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SECOND  YEAR  OF  THE  STATE. 


Wilkinson  et  al.  v.  The  City  of  Peru  et  al.  l^^'^  ^^l 

CiTY.—lXma/ion  (^  Bonds  to  Bailroad  Cb.— Under  the  act  of  May  4th,  1869, 
**  to  enable  ciliea  to  aid  in  the  construction  of  railroads,'*  etc..  1  R.  S.  1876, 
p.  299,  a  city  incorporated  under  the  general  law  of  this  State  may,  upon 
the  petition  of  a  mnjoritj  of  her  resident  freeholders,  make  a  donation 
of  bonds  of  the  city  to  a  railroad  company,  to  aid  the  latter  in  construct- 
ing its  railroad  through  or  into  the  corporate  limits  of  such  city. 

Same. — "JkmaHon"  Defined. — The  term  ''donation/'  as  used  in  such  act, 
means  an  absolute  gift  or  g^ant,  made  without  condition  or  consideration. 

Same. — Enjoming  Thx  to  Ihy  Bonds. — Pleading. — Where  such  a  donation  of 
bonds  has  been  made  pursuant  to  such  a  petition,  and  a  tax  has  been 
levied  to  pay  the  intereat  on  such  bonds,  and  also  to  create  a  sinking- 
fund  to  pay  the  principal,  the  collection  of  such  tax  can  be  enjoined  by 
a  tax-payer  in  a  suit  against  such  city  and  her  treasurer,  not  on  grounds 
sufficient  merely  to  enjoin  the  making  of  such  donation,  but  only  on 
grounds  constituting  a  valid  legal  defence  to  the  payment  of  the  bonds 
in  the  hands  of  the  present  holders* 

Saice. — Ezkilnts. — Exhibits  attached  to  the  complaint  in  such  action,  con- 
aistiqg  of  copies  of  writings  which  are  not  the  foundation  of  the  action, 
form  no  part  of  the  complaint,  and  can  not  be  looked  to  by  the  court  in 
determining  its  sufficiency. 

From  the  Miami  Circuit  Court 
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XJ —  ■  -  -  _  ■  ■ M , J 

C  Cowgill  and  C  E,  Cowgill,  for  appellants. 
N,  0.  Boss,  for  appellees. 

NiBLACK,  C.  J. — This  was  a  proceeding  by  Daniel  Wilk- 
inson, Daniel  R.  Bearss,  George  A.  Crowell,  Valentine 
Gahs,  Edward  W.  Lynch,  Lewis  Maleii,  Aaron  B.  Scott, 
John  M.  Wilson  and  Louisa  C.  Spencer,  against  The  City 
of  Peru  and  Thomas  M.  Crume,  its  treasurer,  to  enjoin 
the  collection  of  certain  taxes. 

The  substantial  part  of  the  complaint  was  as  follows : 

"  Plaintifls  allege,  that  The  City  of  Peru  is  a  municipal 
corporation,  under  the  general  laws  of  the  State  of  Indi- 
ana for  the  incorporation  of  cities,  and  that  Thomas  M. 
Crume  is  the  treasurer  and  collector  of  taxes  for  said 
city;  and  plaintiffs  allege,  that  they  are  the  owners  of 
personal  and  real  property,  situate  in  the  corporate  limits 
of  said  city ;  that  the  same  is  assessed  and  placed  upon 
the  tax  duplicate  of  said  city  of  Peru  for  the  year  1872, 
the  aggregate  value  of  which,  according  to  the  valuation 
and  appraisement  made  and  authorized  by  the  mayor  and 
common  council,  amounts  to  $50,052,  as  will  more  fully 
appear  from  a  copy  of  so  much  of  the  tax  duplicate  of 
said  city  for  said  year  1872  as  pertains  to  the  assessments 
and  taxes  of  said  plaintiffs,  including  the  amount  charged 
on  said  duplicate  in  the  firm  name  of  Scott  &  Gahs,  said 
firm  being  composed  of  said  plaintiffs  Aaron  B.  Scott  and 
Valentine  Gahs,  and  also  including  the  property  charged 
on  said  duplicate  to  Charles  Spencer,  the  same  being  now 
partly  owned  and  represented  by  Louisa  C.  Spencer,  the 
said  Charles  being  now  deceased,  which  is  filed  herewith, 
marked  exhibit  'A,'  and  made  a  part  of  this  complaint. 

"  And  plaintiffs  further  allege,  that,  on  the  24th  day  of 
May,  1872,  in  the  council  chamber  of  the  common  coun- 
cil of  said  city  of  Peru,  the  mayor  and  common  council 
of  said  city  being  then  [and]  there  in  session,  one  Eli  J. 
Jamison  did,  he  being  then  [and]  there  a  member  of  said 
common  council,  ofi*er  for  consideration  and  adoption  a 
resolution,  a  copy  of  which  is  filed  herewith,  marked  ex- 
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hibit  ^  B/  and  made  a  part  of  this  complaiat,  which  reso- 
lution was  passed  and  adopted  by  said  common  council, 
resolving  that  they  would  issue  the  bonds  of  the  city  of 
Peru  in  the  sum  of  (18,000,  to  secure  the  location  of  the 
machine  shops  of  the  Indianapolis,  Peru  and  Chicago  Rail- 
way Company  at  the  city  of  Peru,  upon  the  presentation 
of  the  petition  of  a  majority  of  the  resident  freeholders  of 
said  city  for  that  purpose ;  and  plaintiffs  allege,  that  said 
resolution  embraced  no  other  object  than  the  securing  of 
the  machine  shops  of  said  railway  company  at  said  city 
of  Peru,  and  that  the  same  was  adopted  by  said  common 
council  for  no  other  purpose  whatsoever. 

"  And  plaintiffs  further  allege,  that,  on  the  81st  day  of 
May,  1872,  said  common  council  made  and  entered  into  a 
contract  between  the  Indianapolis,  Peru  and  Chicago  Rail- 
way Company  and  said  city  of  Peru,  a  copy  of  which  con- 
tract, and  so  much  of  the  record  of  said  common  coun- 
cil as  shows  the  acceptance  and  ratification  of  the  same, 
are  filed  herewith,  marked  exhibit  ^  C,'  and  made  a  part 
of  this  complaint,  whereby  said  city  agreed  to  and  with 
said  railway  company,  and  obligated  itself  to  the  same, 
to  procure  the  conveyance  of  certain  real  estate,  particu- 
larly described  in  said  exhibit '  C,'  at  the  cost  and  expense 
of  said  city,  and  which  amounted  to  the  sum  of  $7,600, 
to  said  railway  company,  and  to  pay  said  railway  com- 
pany, in  addition  to  the  cost  of  said  real  estate,  the  sum 
of  $10,000,  within  two  months  from  the  date  of  said 
agreement  set  out  in  said  exhibit  ^  C 

**And  plaintiffs  allege,  that,  on  said  31st  day  of  May, 
1872,  a  petition,  signed  by  a  portion  of  the  resident  free- 
holders of  said  city  of  Peru,  said  to  be  a  majority  thereof, 
was  presented  to  said  common  council,  a  copy  of  which 
is  hereto  attached,  marked  exhibit '  D,'  and  made  a  part 
of  this  complaint,  asking  said  common  council  ^o  make  a 
donation  not  to  exceed  the  sum  of  $18,000,  for  the  pre- 
tended purpose,  amongst  other  things,  of  aiding  said  In- 
dianapolis, Peru  and  Chicago  Railway  Company  in  con- 
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fltruetiDg  its  said  road  from  the  north  end  of  the  bridge 
on  said  railway  company's  road,  where  the  same  crosses 
the  Wabash  River  west  of  Peru,  to  the  depot  o^  said 
company  in  the  city  of  Peru,  the  distance  between  the 
points  in  said  petition  named  being  about  five  thousand 
feet  only,  and  said  railway  company,  at  the  time  of  the 
presentation  of  said  petition  and  the  action  of  said  com- 
mon council  thereon,  being  the  owner  of  a  railroad  and 
operating  the  same  between  said  points,  and  having  been 
so  engaged  in  operating  and  running  cars  upon  said  rail- 
];x>ad  into  and  from  said  city  of  Peru,  for  the  purpose  of 
carrying  freight  and  passengers  over  the  same,  between 
ti^  said  points  named  in  said  petition,  and  within  the  cor- 
porate limits  of  said  city,  for  more  than  fifteen  years  last 
past,  supplying  and  aflTording  to  the  city  of  Peru  and  the 
tax-payers  thereof  all  the  advantages  and  benefits  both 
for  travel  or  freight  upon  and  over  said  road  between 
■aid  points,  or  to  and  from  any  point  or  points  on  the  line 
of  said  railway  company's  railroad,  from  the  city  of  In- 
dianapolis, the  southern  terminus  thereof,  to  the  depot 
named  in  said  petition,  situated  in  the  city  of  Peru,  in  as 
full,  ample  and  complete  a  manner  as  the  same  are  now 
afibrded  to  and  enjoyed  by  said  tax-payers,  and  as  fully 
and  completely  as  any  road  operated  between  the  points 
named  in  said  petition  need  to  or  can  supply  such  rail- 
road facilities  and  advantages. 

^'And  plaintil&  further  aver,  that,  upon  the  presenta- 
tion of  said  petition,  said  common  council  adopted  an  or- 
dinance donating  to  said  Indianapolis,  Peru  and  Chicago 
Railway  Company  the  sum  of  ^18,000,  to  be  paid  by  is- 
suing the  bonds  of  said  city,  a  copy  of  which  ordinance 
is  filed  herewith,  marked  exhibit  ^  E,'  and  made  a  part  of 
this  complaint. 

"And  plaintiffs  further  aver,  that,  upon  the  same  day, 
to  wit,  [the]  81st  day  of  May,  1872,  the  common  council  of 
said  city  adopted  another  ordinance,  authorizing  the  issu- 
ing and  delivery  of  the  bonds  of  said  city  of  Peru,  in  the 


MAT  TERM,  1878.  5 

WUkhuon  etaLv.  The  City  of  Peru  et  aL 

sum  of  $18,000,  in  payment  of  the  donation  by  said-city 
to  said  railway  company,  made  as  aforesaid,  and  appoint- 
ing a  committee  to  negotiate  the  sale  of  [the]  same,  and  to 
pay  to  said  railway  company  J10,000  of  the  proceeds  of 
tile  sales  of  said  bonds,  and,  of  the  residue  thereof,  such 
sum  as  might  be  necessary  to  procure  the  conveyance  to 
said  railway  company  [of]  the  real  estate  described  in  ex- 
hibits ^  C '  and  *  E,'  above  set  out,  copies  of  which  ordi- 
nance and  the  report  of  said  committee,  together  with 
the  action  of  the  common  council  of  said  city,  are  filed 
herewith  marked  'F'  and  *G,'  respectively,  and  made 
parts  of  this  complaint. 

"And  plaintiffs  further  allege,  that  afterward,  to  wit, 

on  the  —  day  of ,  1872,  said  common  council  of  the 

city  of  Peru,  for  the  purpose  of  imposing  and  levying  a 
tax  upon  the  property  of  plaintiffs,  together  with  the 
property  of  other  tax-payers  of  said  city,  for  the  purpose 
of  creating  a  sinking-fund  for  the  payment  of  the  debt, 
made  and  contracted  by  said  common  council,  to  enable 
them  to  make  the  donation  to  said  railway  company  as 
aforesaid,  made  and  adopted  an  ordinance,  of  which  the 
following  are  sections,  viz. : 

"  *  Section  8.  That,  for  the  purpose  of  creating  a  sink- 
ing-fund for  the  payment  of  the  public  debt  of  said  city, 
incurred  by  donation  to  the  Indianapolis,  Peru  and  Chi- 
cago Railway  Company,  on  the  31  st  day  of  May,  1872> 
there  is  hereby  levied,  and  shall  be  assessed  and  collected, 
a  tax  of  eighteen  cents  on  each  $100  valuation  of  the 
real  and  personal  property  liable  to  be  taxed  in  said  city, 
in  addition  to  the  above  taxes  for  said  year. 

" '  Section  9.  That,  for  the  purpose  of  paying  the  inter- 
est on  the  bonded  debt  mentioned  in  section  eight  of  this 
ordinance,  due  from  said  city,  there  is  hereby  levied,  and 
shall  be  assessed  and  collected,  an  additional  tax  of  twenty- 
three  cents  on  each  $100  valuation  of  all  real  and  per- 
sonal property  liable  for  such  tax  in  said  city  for  the  fis- 
cal year  ending  June  1st,  1878/ 
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"  And  plaintiffs  allege,  that,  by  the  sections  of  the  or- 
dinance above  set  out,  the  aggregate  amount  of  taxes, 
without  penalty  and  interest,  levied  and  assessed  upon 
and  against  plaintiffs'  property  for  the  year  1872,  to  pay 
interest  on,  and  create  a  sinking-fund  for  the  purpose  of 
paying,  the  debt  made  by  said  donation,  is  $2,521.12,  all 
of  which  taxes,  plaintiffs  allege,  are  illegal  and  void  : — 

"1st.  Because  said  city  of  Peru,  and  the  common 
council  thereof,  had  no  authority  to  make  donations  of 
the  funds  and  moneys  of  said  city,  or  to  tax  the  property 
of  the  citizens  thereof,  to  pay  donations  made  for  the 
purposes  named  in  the  resolution,  set  out  in  exhibit '  B.' 

"2d.  The  common  council  of  said  city  had  no  au- 
thority of  law  to  enter  into  and  execute  the  contract  set 
out  in  exhibit '  C,'  and  had  no  authority  to  make  dona- 
tions, levy  and  collect  taxes  for  the  objects  named  and 
stipulated  in  said  contract,  nor  for  any  one  of  said  objects. 

"  8d.  The  petition  set  out  in  exhibit '  D,'  purporting 
to  ask  a  donation  in  aid  of  the  construction  of  a  railroad, 
and  the  action  of  the  common  council  of  said  city  in 
pretending  to  grant  the  same,  are  a  fraud  upon  the  tax- 
payers of  said  city,  in  this:  Petitioners  ask,  and  the 
common  council  pretend  to  make,  a  donation  to  aid  in 
the  construction  of  the  Indianapolis,  Peru  and  Chicago 
Railroad,  from  the  north  end  of  the  bridge,  at  the  cross- 
ing of  the  Wabash  river,  to  the  said  company's  depot  in 
the  city  of  Peru,  when,  in  fact,  as  petitioners  and  said 
common  council  well  knew,  said  railroad  had  been  con- 
structed between  said  points,  and  the  same  had  been  in 
operation  for  the  last  fifteen  years,  within  the  corporate 
limits  of  said  city. 

"4th.  Said  railway  constructed  no  new  line  of  rail- 
road, in  accordance  with  the  prayer  of  said  petition,  but 
simply  made  a  slight  change  in  the  location  of  their  old 
road,  for  a  distance  of  about  five  thousand  feet  only,  fur- 
nishing no  railroad  facilities  to  said  city  or  the  tax-payers 
thereof,  that  were  not  furnished  previous  to  the  change. 
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"5th.  The  change  made  in  said  railroad  was  not  a 
change  in  furtherance  of  a  public  use,  purpose  and  ob- 
ject, and  any  tax  levied  in  aid  thereof  is  illegal  and  void. 

"  6th.  Because  the  law  did  not  then,  nor  does  it  now, 
authorize  the  common  council  of  the  city  of  Peru  to 
create  a  debt,  issue  bonds  of  said  city  and  tax  the  prop- 
erty of  plaintiffs  and  others  in  payment  thereof,  for  the 
benefit  of  private  corporations,  in  the  erection  of  ma- 
chine, car  and  repair  shops  for  said  company's  road,  and 
the  purchase  of  real  estate  for  the  use  and  benefit  of  such 
private  corporations  only,  in  the  manner  named  and  de- 
scribed in  the  resolution,  contract  and  ordinances  set  out 
in  the  exhibits  accompanying  this  complaint  and  made  a 
part  hereof. 

**  7th.  And  plaintiffs  allege,  that  the  donation  by  said 
city,  made  to  said  vailway  company,  the  debt  created  and 
the  bonds  issued  in  pursuance  thereof,  and  the  taxes  as- 
sessed and  levied  for  the  purpose  of  paying  either  princi- 
pal or  interest  thereon,  were  each  and  all  of  them  acts 
done  and  performed  by  said  city  of  Peru  for  the  sole  and 
exclusive  purpose  of  inducing  and  procuring  the  Indian- 
apolis, Peru  and  Chicago  Railway  Company  to  locate  and 
establish  the  machine,  car  and  repair  shops  of  said  com- 
pany's road  at  the  city  of  Peru,  and  for  no  other  pur- 
pose whatever;  and  that  so  much  of  the  petition  pre- 
sented by  a  portion  of  the  resident  freeholders  of  said 
city,  of  the  action  of  the  common  council  thereon,  and 
the  acts  of  the  said  railway  company  in  changing  their 
line  of  road  between  the  north  end  of  the  Wabash  River 
bridge  and  the  said  railway  company's  depot  in  the  city 
of  Peru,  were  acts  and  things  done  and  performed  by 
said  petitioners,  common  council  and  railway  company,  as 
a  mere  pretext  for  the  assessment  and  levy  of  the  taxes 
complained  of,  and  were  a  fraud  upon  the  rights  of  the 
tax-payers  of  said  city,  and  especially  of  these  plaintifi[8. 

"  And  plaintiff's  allege,  that  said  tax  duplicate  is  now 
in  the  hands  of  the  defendant  Crume,  as  treasurer  of 
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said  city,  with  the  amount  of  taxes  above  stated  charged 
thereon  against  plaiutifts  and  their  property,  and  that 
said  treasurer  has  levied  upon  the  propeHy  of  plaintiffs 
Bearss,  Crowell,  Gahs,  Spencer  and  Scott,  and  is  threat- 
ening to  levy  on  the  property  of  the  other  plaintiflB,  and 
advertised  the  property  levied  on  for  sale,  to  make  [said] 
illegal  taxes." 

Wherefore  the  plaintiffs  prayed,  that  said  city  of  Peru 
and  the  said  Grume,  as  the  treasurer  thereof,  might  be 
restrained  from  selling  the  property  of  the  plaintiffs  for 
the  payment  of  such  alleged  illegal  taxes,  and  from  the 
collection  of  such  taxes  in  any  other  manner  whatsoever, 
and  that  said  city  might  be  enjoined  and  inhibited  from 
either  assessing,  levying  or  collecting  any  other  or  fur- 
ther taxes  for  the  payment,  or  on  account,  of  the  pre- 
tended donation  in  aid  of  the  construction  of  a  portion 
of  the  Indianapolis,  Peru  and  Chicago  Railway,  as  above 
stated,  and  for  all  other  proper  relief. 

The  defendants  answered  in  seven  paragrapha 

The  first  paragraph  was  in  general  denial.  The  others 
set  up  special  matters  in  defence  of  the  action. 

The  plaintiffs  demurred  severally  to  the  second,  third, 
fourth,  fifth,  sixth  and  seventh  paragraphs  of  the  answer, 
for  want  of  suflicient  facts  to  constitute  defences. 

The  question  of  the  sufficiency  of  the  complaint  being 
thus  indirectly  raised,  the  court  held  it  to  be  insufficient, 
and  the  plaintiffs  electing  to  stand  by  their  complaint, 
judgment  was  rendered  against  them  upon  demurrer. 
Batty  V.  Font,  54  Ind.  482. 

The  provisions  of  the  act  of  May  4th,  1869  (1  R.  S. 
1876,  p.  299),  "to  enable  cities  to  aid  in  the  construction 
of  railroads,"  etc.,  authorize  a  city  incorporated  under 
the  general  laws  of  this  State,  upon  the  petition  of  a  ma- 
jority of  the  resident  freeholdera  of  such  city,  to  extend 
such  aid  in  the  construction  of  a  railroad,  in  either  of  two 
ways :  Firstj  by  subscribing  to  the  stock  of  the  company 
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constructing  the  road ;  or.  Second^  by  making  a  donation 
in  money,  or  the  bonds  of  such  city,  to  such  company. 

The  term  ^^  donation,"  as  used  in  said  act,  means  an 
absolute  gift  or  grant,  without  any  condition  or  considera- 
tion whatever.  The  Indiana  N.  ^  S.  B.  W.  Co.  v.  The 
City  of  Attica,  56  Ind.  476. 

After  the  presentation  of  such  a  petition  to  the  cona- 
mon  council  of  the  city,  and  after  said  railroad  shall  be 
BO  far  completed  as  to  admit  the  running  of  trains  over  it 
between  the  points  designated  in  the  petition,  such  sub^ 
scription  or  donation  becomes  obligatory  on  the  common 
council  of  the  city,  and  it  is  made  the  duty  of  the  com^ 
mon  council  to  do  thereafter  whatever  is  necessary  to 
carry  into  effect  the  substantial  meaning  of  the  petition ; 
"and  for  any  debt  created  in  pursuance  of  the  provisions 
of  this  section  in  carrying  out  the  intentions  of  the  peti- 
tioners aforesaid,  the  common  council  shall  add  to  [the] 
duplicate  of  such  years  thereafter,  a  levy  sufficient  to  pay 
the  annual  interest  on  such  debt  or  loan  with  an  addi* 
tion  of  not  less  than  five  cents  on  the  one  hundred  doU 
lars  to  create  a  sinking-fund  for  the  liquidation  of  the. 
principal  thereof,  which  fund  with  all  the  increase  there- 
of shall  be  applied  to  the  payment  of  such  debt  and  to 
no  other  purpose."    1  R.  8.  1876,  p.  299. 

The  sufficiency  of  the  complaint  before  us  must  be 
ju<iged  of  by  the  facts  averred  in  it,  and  not  by  the  re- 
citals contained  in  any  of  the  exhibits  which  accompany  it. 
Those  exhibits,  not  being  copies  of  any  written  instru- 
ment constituting  the  foundation  of  the  action^  formed  ' 
no  part  of  the  complaint  within  the  meaning  of  section 
78  of  the  civil  code,  and  hence  can  not  be  resorted  to,  to 
supply  any  omissions  in  the  averments  of  the  complaint. 
Wharton  v.  TFzfeow,  60  Ind*  591 ;  PoUard  v.  Bowen^  57  Ind. 
232 ;  Wilson  v.  VancCy  55  Ind.  584;  Noble  v.  McGinnis^  56 
Ind.  528. 

Some  of  the  matters,  therefore,  which  are  contained  in 
the  exhibits,  were  not  properly  before  the  court  below. 
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and  are,  consequently,  not  bo  before  us  here,  as  parts  of 
the  complaint. 

Some  of  the  averments  of  the  complaint  would  have 
tended  to  make  out  a  case  for  an  injunction  against  the 
city  of  Peru,  to  prevent  the  issuing  of  the  bonds  voted, 
as  alleged,  by  its  common  council,  if  such  a  remedy  had 
been  invoked  before  these  bonds  were  issued,  but  we  think 
the  complaint  .in  the  present  aspect  of  the  case,  does  not 
go  far  enough  to  present  a  case  for  an  injunction  to  restrain 
the  collection  of  the  taxes  complained  of. 

Although  it  is  not  so  distinctly  averred  in  the  complaint, 
enough  is  alleged  to  authorize  us  to  infer,  that,  on  the 
81st  day  of  May,  1872,  the  common  council  of  the  city 
of  Peru,  on  the  petition  of  a  majority  of  the  freeholders 
residing  in  said  city,  adopted  an  ordinance  donating  the 
sum  of  eighteen  thousand  dollars  to  the  Indianapolis, 
Peru  and  Chicago  Railway  Company,  to  aid  in  the  con- 
struction of  a  small  portion  of  its  line  of  road,  and  au- 
thorizing the  issuing  of  bonds  of  the  city  for  the  payment 
of  such  donation.  Also,  that  the  bonds  of  said  city,  not 
exceeding  the«said  sum  of  eighteen  thousand  dollars,  had 
been  issued,  and  in  some  manner  disposed  of,  in  payment 
of  said  donation. 

As  has  been  seen,  the  city  of  Peru  was  not  only  au- 
thorized, but  required,  to  make  such  donation,  on  the 
presentation  of  a  proper  petition ;  and,  in  the  absence  of 
any  distinct  allegation  to  the  contrary,  we  must  assume, 
that  the  donation  in  this  case  was  made  on  what  at  least 
purported  to  be  a  proper  petition. 

The  ordinance  making  such  donation  created  an  ap- 
parent debt  against  the  city  of  Peru,  which  had  to  be 
provided  for  by  taxation ;  and  the  apparent  debt  thus  cre- 
ated is  now  represented  by  bonds  of  said  city,  issued  in 
pursuance  of  the  provisions  of  said  ordinance. 

If,  under  these  circumstances,  these  bonds  are  now  in  the 
hands  of  innocent  holders,  no  valid  defence  can  be  made 
against  them,  and  they  may  have  thereby  become,  if  they 
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were  not  so  at  first,  a  binding  debt  upon  the  city,  for 
which  taxes  must  be  assessed  and  collected  to  pay.  Van 
Mostrup  V.  Madison  City^  1  Wal.  291;  City  of  Lexington 
V.  Butler^  14  Wal.  282;  Commissioners  of  Knox  Co,  v.  As- 
pinwaUy  21  How.  539 ;  Moran  v.  Commissioners  of  Miami 
County,  2  Black,  722 ;  The  City  of  Mt.  Vernon  v.  Hovey,  52 
Ind.  563. 

For  aught  that  appears  in  the  complaint,  these  bonds 
constitute  an  outstanding  debt  against  the  city  of  Peru, 
which  can  be  enforced  by  ordinary  legal  proceedings. 

Until  it  is  shown  that  the  city  has  a  valid  legal  defence 
against  these  bonds  in  the  hands  of  the  present  holders, 
it  would  be  manifestly  improper  to  enjoin  the  collection 
of  taxes  assessed  for  their  payment. 

As  the  complaint  fails  to  show  that  the  city  has  any 
such  defence  to  these  bonds,  we  are  driven  to  the  conclu- 
sion that  it  was  bad  on  demurrer,  and  that  the  court  did 
not  err  in  holding  it  insufficient. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 
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Chattel  Mortoaoe. — Stock  cf  Merchandise  Left  in  Mortgagor's  Busession. — 
A  chattel  mortgage,  executed  to  a  creditor  by  his  debtor,  upon  a  stock  of 
goods  and  merchandise  which  apparently  can  only  be  used  by  selling  and 
disposing  of  the  same,  stipulating  that  the  mortgagor  shall  retain  pos- 
session of  the  mortgaged  stock,  **  with  the  privilege  of  using  the  same/' 
and  containing  no  stipulation  that  the  mortgagor  shall  apply  the  proceeds 
of  such  of  said  stock  as  he  shall  sell  to  the  payment  of  the  mortgage  or 
any  other  debt,  is  void  as  against  the  mortgagor's  other  creditors. 

Sake. — Exeeuiion, — Levy, — Gfficer, — Replevin, — Where  a  stock  of  goods  so 
mortgaged  and  left  in  the  mortgagor's  possession  is  levied  upon  by  an  of- 
ficer, under  an  execution  issued  on  a  valid  judgment  against  the  mort> 
gagor,  in  favor  of  a  creditor  other  than  the  mortgagee,  the  latter  can  not 
replevy  the  same  by  virtue  of  his  mortgage. 

Same. —  Verbal  Agreement  to  Apply  Proeeeds  cf  Stock, — A  verbal  agreement 
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l)etween  such  mortgagor  and  mortgagee,  that  the  former  shall  apply  the 
proceeds  ol  such  goods  to  the  payment  of  the  mortgage  debt  is  invalid^ 
as  against  one  claiming  the  goods  under  such  execution. 

Prom  the  Pulaski  Circuit  Court. 

S.  T.  Mc  Connelly  D.  B.  McConnellj  J.  C.  Nelson,  T.  J. 
Tuley  and  J.  M.  Howard,  for  appellants. 
D.  Turpie  and  H.  D.  Pierce,  for  appellee. 

HowK,  J. — ^The  appellee,  as  plaintiff,  sued  the  appellants^ 
as  defendants,  in  the  Cass  Circuit  Court. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that  he  was  entitled  to  the  possession  of  the  personal 
property  described  as  follows,  to  wit :  "One  stock  of 
men's  and  boys'  clothing,  underwear,  notions  of  all  kinds, 
hats,  caps,  jBxtures  in  rooms,  trunks,  and  goods  of  what- 
soever kind  or  description,  situate  in  the  store-room  oc- 
cupied by  Patrick  Fox,  in  No,  75,  on  Market  street,  in 
the  city  of.  Logansport,  Cass  county,  Indiana,"  of  the 
value  of  twenty-five  hundred  dollars,  which  the  appel- 
lants had  possession  of  without  right,  and  unlawfully  de- 
tained from  the  appellee.  "Wherefore  the  appellee  demanded 
judgment  for  the  recovery  of  said  property,  and  five 
hundred  dollars  damages  for  the  detention  thereof,  and 
all  other  proper  relief. 

With  his  complaint,  the  appellee  also  filed  the  proper 
aflidavit  for  an  order  of  delivery,  which  writ  was  there- 
upon issued  to  the  sheriff  of  Cass  county,  who  made  return 
that,  by  virtue  thereof,  he  had  seized  the  said  personal 
property  and  delivered  the  same  to  the  appellee's  "  agent, 
William  Fox,  he  having  executed  a  bond  as  required, 
and  approved  by  me." 

On  the  appellee's  application,  the  venue  of  the  action 
was  changed  from  the  Cass  Circuit  Court  to  the  court  be- 
low. The  appellant  Benjamin  A.  Mobley  separately  an- 
swered in  three  paragraphs,  in  substance  as  follows: 

1.  A  general  denial ; 

2.  That,  at  the  date  of  the  institution  of  this  suit,  the 
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property  described  in  appellee's  complaint  was  the  prop- 
erty of  one  Patrick  Fox,  and  at  the  time  of  the  levy  was 
in  his  possession  and  a  part  of  his  stock  in  trade,  as  a  re* 
tail  dealer  in  clothing  and  furnishing  goods; 

3.  That,  at  the  date  of  the  institution  of  this  suit,  the 
appellant  Mobley  was  an  acting  constable  of  Eel  town^ 
ship,  Cass  county,  Indiana,  and  had  been  such  for  three 
years  immediately  prior  thereto ;  that  during  said  period 
there  came  into  his  hands  as  such  constable  the  following 
executions,  namely :  (describing  sixteen  executions  by  the 
dates  of  their  issue,  the  names  of  the  execution  plaintifis, 
and  the  names  of  the  justices  of  the  peace  of  said  town- 
ship from  whose  dockets  said  executions  were  issued;) 
that  all  of  said  executions  were  issued  against  the  goods 
and  chattels  of  Patrick  Fox,  of  said  Cass  county,  and 
specifying  the  amounts  for  which  each  execution  was  is« 
sued;  that  said  executions  were  issued  upon  valid  and 
subsisting  judgments  in  full  force  and  not  set  aside  nor 
appealed  from ;  that,  under  and  by  virtue  of  said  execu- 
tions and  each  of  them,  the  appellant  Mobley  levied 
upon,  seized  and  took  the  goods  and  chattels  in  appellee's 
complaint  described,  as  the  property  of  said  Patrick  Fox^ 
in  said  Eel  township,  and  as  such  constable  he  held  and 
detained  the  same  until  they  were  taken  from  him  by 
virtue  of  the  writ  issued  in  this  cause;  that  at  the  time 
he,  said  Mobley,  so  seized  and  took  the  said  goods  and 
chattels,  the  said  executions,  and  es^ch  of  them,  were  in 
full  force,  and  the  money  due  thereon  unpaid,  as  to  prin* 
cipal,  interest  and  costs ;  that,  at  the  time  of  said  levy  by 
said  appellant,  the  said  goods  and  chattels  were  the  prop- 
erty of  said  Patrick  Fox,  and  were  in  his  possession,  and 
were  a  part  of  his  stock  in  trade,  as  a  retail  dealer  of 
clothing  and  furnishing  goods,  in  Eel  township,  and  city 
of  Logansport,  in  said  Cass  county ;  and  that  said  Pat- 
rick Fox  was  at  the  time  of  said  levy,  and  for  more 
than  a  year  prior  thereto  had  been,  engaged  in  selling 
the  stock  of  which  they  formed  a  part,  for  his  own  use. 
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All  the  appellants  jointly  answered  by  a  general  denial. 

The  appellee  replied  in  two  paragraphs  to  the  separate 

answer  of  the  appellant  Mobley,  in  substance,  as  follows : 

1.  A  general  denial ;  and, 

2.  That,  at  the  time  of  the  issuing  of  the  said  execu- 
tions described,  the  appellee  had  a  lien  on  the  goods, 
chattels  and  merchandise  levied  on  by  said  constable,  bj 
virtue  of  a  mortgage  thereon,  executed  on  November  2d, 
1874,  by  said  Patrick  Fox  to  one  William  Johnston,  to 
secure  the  payment  of  five  promissory  notes,  made  by 
said  Patrick  Fox  to  one  William  Fox,  and  endorsed  by 
the  latter  to  said  William  Johnston,  a  copy  of  which 
mortgage  was  filed  with  and  made  part  of  said  reply; 
that  said  mortgage  was  duly  recorded  on  the  4th  day  of 
November,  1874,  in  the  recorder's  office  of  said  Cass 
county ;  that  the  said  notes  were  executed  by  said  Patrick 
Fox  for  the  sale  to  him,  by  said  William  Fox,  of  the  goods 
in  controversy,  which  was  a  bona  fide  existing  indebted- 
ness from  said  Patrick  Fox  to  William  Fox;  that  the 
said  William  Fox,  being  indebted  to  said  William  John- 
ston, assigned  said  notes  by  endorsement  to  said  Johnston, 
and,  at  the  time  of  the  execution  of  said  mortgage,  said 
Johnston  was  the  legal  owner  of  said  notes ;  that,  in  con- 
sideration of  the  extension  of  the  time  for  the  payment 
of  the  said  indebtedness,  said  Patrick  Fox  executed  to 
said  Johnston  the  said  mortgage ;  that,  after  the  execu- 
tion thereof,  said  Johnston  sold  and  transferred  to  the 
appellee  the  said  five  notes  secured  by  said  mortgage,  and 
said  mortgage,  and  the  appellee  was  the  lawful  owner 
thereof,  at  the  time  of  the  commencement  of  this  suit ;  that 
said  mortgage  was  valid  in  all  respects,  made  on  a  good 
and  lawful  consideration,  in  good  faith,  and  without  col- 
lusion or  fraud,  and  not  with  any  intention  to  cheat  or 
defraud  or  delay  the  creditor  of  said  Fox;  but,  on  the 
contrary,  possession  was  allowed  in  the  mortgage,  under 
an  express  agreement  with  the  mortgagee  that  the  pro- 
ceeds of  sale  made  therefrom  by  the  mortgagor  should' 
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be  promptly  remitted  by  him  to  the  mortgagee  at  Valpar- 
aiso, as  fast  as  every  hundred  dollars  was  realized  from 
such  sales ;  that,  at  the  commencement  of  this  suit,  the 
appellee  had  a  prior  valid  lieu  ou  said  stock,  under  and 
by  virtue  of  said  mortgage,  and  that  his  lien  was  prior 
to  that  of  any  lien  of  any  execution  issued  subsequent  to 
said  mortgage. 

The  mortgage,  made  part  of  the  second  reply,  de- 
scribed the  mortgaged  property  by  the  same  general  de- 
scription contained  in  appellee's  complaint;  and, after  se- 
curing the  payment  of  the  five  notes  therein  described,  it 
was  stipulated  therein,  that  the  said  property  ^^  shall  re- 
main in  possession  of  the  said  mortgagee,  until  said  notes, 
or  any  of  them,  become  due,  to  be  kept  free  of  charge  to 
said  mortgagee,  with  the  privilege  of  using  the  same, 
subject,  nevertheless,  to  the  rights  which  the  said  mort- 
gagee reserves  to  himself  of  taking  possession  of  the 
same  at  any  time,  whenever  and  wherever  it  may  be 
found,  should  default  be  made  when  said  notes,  or  any 
one  of  them,  become  due ;  and  if,  at  the  time  said  notes, 
or  any  one  of  them,  shall  become  due,  it  shall  not  be 
paid,  then  the  said  William  Johnston,  mortgagee,  may 
take  absolute  possession  of  the  said  personal  property 
herein  described,  for  his  own  use,  and  sell  the  same,  and 
out  of  the  proceeds  of  said  sale  retain  and  pay  said  sum 
of  money  above  secured,  and  the  interest  that  may  be 
due  thereon,  as  well  as  all  costs  accruing  by  reason  of 
such  sale,  rendering  the  overplus,  if  any,  unto  said  Pat- 
rick Fox,  or  his  legal  representatives;  and  it  is  expressly 
agreed  and  understood,  that  the  said  mortgagee  extends 
the  time  of  payment  on  said  notes  from  October  15th, 
1874,  to  8,  6,  9,  12  and  15  months  respectively  from 
that  date ;  that  is,  the  first  note  shall  become  due  in  three 
months  from  October  15th,  1874,  the  second  in  six 
months  from  that  time,  the  third  in  nine  months,  the 
fourth  in  twelve  months,  the  fifth  in  fifteen  months ;  but 
if,  at  any  time  prior  to  the  becoming  due  of  said  notes,  or 
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any  one  of  them,  the  said  mortgagee  should  feel  himself 
unsafe  or  insecure,  then  he  shall  have  the  right  to  take 
possession  of  said  goods  as  his  own,  without  demand." 

The  appellants  demurred  to  the  second  paragraph  of 
the  appellee's  reply,  for  the  want  of  sufficient  facts  there- 
in to  constitute  a  good  reply  to  appellants'  answer,  which 
demurrer  was  overruled  by  the  court,  and  to  this  ruling 
the  appellants  excepted. 

The  cause  was  tried  by  a  jury,  and  a  general  verdict 
was  returned,  as  follows  : 

"We,  the  jury,  find  for  the  plaintiff,  that  he  is  entitled 
to  the  possession  of  the  property  described  in  the  com- 
plaint, that  the  defendants  did  wrongfully  and  unlaw- 
fully detain  the  same  from  him.  We  assess  the  plaintiff's 
damages  for  the  detention  in  the  sum  of  one  cent.  We 
find  the  value  of  the  property  to  be  $2,400." 

With  their  general  verdict,  the  jury  also  returned,  un- 
der the  direction  of  the  court,  at  the  request  of  the  par- 
ties, their  special  findings  upon  particular  questions  of 
fact  stated  to  them  in  writing,  as  follows : 

The  appellee  propounded  the  following  interrogatories, 
to  be  answered  by  the  jury : 

"1st.  Did  William  Johnston  and  Patrick  Fox,  in  the 
execution  and  delivery  of  the  mortgage  of  November  2d, 
1874,  intend  thereby  to  cheat  or  defraud  the  other  credi- 
tors of  said  Fox  ? 

"  Answer.    No. 

"  2d.  Did  the  parties  to  said  mortgage  intend  to  cheat 
or  defraud  the  other  creditors  of  Patrick  Fox,  because, 
by  the  terms  of  said  mortgage,  possession  of  the  stock 
of  goods  was  left  in  the  hands  of  Fox? 

"  Answer.    No. 

"3d.  Did  William  Johnston,  after  taking  the  mort- 
gage on  Fox's  stock  of  goods,  and  leaving  the  same  in 
his  possession,  consent  that  the  proceeds  of  subsequent 
sales  should  be  applied  to  the  payment  of  any  other 
debts  ? 
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"  Anewer.    No/' 

The  appellants  asked,  that,  if  the  jiary  rendered  a  gea- 
eral  verdict,  they  should  he  reqaired  to  answer  the  fol- 
lowing special  interrogatories:  ^ 

*'  1st.  Did  not  Patrick  Fox,  at  the  time  of  and  after 
the  execution  of  the  mortgage  given  to  William  Johnston, 
hold  possession  of  the  goods  described  therein,  aad  make 
aale  thereof,  at  his  will  ? 

"  Answer.    Yes. 

^^  2d.  Did  not  that  stock  consist  of  coats,  pants,  vests, 
shirts,  neck-ties  and  mittens? 

*'  Answer.     Yes. 

<'  3d.  Did  any  part  of  that  stock  of  goods,  as  it  was 
originally,  at  the  time  of  the  mortgage,  remain  unsold 
when  this  suit  was  instituted? 

*^  Answer.     Yes. 

*'  6th.  Is  not  the  plaintiif's  claim  to  the  possession  of 
the  property  in  this  C€^e  based  upon  a  certain  chattel 
mortgage  executed  by  Patrick  Fox  to  William  Johnston, 
and  by  Johnston  assigned  to  the  plaintifi*? 

^^Answer.    Yes. 

"  7th.  If  you  answer  interrogatory  No.  6  in  the  affirmr 
ative,  did  not  Patrick  Fox  retain  possession  of  the  goods 
described  in  the  mortgage,  and  traffic,  trade  and  sell  the 
same  as  his  own,  after  the  execution  of  said  mortgage? 

**  Answer.    Yes. 

''  8th.  Did  not  said  Patrick  Fox  retain  the  possession 
of  the  stock  of  goods  described  in  the  mortgage  from 
him  to  the  said  William  Johnston,  and  use  them  as  his  ' 
own  by  selling  and  disposing  of  them  as  a  retail  clothing 
merchant,  with  the  knowledge  and  consent  of  said  Wil- 
liam Johnston,  the  plaintiff's  assignor,  up  to  the  time  the 
defendant  Mobley  levied  on  the  same  ? 

"Answer.    Yes. 

"10th.    Was  it  not   the  understanding  between  P. 
Fox  and  W.  Johnston,  at  the  time  the  morl^f^e  in  ques- 
Y4>u  LXI.— 2 
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tion  was  executed,  that  Pox  was  to  retain  the  posses- 
sion of  the  stock  described  therein,  and  use  tliem  as  he 
had  been  using  them  before  said  mortgage  was  executed? 

"Answer.    Yes." 

The  appellant  Mobley  separately,  and  the  appellants 
jointly,  moved  the  court  for  judgment  in  his  and  their 
favor,  on  the  special  findings  of  the  jury,  notwithstand- 
ing the  general  verdict;  which  motions  were  overruled, 
and  to  these  decisions  the  appellants  excepted. 

The  appellants  then  moved  the  court  for  a  new  trial, 
which  motion  was  overruled,  and  to  this  ruling  the  appel- 
lants excepted.  The  appellants'  motion  in  arrest  of  judg- 
ment having  been  overruled,  and  their  exception  saved 
to  this  decision,  judgment  was  rendered  on  the  general 
verdict. 

In  this  court,  the  appellants  have  assigned,  as  errors, 
the  following  decisions  of  the  court  below : 

1st.  In  overruling  their  demurrer  to  the  second  para- 
graph of  Appellee's  reply ; 

2d.    In  overruling  their  motion  for  a  new  trial ; 

3d.  In  overruling  their  motion  in  arrest  of  judgment; 
and, 

4th.  Iri  overruling  their  motion  for  judgment  in  their 
favor,  on  the  special  findings  of  the  jury,  notwithstand- 
ing the  general  verdict. 

The  first  question  presented  for  our  decision  in  this 
case  may  be  thus  stated :  Were  the  facts  stated  in  the 
second  paragraph  of  the  appellee's  reply  sufficient  in  law 
to  constitute  a  good  reply  to  the  second  and  third  para- 
graphs of  the  separate  answer  of  the  appellant  Mobley? 
This  question  involves  and  presents  for  our  consideration 
the  further  question  of  the  legal  sufficiency  and  validity 
of  the  chattel  mortgage,  which  was  filed  with  and  made 
part  of  said  second  paragraph  of  the  appellee's  reply. 
As  'we  have  seen,  the  property  mortgaged  in  this  case 
was  "  one  stock  of  men's  and  boys'  clothing,  underwear, 
notions  of  all  kinds,  hats,  caps,  fixtures  in  rooms,  trunks, 
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and  goods  of  whatsoever  kind  or  description,  situate/'etc. 
It  was  stipulated  in  said  mortgage,  that  the  mortgagor, 
the  execution  debtor  mentioned  in  the  third  paragraph 
of  the  appellant  Mobley's  answer,  should  remain  in  pos- 
session of  the  mortgaged  property,  "  with  the  privilege 
of  using  the  same,"  until  the  notes  described  in  the  mort- 
gage, or  any  of  them,  should  become  due,  etc. 

The  only  use-  to  which  such  a  stock  of  goods  could  be 
applied  by  the  mortgagor,  was  the  sale  thereof  by  him  in 
the  ordinary  course  of  his  business.  There  was  no  stip- 
ulation in  the  mortgage,  that  the  mortgagor  should  ac- 
count to  the  mortgagee,  or  to  his  assigns,  for  the  mort- 
gaged property  used  by  the  mortgagor,  or  for  the  proceeds 
of  such  property,  or  that  such  proceeds,  or  any  part 
thereof,  should  be  applied  to  the  payment  of  the  mort- 
gage debt.  It  is  insisted  by  the  appellants'  attorneys, 
that"  the  chattel  mortgage,  relied  on  and  made  an  exhibit, 
is  void  on  its  face,  because  the  mortgagor  was  allowed  to 
use  the  property  as  his  own,  and  that  the  property  was  a 
Btock  of  goods." 

In  the  case  of  The  New  Albany  Insurance  Company  v. 
Wilcozson^  21  Ind.  855,  where  it  appeared,  that  one  Weir 
had  executed  a  chattel  mortgage  to  the  appellant,  "  of 
all  the  furniture,  etc.,  together  with  the  lumber,  tools,  etc., 
used  in  carrying  on  the  cabinet  business  now  in  and 
about  the  ware-rooms  of  said  Weir,  situated,"  etc.,  "  and 
all  like  property  that  may  be  in  said  ware-rooms  when 
demanded  by  said  company ; "  and  it  was  stipulated  in 
the  mortgage,  that "  said  Weir  is  to  remain  in  the  pos- 
session of  the  property  herein  described,  until  the  posses- 
sion thereof  is  demanded  by  said  company,"  etc.;  it  was 
held  by  this  court, "  that  if  a  mortgage  is  executed  merely 
as  a  cloak  to  protect  property  in  the  hands  of  a  mort- 
gagor from  creditors,  other  than  the  mortgagee,  the  mort- 
gagor still  retaining  possession,  and  the  right  of  disposition, 
and  these  facts  appearing  upon  the  face  of  the  iustru- 
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ment,  they  would,  as  a  legal  proposition,  vitiate  it;  and 
a  court  should  so  declare." 

In  the  case  now  before  us,  it  seems  to  us,  that  the  real 
question  is,  what  is  meant  by  the  phrase,  "  with  the  privi- 
lege of  using  the  same,"  as  used  in  relation  to  the  mort- 
gaged property  ?  If  the  mortgage  had  been  given  upon 
personal  property,  which  could  have  been  used  by  the 
mortgagor  without  any  sale  thereof,  then  we  think  that 
the  phrase  cited  would  not  necessarily  have  affected  the 
validity  of  such  mortgage.  As,  for  instance,  if  th«  mort- 
gaged property  had  consisted  of  ordinary  household  fur- 
niture, or  of  any  property  of  like  character,  where  the 
right  or  privilege  of  using  the  same  would  not  necessarily 
imply  the  right  or  privilege  of  selling  and  disposing  of 
the  same,  then  the  phrase  in  question  would  not,  of  itself, 
vitiate  the  mortgage.  But  where,  as  in  this  case,  the 
mortgage  has  been  given  on  a  "  stock  of  men's  and  boyei* 
clothing,"  etc.,  or  a  stock  of  goods  and  merchandise  of 
any  kind,  and  it  is  apparent  that  the  only  usual  mode  of 
"  using  the  same "  is  to  sell  and  dispose  of  such  stock, 
and  it  is  stipulated  in  the  mortgage,  that  the  mortgagor 
shall  retain  the  possession  of  the  m-ortgaged  stock,  "  witii 
the  privilege  of  using  the  same,"  we  think  that  th.e  lan- 
guage used  necessarily  implies  that  the  mortgagor  shall 
have  the  privilege  of  selling  or  disposing  of  the  mort- 
gaged stock;  and  if,  as  in  this  case,  the  mortgage  does 
not  contain  any  stipulation  or  covenant,  on  the  part  of 
the  mortgagor,  that  he  will  apply  the  proceeds  of  the 
sales  of  the  mortgaged  stock,  so  used  by  him,  to  the  pay- 
ment of  the  mortgage  debt,  or  the  debt  of  any  other 
creditor,  in  our  opinion,  such  mortgage  is,  and  ought  to 
be  declared  to  be,  void  on  its  face,  as  against  the  other 
creditors  of  the  mortgagor.  Herman  Chattel  Mort;gagea9 
p.  238;  Collins  v.  Myers^  16  Ohio,  647;  Freeman  v.  JBaw?- 
5on,  5  Ohio  State,  1 ;  and  Harman  v.  Abbey^  7  Ohio  State, 
218. 

In  the  case  of  Robinson  v.  Elliott^  22  Wal.  518,  on  ap- 
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peal  from  the  Circuit  Court  of  the  United  States,  for  the 
District  of  Indiana,  the  law  in  relation  to  chattel  mort- 
gageSy  with  especial  reference  to  the  legislation  of  this 
State,  was  very  fully  and  elaborately  considered  by  the 
Supreme  Court  of  the  United  States,  Mr.  Justice  Davis 
delivering  the  opinion  of  the  court.  In  that  case,  John 
and  Seth  Coolidge,  merchants  of  the  city  of  Evansville, 
Indiana,  executed  to  the  appellant,  Robinson,  and  an- 
other, "a  chattel  mortgage  upon  their  stock  of  goods, 
then  in  their  rented  store,  including  also  the  furniture 
and  fixtures  connected  with  the  same,"  to  indemnify  said 
Robinson,  as  their  accommodation  endorser  on  certain 
described  notes,  and  to  secure  the  payment  of  certain 
other  indebtedness.  The  mortgage  contained  this  stipu- 
lation :  "And  it  is  hereby  expressly  agreed  that  until  de- 
fault shall  be  made  in  the  payment  of  some  one  of  said 
notes,  or  some  paper  in  renewal  thereof,  the  parties  of  the 
first  part"  (the  mortgagors)  "may  remain  in  possession 
of  said  goods,  wares,  and  merchandise,  and  may  sell  the 
same  as  heretofore  and  supply  their  places  with  other 
goods,  and  the  goods  substituted  by  purchase  for  those 
sold  shall,  upon  being  put  into  said  store  or  any  other 
store  in  said  city  where  the  same  may  be  put  for  sale  by 
said  parties  of  the  first  part,  be  subjected  to  the  lien  of 
this  mortgage."  One  of  the  mortgagors  died,  and  the 
other  having  been  declared  a  bankrupt,  the  appellee, 
Elliott,  was  appointed  his  assignee.  The  appellants  filed 
a  bill  against  the  appellee,  to  enforce  their  chattel  mort- 
gage, and  the  appellee  demurred  to  the  bill ;  his  demurrer 
was  sustained^  and  the  circuit  court  rendered  a  decree  in 
his  favor,  dismissing  the  bill.  On  appeal,  it  was  held  by 
the  Supreme  Court  of  the  United  States,  that  the  mort- 
gage in  suit  was  void  on  its  face. 

Under  the  construction  we  have  been  constrained  to 
give  to  the  phrase,  "with  the  privilege  of  using  the 
same,"  as  applied  to  the  property  described  in  the  mort- 
gage set  out  in  the  second  paragraph  of  the  appellee's 
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reply  in  the  case  at  bar,  there  is  no  material  difference,  in 
legal  effect,  between  the  stipulations  in  said  mortgage 
and  those  in  the  mortgage  in  controversy  in  the  case  of 
Robinson  v.  Elliott^  supra^  in  so  far  as  the  privilege  or 
right  to  sell  or  dispose  of  the  mortgaged  stock,  without 
being  required  to  apply  the  proceeds  to  the  payment  of 
the  mortgage  debt,  is  concerned. 

For  the  reasons  given,  in  our  opinion,  the  court  below 
erred  in  overruling  the  appellants'  demurrer  to  the  sec- 
ond paragraph  of  the  appellee's  reply.  As  this  decision 
goes  to  the  foundation  of  the  appellee's  cause  of  action, 
and  as  the  other  alleged  errors  may  not  occur  upon  an- 
other trial  of  this  cause,  we  deem  it  unnecessary  for  ns 
now  to  consider  and  decide  any  of  the  questions  presented 
bv  either  of  those  errors. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  the  court  be- 
low to  sustain  the  appellants'  demurrer  to  the  second 
paragraph  of  appellee's  reply,  and  for  further  proceedings. 

Opinion  filed  at  November  term,  1877. 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 


The  Baltimore,  Pittsburgh  and  Chicago  R.  W.  Co.  v. 

Pixley  et  ux. 

PKAcncE. — Motion  to  Strike  out  Part  of  Pleading. — Supreme  Court, — Error  in 
overruling  a  motion  to  strike  out  part  of  a  pleading  is  unavailable  on 
appeal  to  the  Supreme  Court. 

Kailroad. — Carrying  Passenger  Paisl  Slaium. — Evidence, — Hwd>and  and  Wife. — 
In  an  action  by  a  married  woman  and  her  husband,  against  a  railroad 
company,  to  recover  damages  for  putting  her  off  at  a  wrong  and  improper 
place,  evidence  that  she  was  so  put  off  at  the  request  of  her  husband,  made 
without  her  knowledge,  is  inadmissible,  she  perhaps  not  being  bound 
thereby. 

Same. — Excessive  Damages. — Supreme  Court. — Where,  in  such  case,  damages 
in  favor  of  the  plaintiff  are  assessed  by  a  jury,  the  Supreme  Court,  on 
appeal,  will  not  disturb  the  verdict  of  the  jury,  merely  because  such  dam* 
ages  seem  excessive. 
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The  Baltimore,  Pittsbargh  and  Chicago  R.  W.  Co.  v.  Pizley  d  vx. 

From  the  DeKalb  Circuit  Court. 

S,  I.  Anthony  and  Carpenter  ^  Cooky  for  appellant 
W.  L.  PenjUld  and  D.  D.  Moody^  for  appellees. 

BiDDLB,  C.  J. — Complaint  by  the  appellees,  as  passen- 
gers, against  the  appellant,  as  a  passenger  currier,  for  un- 
dertaking to  carry  them  from  Fostoria,  in  the  State  of 
Ohio,  to  Auburn  Junction,  in  the  State  of  Indiana,  and 
failing  to  perform  its  duty,  by  putting  them  off  at  a  wrong 
and  improper  place. 

Motions  were  made  by  appellant  to  strike  out  certain 
parts  of  the  complaint,  and  were  overruled.  A  demurrer 
to  the  complaint,  for  the  alleged  want  of  facts  to  consti- 
tute a  cause  of  action,  was  overruled ;  to  all  of  which 
rulings  the  appellant  excepted. 

Answer,  general  denial,  and  a  special  paragraph  upon 
which  no  question  is  raised. 

Jury  trial;  verdict  for  appellees,  one  thousand  dollars. 

The  usual  motions,  rulings  and  exceptions  were  had, 
necessary  to  present  the  questions  to  this  court,  and  an 
appeal  taken. 

We  have  so  frequently  decided,  that  overruling  a  mo- 
tion to  strike  out  a  part  of  a  pleading  is  not  an  available 
error  in  this  court,  and  the  reasons  for  the  decision  are  so 
plain,  that  it  is  matter  of  surprise  to  us,  that  such  ques- 
tions are  still  continually  brought  here  and  urged  upon 
our  consideration. 

We  can  discover  no  defect  in  the  sufficiency  of  the 
complaint,  and  no  defect  is  pointed  out  by  the  appellant. 
All  the  facts  necessary  to  a  recovery  are  stated,  and  the 
averments  are  full.  The  demurrer  to  it  wds  properly  over- 
ruled. 

It  is  claimed,  that  the  evidence  does  not  support  the 
verdict.  It  shows  clearly  that  the  appellees  were  put  off 
of  the  train  at  an  inconvenient  place,  as  much  as  three- 
fourths  of  a  mile  from  the  station ;  but  the  conductor 
testifies  that  they  were  so  put  off  at  the  request  of  the  ap- 
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pellee  Wilson  J.  Pixley.  His  statements,  however,  are 
contradicted  by  the  testimony  of  Lilian  E.  Pixley,  the 
other  appellee;  and,  as  the  meritorious  cause  of  action 
was  in  Lilian,  perhaps  she  was  not  bound  by  what  her 
husband  said  without  her  authority  or  knowledge ;  be- 
sides, she,  in  her  testimony,  especially  denies  the  fact  of 
any  such  request,  authority  or  knowledge.  There  was 
testimony  in  the  case  tending  to  prove  every  material 
fact  alleged  in  the  complaint.  There  is  no  missing  link 
in  the  evidence.  The  jury  examined  the  strength  of  the 
chain,  and  have  pronounced  it  suificient;  the  court  below 
approved  their  verdict,  and  there  is  nothing  in  the  case 
which  will  authorize  us  to  disturb  the  decision. 

Counsel  for  appellant  insist,  that  the  damages  assessed 
are  excessive,  that  the  wrong  complained  of  was  at  most 
bnt  a  mistake,  and  therefore  that  the  appellant  should 
not  be  visited  by  a  severe  penalty  for  a  mere  error. 

There  is  much  plausibility  in  this  view,  and  it  is  not 
without  force ;  biit  the  appellants,  whether  by  mistake  or 
carelessness,  were  put  off  of  the  train,  with  two  children 
and  their  baggage,  in  the  middle  of  a  cold  December 
night,  three-fourths  of  a  mile  from  the  station,  which 
they  had  much  difficulty  in  finding;  and,  while  the  dam- 
ages do  seem  to  us  excessive,  the  jury  have  settled  the 
question,  and  we  can  not  disturb  it. 

The  judgment  is  affirmed,  at  the  costs  of  th^  appellants. 

Opinion  filed  at  November  term,  1877. 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 


Walter  v.  The  Town  of  CoLtMBiA  City. 

TtfWIt. — iMpiJor  LoM. — Town  can  not  Require  LieeM6,-^^eiiher  the  genei'ttl 
law  of  this  State  for  the  incorpof'ation  of  towns^  approved  June  lltb^  1852, 
IRS.  1876,  p.  874,  nor  the  act  of  March  17th,  1875,  regulating  the  sale 
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of  intoxicating  liquors,  1  R.  8. 1876,  p.  869,  authorizes  a  to¥m  incorpo- 
rated under  the  former  act  to  require  a  licence  to  sell  intoxicating 
liquors. 

Same. — Ad  of  1875. — Section  6  of  the  latter  act  does  not  nnthoriie  a  town 
to  require  such  a  license,  but  simply  limits  the  amount  that  may  be 
charged  by  the  town  for  8i»ch  a  license. 

8axe. — Tliere  is  no  valid  law  in  this  State  authorizing  sucL  a  town  to  re- 
quire such  license. 

Prom  the  Whitley  Circuit  Court. 

W.  Olds  and  M,  SickafoosCy  for  appellant. 
C.  B.  Talley.  for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plaintifi*,  8«e<l 
the  appellant,  as  defendant,  in  the  court  below,  to  recover 
a  penalty  for  an  alleged  violation  of  an  ordinance  of  said 
town. 

The  appellee's  complaint,  duly  verified,  was  filed  in 
the  lower  court,  on  the  14th  day  of  April,  1876,  and 
it  was  alleged  therein,  in  substance,  that,  on  the  10th 
day  of  March,  187G,  the  appellant  obtained  a  license 
from  the  board  of  commissioners  of  Whitley  county^ 
Indiana,  to  sell  spiritous,  vinous  and  malt  liquors,  in 
a  less  quantity  than  a 'quart  at  a  time,  under  an  act 
entitled  **An  act  to  resrulate  and  license  the  sale 
of  spiritous,  vinous  and  malt  and  other  intoxicating 
liquors ;  to  limit  the  license  fee  to  be  charged  by  cities 
and  towns,"  etc.,  approved  March  17th,  1875,  within 
the  limits  of  said  town ;  that  the  appellant,  while  holding 
said  license,  on  the  18th  day  of  March,  1876,  at  and 
within  said  town  of  Columbia  City,  and  said  Whitley 
county,  violated  an  ordinance  of  said  town,  regulating 
and  licensing  the  sale  of  spirituous,  malt  and  vinous,  and 
other  intoxicating  liquors,  within  said  town,  which  ordi- 
liance  was  duly  passed  by  the  board  of  trustees  of  said 
town,  on  the  20th  day  of  July,  1875 ;  that,  on  said  18th 
day  of  Marchf  1876,  the  said  ordinance  was  in  full  force 
and  efiect,  as  an  ordinance  of  said  town,  and  a  copy 
thereof  wad  filed  with  and  made  a  part  of  said  com- 
plaint; that,  on  said  13th  day  of  March,  1876,  and  at  di- 
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vers  times  before  and  after  said  day,  the  appellant  vio- 
lated said  ordinance  by  then  and  there  unlawtully  selling, 
for  the  purpose  of  gain,  to  one  Frederick  Mubur,  and 
divers  other  persons,  intoxicating  liquors,  within  the 
limits  of  said  town,  in  a  less  quantity  than  a  quart  at  a 
time,  to  wit,  one  gill,  to  divers  persons  and  to  said  Mabur, 
at  the  price  of  ten  cents  for  each  of  said  gills  of  intoxi- 
cating liquors  so  sold,  and  by  then  and  there,  and  within 
said  town,  selling  for  the  purpose  of  gain  intoxicating 
liquors,  as  a  business,  to  any  and  all  persons  desirous  of 
purchasing  such  liquors,  in  less  quantities  than  a  quart  at 
a  time,  in  violation  of  said  ordinance,  and  by  then  and 
there,  and  at  divers  times  before  and  after  said  13th  day 
of  March,  1876,  unlawfully  bartering,  selling  and  giving 
away  spirituous,  malt  and  intoxicating  liquors,  for  the 
purpose  of  gain,  to  divers  other  persons  in  a  less  quantity 
than  a  quart  at  a  time,  at  and  for  other  sums  of  money, 
and  did  then  and  there  sell,  barter  and  give  away  such 
liquors  within  the  limits  of  said  town,  and  did  then  and 
there  suffer  the  same  to  be  drank  in  his  house  and  place 
of  business,  without  first  procuring  from  the  board  of 
trustees  of  said  town  a  license  so  to  do,  and  without  first 
giving  bond  to  keep  an  orderly  house,  and  without  first 
paying  to  the  marshal  of  said  town  the  sum  of  fifty  dol- 
lars as  a  license  fee  to  sell  such  liquors  within  the  limits 
of  said  town,  and  without  first  procuring  from  the  treas- 
urer of  said  town  a  license  for  the  privilege  of  selling 
such  liquors  within  the  limits  of  said  town,  in  violation 
of,  and  contrary  to,  said  ordinance  of  said  town.  Where- 
fore the  appellee  demanded  judgment  for  one  hundred 
and  fifty  dollars,  and  for  all  other  proper  relief. 

To  this  complaint  the  appellant  demurred,  upon  two 
grounds  of  objection,  as  follows: 

*^  1.  That  the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action ; 

"  2.  That  there  was  no  law,  authorizing  or  empower- 
ing the  board  of  trustees  of  said  town  of  Columbia  City 
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(plaintiff  herein)  to  ordain  or  pass  an  ordinance  regulat- 
ing and  licensing  the  sale  of  spirituous,  malt,  vinous  and 
other  intoxicating  liquors  within  said  town." 

This  demurrer  was  overruled  by  the  court,  and  to  this 
decision  the  appellant  excepted,  and  then  answered  by  a 
general  denial. 

The  cause  was  tried  by  the  court,  without  a  jury,  and 
a  finding  was  made  for  the  appellee,  assessing  a  penalty 
against  the  appellant  in  the  sum  of  fifty  dollars,  upon 
which  finding  the  court  rendered  judgment. 

The  appellant's  motion  for  a  new  trial  was  overruled, 
and  to  this  decision  he  excepted. 

The  errors  assigned  by  the  appellant  in  this  court  arei 

1st.  The  overruling  of  his  demurrer  to  the  appellee's 
complaint; 

2d.  That  said  complaint  did  not  state  facts  sufiicient 
to  constitute  a  cause  of  action ;  and, 

3d.  The  oveiTuling  of  his  motion  for  a  new  trial  of 
this  cause. 

The  real  question  for  decision  in  this  case  may  be  thus 
stated  :  At  the  time  of  the  passage  of  the  ordinance  de- 
scribed in  the  appellee's  complaint,  was  the  appellee's 
board  of  trustees  authorized  by  law  to  regulate  and  license 
the  sale  of  intoxicating  liquors  within  the  corporate  limits 
of  Columbia  City,  and  to  exact  a  fee  for  such  license? 
If  the  appellee's  board  of  trustees  was  not  authorized  by 
law  to  pass  such  an  ordinance  as  the  one  counted  upon 
in  the  appellee's  complaint,  then  it  is  clear  that  the  ordi- 
nance in  question  was  an  absolute  nullity,  and  the  com- 
plaint had  no  legal  foundation.  The  board  of  trustees  of 
an  incorporated  town  has  just  such  powers  as  the  law  has 
conferred  upon  such  board,  and  none  other.  In  this  case, 
the  record  fails  to  disclose  under  what  law  the  appellee 
was  incorporated ;  but  we  assume,  as  the  contrary  does 
not  appear,  that  the  appellee  was  incorporated  under  the 
general  law  of  this  State  providing  for  the  incorpora- 
tion of  towns,  approved  June  11th,  1852.    1  R.  S.  1876, 
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p.  874 ;  Th£  Town  of  Brazil  v.  KresSj  55  Ind.  14 ;  aud  The 
Town  of  Centercille  v.  WoodSy  57  lud.  192. 

At  the  time  of  the  passage  of  the  ordinance  described 
in  the  complaint  in  this  cause^  by  the  appellee's  board  of 
trustees,  there  was  no  legislation  of  this  State  which  au- 
thorized the  board  of  trustees  of  towns  incorporated  un- 
der the  general  law  of  this  State  to  regulate  and  license 
the  sale  of  intoxicating  liquors,  or  to  exact  a  fee  for  such 
license,  within  the  corporate  limits  of  such  towns.  Nor 
has  there  been,  at  any  tune  since  the  passage  of  said  or- 
dinance, any  valid  law  enacted  which  would  authorise  the 
appellee's  board  of  trustees  to  pass  such  an  ordinance. 
"We  have  no  brief  of  this  cause  from  the  appellee  in  this 
court,  in  support  of  the  rulings  of  the  court  below;  but 
we  learn  from  the  brief  of  the  appellant's  counsel,  that 
those  rulings  were  probably  founded  xi\x>i\  section  6  of 
"An  act  to  regulate  and  license  the  sale  of  spiritous, 
vinous  and  malt  and  other  intoxicating  liquors,"  etc.,  ap- 
proved March  17th,  1875.     That  section  is  as  follows: 

"Sec.  6.  No  city  or  incorporated  town  shall  charge 
any  person,  who  may  obtain  a  license  under  the  provi- 
sions of  this  act,  more  than  the  following  sums  for  license 
to  sell  within  their  incorporated  limits :  Cities  may 
charge  one  hundred  dollars  and  incorporated  towns  one 
hundred  dollars,  in  addition  to  the  sum  provided  for  here- 
inbefore."    1  R.  S.  1876,  p.  871. 

It  is  clear,  we  think,  that  this  section  was  not  intended 
to,  and  did  not,  confer  any  power  or  authorit}-  upon  either 
cities  or  incorporated  towns  to  regulate  and  license  the 
sale  of  intoxicating  liquors  within  their  corporate  limits. 
From  the  language  of  the  section  cited,  and  from  the  title 
of  the  act,  it  is  manifest,  that  the  Legislature  merely  in- 
tended, in  and  by  said  section,  to  impose  a  limit  upon 
the  amount  to  be  charged  for  license  by  the  corporate 
authorities  of  cities  and  incorporated  towns,  wherever 
they  might  be  authorized  by  law  to  grant  such  license. 
By  the  general  law  of  this  State  for  the  incorporation  of 
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cities,  the  corporate  authorities  of  such  cities  have  been 
authorized  for  years  to  regulate  and  license  the  sale  of 
intoxicating  liquors  within  tlie  liinit«  of  such  cities.  The 
general  law  of  this  State,  providing  for  the  incorporation 
of  towns,  has  never  authorized  the  corporate  authorities 
of  such  towns  to  regulate  and  license  the  sale  of  intoxi- 
cating liquors  within  their  corporate  limits.  Cowley  v. 
The  Town  of  Rushville,  60  Ind.  327. 

In  our  opinion,  therefore,  the  ordinance  of  the  appellee, 
upon  which  this  action  was  founded,  was  "wholly  unau- 
thorized by  law.  It  follows,  of  course,  from  this  opinion, 
that  the  appellee's  complaint  in  this  action  was  iusuiBr 
eient,  and  that  the  appellant's  demurrer  thereto  ought  to 
have  been  Bustaincd. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  x:ause  is  remanded,  with  instructions  to  sustain  the 
appellant's  demurrer  to  appellee's  complaint. 


The  City  of  Delphi  kt  al.  v.  Bow»n. 

I  61      29, 

Injunction. — Taxes. — lUcfjal  Assessment. — Pleading. — A  complaint  to  enjoin  -rr — ^ 
the  coHection  of  taxeR  must,  to  be  Fufficicnt,  bHow,  not  mere  irregularities  138  444 
in  making  the  assessment,  but  that  it  is  illegal  a4ad  void.  1^^  ^ 

Same. — Ci/y. — Irrepilnrity. — City  Qerk. — Cowniy  Auditor. — In  an  action  to  •  "^ 
enjoin  the  collection  of  taxes  nsses.<)cd  by  a  city,  on  the  ground  that  the  |i50  8Ql| 
assessment  was  not  made  as  a  basis  of  taxation  under  the  act  of  Decem- 
ber 21st,  1858, 1  G.  &  H.,  p.  85,  an  averment  that  the  assessment  made  was 
irregular  because  the  city  clerk  had  not  procured  from  the  county  Auditor 
the  oopy  required  by  section  2C,  1  R.  S.  1876,  p.  278,  Is  insufficient,  as  it 
is  the  duty  of  the  auditor  to  furnish  the  same  to  the  clerk. 

Same. — City  Assessor. — Where  the  appraisement  made  under  said  section  26 
was  adopted,  it  was  not  necessary  to  appoint  a  city  assessor  to  make 
aDotbor  assensment 

Same. — A  general  averm^it  that  the  common  council  of  the  city  had  fraudu- 
lently and  corruptly  placed  all  the  real  estate  in  the  city  on  the  tax  du- 
plicate, without  stating  the  particulars  constituting  the  alleged  fraud,  is 
insufficient. 
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Same. — An  averment  that  certain  lots  alleged  to  have  been  illegally  aflsefiaed 
were  not  taxable,  not  showing  that  they  do  not  lie  within  the  city  terri- 
tory, is  insufficient. 

8AHE.-TThe  laying  out  in  lots  and  platting  of  land  lying  within  a  city  does 
not  take  the  same  out  of  the  city,  nor  exempt  it  from  taxation  for  city 
purposes. 

Same.— i2gmc(/y.— Injunction  is  the  proper  remedy  in  this  State  to  restrain 
the  collection  of  an  ill^al  tax. 

From  the  Carroll  Circuit  Court 

L.  E.  McReynoldSy  for  appellants. 
J.  Applegate^  for  appellee. 

BiDDLB,  C.  J. — The  complaint  of  the  appellee  against 
the  appellants  alleges  the  following  facts: 

That  the  city  of  Delphi  is  and  was  a  municipal  cor- 
poration, organized  under  the  laws  of  the  State  of  In- 
diana ;  that  Samuel  Barnett  is  treasurer  of  said  city ;  that 
the  plaintiff  is  and  was  a  resident  of  said  city,  and  the 
owner  of  certain  real  estate  therein,  described ;  that  said 
city,  for  the  years  1871  and  1872,  through  her  officers, 
caused  a  tax  to  be  assessed  against  said  property,  which 
is  set  forth  and  described,  and  caused  said  tax  to  be  en- 
tered upon  the  tax  duplicates  of  said  city,  as  a  charge 
against  the  plaintiff,  and  a  lien  upon  his  said  property, 
amounting  to  nine  hundred  and  twenty  dollars  and  forty- 
two  cents,  and  placed  said  duplicates  in  the  hands  of  her 
said  treasurer,  and  directed  him  to  collect  said  taxes, 
penalty  and  interest  thereon,  from  the  plaintiff,  by  levy 
and  sale  of  his  property,  if  necessary;  and  said  Barnett, 
for  that  purpose,  levied  upon  four  thousand  pounds  of 
wool,  of  the  property  of  the  plaintiff,  and  took  possession 
of  the  same,  has  advertised  and  threatens  to  sell  the 
same  on  the  17th  dav  of  October,  1873 ;  that  said  tax 
was  levied  against  the  plaintiff's  consent:  that  said 
assessmeut  was  not  made  as  the  basis  of  taxation,  under 
"An  act  approved  December  21st,  1858,  and  the  acts 
amendatory,  explanatory  and  supplementary  thereto,"  nor 
did  the  clerk  procure  from  the  auditor  of  the  county  a 
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certified  copy  of  such  appraisement,  nor  had  the  common 
council  of  said  city  by  ordinance  ordered  any  appraise- 
ment of  the  real  property  within  the  limits  of  said  city 
to  be  made  as  a  basis  of  the  assessment  of  taxes  for  said 
years,  or  either  of  them;  that  no  appraisers  had  ever 
beeu  elected  or  appointed  to  make  an  appraisement  of 
the  real  estate  within  the  limits  of  said  city,  and  that  no 
election  has  ever  been  held  for  that  purpose,  pursuant  to 
the  order  of  the  said  common  council  of  said  city  or 
otherwise. 

The  second  paragraph  of  the  complaint  is  so  essentially 
the  same  as  the  first,  down  to  the  levy  and  advertisement 
of  the  plaintiff's  property,  that  we  need  not  repeat  its 
statements.     The  subsequent  averments  are  as  follows : 

That  said  city  had  no  other  basis  for  the  assessment  of 
real  estate  within  its  limits  than  a  schedule  made  out  by 
"William  Barnett  and  John  S.  Armitage  prior  to  the  15th 
day  of  September,  1871,  which  assessment,  as  to  plain- 
tiff's property,  was  as  shown  in  the  exhibit;  that  said 
Barnett  and  Armitage  had  no  other  warrant  for  making 
said  appraisement  than  that  conferred  upon  them  by  their 
appointment  by  the  common  council  of  said  city  as  assist- 
ant assessors;  that  said  appraisement  embraced  all  the 
real  estate  within  said  city;  that  such  appraisement, 
though  unwarranted  by  law,  was  a  fair  and  just  valua- 
tion of  said  property ;  that  before  the  commencement  of 
this  suit,  and  before  any  levy  had  been  made  upon  his 
property,  he  tendered  to  said  Barnett  the  sum  of  four 
hundred  and  fifty  dollars,  for  the  years  1871  and  1872, 
which  was  the  amount  due  for  taxes,  penalties  and  inter- 
est, according  to  said  appraisement,  and  still  offers  to  pay 
the  same  as  the  court  may  direct;  that  said  city  did  not 
adopt  as  a  basis  for  the  assessment  of  taxes  for  said  years 
the  appraisement  so  made  by  said  Barnett  and  Armitage, 
and  had  no  board  of  equalization  to  equalize  appraise- 
ments; but  the  common  council  of  said  city  unlawftilly, 
corruptly  and  of  their  own  motion,  arbitrarily  placed 
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upon  the  tax  duplicate  all  the  real  estate  of  said  city,  in- 
cluding plaintifi''8,  at  greatly  increased  values,  amount- 
ing on  plaintiff's  property  to  more  than  two  hundred 
and  fifty-one  per  cent.;  that  cert4iin  described  lots  be- 
longing to  the  plaintifi*  are  not  subject  to  taxation  by  said 
citv,  for  the  reason  that  such  addition  has  been  laid  off 
into  lots  and  platted,  and  recorded  in  the  recorder's  office 
of  the  county,  and  that  the  common  council  of  said  city 
has  never  by  resolution  extended  the  boundaries  of  said 
city  so  as  to  include  said  lots,  and  caused  a  copy  of  such 
resolution,  defining  the  metes  and  boundaries  of  such 
addition,  to  be  filed  in  the  recorder's  office  of  said  county, 
and  the  limits  of  said  city  had  never  been  extended  over 
said  addition  by  the  consent  of  the  plaintiff,  who  made  out 
and  is  the  owner  of  said  addition ;  that  a  portion  of  certain 
described  lauds  belonging  to  the  plaintiff,  lying  between 
Main  street  and  Deer  Creek,  is  a  tract  of  land  containing 
more  than  five  acres,  and  is  part  of  a  large  body  of  land 
used  for  farming  purposes,  not  laid  off  into  lots,  blocks 
or  squares:  and  that  no  definite  five  acres  thereof  has 
been  designated  by  said  city  as  subject  to  taxation  for  city 
purposes,  and  that  said  tract  does  not  lie  within  the  cor- 
porate limits  of  said  city. 

Prayer  for  perpetual  injunction  and  other  relief. 

The  complaint  was  verified  by  the  affidavit  of  the  ap- 
pellee. 

A  demurrer,  upon  the  ground  of  the  insufficiency  of 
the  facts  stated  to  constitute  a  cause  of  action,  was  over- 
ruled to  each  paragraph  of  the  complaint,  and  exceptions 
to  the  ruling  reserved. . 

Subsequent  proceedings  were  had,  which  resulted  in  a 
finding  by  the  court  that  there  was  due  to  the  city,  from 
the  appellee,  the  sum  of  four  hundred  and  eighty-eight 
and  tV\r  dollars  in  taxes,  penalties  and  interest,  wh.ich  the 
appellee  paid  into  court;  upon  which  the  court  decreed  a 
perpetual  injunction,  enjoining  the  collection  of  the  bal- 
ance of  the  taxes  claimed  for  the  years  1871  and  1872y 
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and  that  the  levy  on  the  property  be  set  aside,  and  the 
goods  returned  to  the  appellee,  and  for  his  costs;  to  all 
which  the  city  reserved  exceptions. 

A  complaint  to  enjoin  the  collection  of  taxes  must 
show  that  the  assessment  is  illegal  and  void.  Irregulari- 
ties in  the  assessment,  which  do  not  render  it  illegal  and 
void,  are  not  sufficient  to  maintain  an  injunction.  When 
a  portion  of  the  taxes  assessed  is  valid,  and  another  por- 
tion void,  the  plaintift*  must  pay  or  tender  the  valid  por- 
tion, before  he  is  entitled  to  equitable  relief.  These 
principles  may  be  regarded  as  settled.  2  Dillon  Munic. 
Corp.,  sees.  787,  738;  High  Injunctions,  sees.  353-366; 
Hilliard  Injunctions,  pp.  504-520;  The  Toledo,  etCy  B.  R. 
Go.  V.  The  City  of  Lafayette,  22  Ind.  262 ;  Eoseberry  v. 
Huffj  27  Ind.  12 ;  Jones  v.  Summery  27  Ind,  510 ;  The  Board, 
etc.,  V.  Elston,  32  Ind.  27 ;  Shoemaker  v.  The  Board,  etc., 
36  Ind.  175 ;  Pugh  v.  Irish,  43  Ind.  415 ;  Biley  v.  The 
Western  Union  Telegraph  Co,,  47  Ind.  511 ;  Livingston  v. 
Hollenbeck,  4  Barb.  9;  Mills  v.  Gleason,  11  Wis.  470; 
Merntt  v.  Farris,  22  111.  303;  Munson  v.  Minor,  22  111. 
595 ;  Williams  v.  The  Mayor,  etc.,  2  Mich.  560 ;  The  Gulf  Bail- 
road  Co.  V.  Morris,  7  Kan.  210;  Palmer  v.  The  Township  of 
Napoleon,  16  Mich.  176 ;  Merrill  v.  Humphrey,  24  Mich. 
170 ;  Heywood  v.  The  City  of  Buffalo,  14  N.  Y.  534 ;  Dodd  v. 
The  City  of  Hartford,.2b  Conn.  232;  Cook  County  y.  The  C, 
B.  ^  Q.  B.  B.  Co.,  35  111.  460 ;  Macklot  v.  The  City  of  Daven- 
port, 17  Iowa,  379 ;  Dean  v.  Gleason,  16  Wis.  1 ;  Mills  v. 
Johnson,  17  Wis.  617 ;  The  Chicago  ^  N.  W.  B.  W.  Co.  v.  The 
Borough  of  Ft.  Howard,  21  Wis.  45 ;  Howes  v.  The  City  of 
Bacine,  21  Wis.  521 ;  Judd  v.  The  Town  of  Fox  Lake,  28 
Wis.  583. 

The  first  paragraph  of  the  complaint  avers  the  corpo- 
ration of  the  city  of  Delphi,  the  residence  of  the  appellee  ; 
that  he  owns  property  therein ;  that  the  city,  through  its 
officers,  assessed  the  tax  complained  of;  that  the  treas- 
urer has  levied  upon  the  property  of  the  appellee,  and  is 
Vol.  LXI.— 3 
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about  to  sell  it  to  [nxy  the  tax.  These  proceedings,  from 
the  formul  allegations  in  the  complaint,  appear  to  be  regu- 
lar; but,  to  show  that  the  tax  is  illegal  and  void,  it  is  also 
alleged,  that  the  assessment  was  not  made  as  a  basis  of 
taxation  under  '*  An  act  approved  December  21st,  1858, 
and  the  acts  amendatory,  explanatory  and  supplementary 
thereto,"  1  G.  &  H.,  p.  85 ;  and  that  the  clerk  did  not 
procure  from  the  auditor  of  the  county  a  certified  copy 
of  such  appraisement;  nor  had  the  common  council  of 
said  city  by  ordinance  ordered  any  appraisement  of  the 
real  property  witliin  the  limits  of  said  city  to  be  made  as 
a  basis  of  the  assessment  of  taxes  for  the  years  1871  and 
1872,  or  either  of  them.    1  R.  S.  1876,  p.  278,  sec.  20. 

It  is  also  alleged,  to  show  that  the  tax  sought  to  be  en- 
joined is  illegal  and  void,  that  no  appraisers  have  ever  been 
olected  or  appointed  to  make  an  appraisement  of  the  real 
estate  within  the  limits  of  said  city,  and  that  no  election 
has  ever  been  held  for  that  purpose  pursuant  to  the  order 
of  said  city  council  or  otherwise. 

The  averment,  that  the  assessment  was  not  made  as  a 
basis  of  taxation  under  the  act  of  December  21st,  1858,  is 
insufficient,  in  not  showing  wherein  it  was  not  so  made, 
in  some  substantial  manner  that  vitiated  the  assessment 
and  rendered  the  tax  void.  The  averment,  that  the  clerk 
did  not  procure  from  the  auditor  of  the  county  a  certified 
copy  of  such  appraisement,  is  a  mere  informality  in  ref- 
erence to  the  directory  part  of  the  statute.  It  was  not 
the  duty  of  the  clerk  of  the  city  to  procure  such  copy;  it 
was  the  duty  of  the  auditor  to  furnish  it  (sec.  26,  supra)^ 
and,  when  so  furnished,  it  was  the  duty  of  the  clerk  to 
record  it  upon  the  city  duplicate.  The  averment  does 
not  show  but  what  this  was  done.  To  be  sufficient,  it 
should  have  shown  that  it  wjis  not  done.  The  whole 
averment  does  not  show  that  the  city  did  not  substan- 
tially adopt  the  appraisement  under  section  26,  above 
cited;  and,  if  adopted,  it  was  not  necessary  to  elect  or 
appoint  a  city  assessor  for  the  purpose  of  making  another 
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^appraisement,  nor  to  pass  any  ordinance  to  authorize 
another  assessment. 

It  does  not  appear  to  us,  that  any  substantial  departure 
"by  the  city  of  Delphi  from  the  law,  in  assessing  the  taxes 
complained  of,  has  been  shown  in  the  first  paragraph  of 
the  complaint.  For  a  mere  non-compliance  with  the  di- 
rectory part  of  the  statute,  aside  from  which  the  assess- 
ment of  the  tax  is  substantially  regular,  or  when  the 
irregularities  relate  only  to  the  time  in  which  the  differ- 
ent steps  were  taken,  and  do  not  affect  the  just  principles 
of  taxation,  or  the  groundwork  of  the  proceedings,  re- 
lief in  equity  will  not  be  granted.  Such  irregularities 
are  mere  technical  defects,  difficult  to  wholly  avoid,  and 
•do  not  render  the  tax  so  assessed  illegal  or  void.  High 
Injunctions,  sec.  856,  and  3Iills  v.  Gleason^  11  Wis.  470. 

In  the  second  paragraph  of  the  complaint,  after  alleg- 
ing the  assesianent,  levy  of  the  tax,  and  the  proceedings 
to  collect  it,  as  fn  the  first  paragraph,  it  is  averred,  that 
the  city  had  no  other  tasis  of  assessment  than  a  certain 
"** schedule"  made  by  Barnett  and  Armitage,  which  the 
city  did  not  adopt,  and  which  was  not  authorized  by  law. 
We  do  not  see  what  importance  this  "  schedule  "  or  as- 
sessment has  in  the  case.  The  appellee  could  not  set  up 
a  different  assessment  from  that  upon  which  the  city  acted 
to  show  that  the  latter  was  illegal  and  void,  and  adjust 
his  taxes  to  what  he  avers  to  be  an  unauthorized  assess- 
ment, make  his  tender  accordingly,  and  thus  justify  the 
non-payment  of  taxes  according  to  the  assessment 
adopted  by  the  city.  This  does  not  show,  nor  in  the  least 
tend  to  show,  that  the  assessment  adopted  by  the  city  was 
illegal  and  the  taxes  void. 

It  is  also  averred,  that  the  common  council  un- 
lawfully, corruptly,  and  of  their  own  motion,  arbi- 
trarily placed  upon  the  tax  duplicate  all  of  the  real 
estate  of  said  city,  including  the  appellee's,  at  greatly 
increased  values;  but  wherein  this  proceeding  was  unlaw- 
fully, corruptly  (or  arbitrarily  done,  or  as  to  what  stand- 
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ard  or  basis  these  values  were  increased,  or  whether  such 
values  were  improperly  assessed,  is  not  shown.  The  facts 
which  show  the  alleged  fraud,  and  the  facts  which  show 
wherein  the  assessment  is  illegal,  and  the  tax  void,  must 
be  averred.  It  is  not  sufficient  to  allege  fraud  and  illegal- 
ity in  general  terms.  Nor  is  the  allegation  sufficient 
that  certain  described  lots  are  not  taxable,  because  the 
common  council  has  never  by  resolution  extended  the 
boundaries  of  the  city  so  as  to  include  them,  and  that  the- 
limits  of  said  city  have  never  been  extended  over  said 
addition  with  the  consent  of  the  appellee,  who  laid  out 
and  owns  the  same. 

It  is  not  necessary  thus  to  annex  territory  to  the 
city,  except  when  lots  have  been  laid  off  and  platted 
adjoining  the  city. 

There  is  nothing  in  this  averment  to  show  that  the 
ground  upon  which  the  lots  were  platted  was  not  within 
the  city  limits  before  they  were  so  laid  off;  and,  if  so,  the 
laying  off  and  platting  it  into  lots  would  not  take  it  out 
of  the  city.  They  are  called,  by  way  of  recital,  but  not 
by  averment,  an  addition ;  but  this  may  mean  no  more 
than  an  addition  to  the  lots  of  the  city.  1  R.  S.  1876,  p^ 
810,  sec.  84. 

The  averment  that  tlio  lots  were  not  within  the  limits 
of  the  city  at  the  time  thoy  were  taxed  should  have  been 
made  directly  as  a  fact,  and  not  left  to  the  indefinite 
inference  to  be  derived  from  other  facts.  All  the  facts* 
alleged  may  be  true,  and  yet  the  lots  be  within  the  city 
of  Delphi. 

It  is  also  averred,  that  the  land  lying  between  Main 
street  and  Deer  ("reek  contains  more  than  five  acres,, 
and  is  part  of  a  largo  body  of  land  used  for  farming  pur- 
poses, not  laid  off  into  lots,  blocks  or  squares;  that  no 
definite  five  acres  of  said  land  have  been  designated  by 
said  city  as  subject  to  taxation  for  city  purposes,  and  that 
said  tract  does  not  lie  within  the  corporate  limits  of  the 
city.    It  is  not  necessary  that  the  part  of  the  land  used 
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for  farmins^  which  lies  outside  of  the  city  limits  should 
be  laid  oft*  into  lotn,  blocks  and  squares;  and  it  does  not 
-show  that  the  part  which  lies  within  the  city  is  not  laid 
oif  into  lots  and  subject  to  taxation  by  the  city;  nor 
does  the  averment,  *^  that  said  tract  does  not  lie  within 
the  corporate  limits  of  the  city,"  show  but  that  the  part 
of  it  which  is  taxed  lies  within  the  city  and  is  subject  to 
taxation. 

The  allegations  taken  in  their  widest  meaning  do  not 
•show  such  irregularities  as  render  the  assessment 
illegal  and  the  tax  void.  7%e  Cihj  of  Logansport  v.  Sey- 
Mldj  59  Ind.  225. 

In  those  States  where  law  and  equity  are  administered 
separately,  and  by  different  modes  of  procedure,  an  in- 
junction will  not  lie  to  prevent  the  collection  of  even  a 
void  tax,  unless  the  case  presents  some  peculiar  ground 
for  equity  jurisdiction,  as  the  prevention  of  a  multiplicity 
of  suits,  or  the  removal  of  a  cloud  upon  title,  or  when 
an  action  at  law  can  not  afford  an  adequate  remedy.  But 
in  this  State,  where  the  distinctions  between  actions  at 
law  and  suits  in  equity  and  the  forms  of  actions  are 
abolished,  the  remedy  by  injunction,  to  restrain  the  col- 
lection of  an  illegal  and  void  tax,  may  be  sought  at 
once. 

The  principles  involved  in  this  case  are  fully  discussed 
in  the  following  decisions,  as  well  as  in  the  authorities 
already  cited  :  Greencastle  Township  v.  Blacky  5  Ind.  557 ; 
^i«  V.  Jenkinson,  15  Ind.  425 ;  Noble  v.  The  Oity  of  In- 
dianapolis, 16  Ind.  506;  Tousey  v.  Bell,  23  Ind.  428; 
Palmer  v.  Stumph,  29  Ind.  329 ;  Musselman  v.  The  City  of 
Logansport,  29  Ind.  533 ;  Wise  v.  EoMhcnn,  30  Ind.  133 ;  Sim 
V.  Hurst,  U  Ind.  579;  Knight  v.  The  Flat  Rock,  etc..  Turn- 
pike Co.,  45  Ind.  134;  Mrsseck  v.  The  Board  of  Supervisors, 
ete.y  50  Barb.  190 ;  McDonald  v.  Murphree,  45  Miss.  705 ; 
RiUer  v.  Patch,  12  Cal.  298 ;  Burnes  v.  The  Mayor,  etc., 
2  Kan.  454;  Hine  v.  Stephens,  33  Conn.  497;  The  State  v. 
The  Parkville,  etc.,  R.  R.   Co.,   32   Mo.  496;    Exchange 
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Bank  v.  Hines^  3  Ohio  State,  1;  FremoH  v.  County 
of  Mariposa,  11  Cal.  361 ;  White  Suli)hur  Springs  Co. 
V.  Holly,  4  W.  Va.  597;  Taylor  v.  Thompsov,  42  IIL 
9 ;  Greene  v.  Mumford,  5  R.  I.  472 ;  Atlantic  Jj-  Pa- 
cijic  R.  R.  Co.  V.  CleinOy  2  Dillon  C.  C.  175;  Doios  v. 
The  City  of  Chicago^  11  Wal.  108;  Lockwood  v.  CUy^ 
of  St.  LouLs,  24  Mo.  20 ;  The  Susquehanna  Bank  v.  The 
Boards  etc.,  25  N.  Y.  312;  Loud  v.  City  of  Charles- 
town,  99  Mass.  208;  Bond,  v.  TV/y?  City  of  Kenosha^  17 
Wis.  292;  Phillips  v.  7%.e  To/r??  of  Albany,  28  Wis.  340- 
The  judgment  is  reversed,  at  the  coats  of'tlio  appellee,  and 
the  cause  remanded,  with  instructions  to  sustain  the  de- 
murrers to  the  first  and  second  paragraphs  of  the  com- 
plaint, and  for  further  proceedings. 

Opinion  filed  at  November  term,  1877. 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 


The  Pittsburgh,  Cincinnati  and  St.  Louis  R.  W.  Co.  «»• 

Currant. 

Bailkoad.— /iLiflin<7  Stock. — Liability  of  Leasee. — Prior  to  the  amendment  of 
March  14th,  1877,  Acts  1877,  Spec.  Sess.,  p.  61,  the  owner  of  stock  killed 
hy  a  railroad  run  and  oi^ernted  by  a  leasee  in  its  own  name  had  no  remedy 
under  the  statute. 

Prom  the  Jay  Circuit  Court.  * 

N.  0.  Ross  and  J.  R.  Pcrdien,  for  appellant. 

Worden,  J. — This  was  an  action  by  the  appellee^ 
against  the  appellant,  to  recover  damages  for  the  alleged 
killing  of  stock  by  the  defendant,  upon  its  road  where 
the  same  was  not  fenced. 

Judgment  for  the  plain  tilt*. 

It  appeared  by  the  evidence,  that  the  stock  was  killed 
in  the  Fall  of  1^75.     It  also  appeared,  that  at  that  time 
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the  road  was  owned  by  The  Cohimbus,  Chicago  and  In- 
diana Central  Railway  Company,  but  was  then  run  and 
operated  by  the  defendant  in  its  own  name. 

It  has  been  held  in  several  cases,  that,  under  the  act  ot 
1863, 1  R.  S.  1876,  p.  751,  a  recovery  can  not  be  liad  un- 
der such  circumstances,  against  the  company  killing  the 
stock.  The  Pittsburgh^  Cincinnati  and  St,  Louis  Railwan 
Co.  V.  Bolner^  57  Ind.  572. 

The  statute  was  amended  iirl877.  Acts  1877,  Spec. 
Sess.,  p.  61.  But  the  amended  law  had  no  application  to  this 
case,  the  stock  having  been  killed  before  the  amendment 
was  adopted. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


♦- 
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Lottery. — Coniract  in  aid  of  Void. — Gaminrj. — Every  scheme  for  the  divi- 
sion or  diflpoBition  of  money  or  other  property  by  chance,  or  any  game  of 
hazard,  is  prohibited  in  this  State  by  law,  and  every  contract  in  aid  thereof 
is  against  public  policy  and  therefore  void. 

Same. — QnUmei  Rdating  to  Priae  Made  After  the  Drawing, — A  contract  by 
the  holder  of  a  ticket  in  such  a  scheme,  with  one  having  no  connection 
with  the  original  purchase  of  such  ticket,  made  a/ter  the  rights  of  such 
holder  have  been  determined,  whereby,  for  a  valuable  consideration,  he  dis- 
poses of  any  specified  part  of  the  money  or  property  which  he  may  have 
gained  by  means  of  such  scheme,  is  valid. 

Same. — Open  and  Ook. — Pleading. — Where  the  answer  to  a  complaint  neither 
expressly  denies,  nor  confesses  and  avoids,  the  allegations  of  the  com- 
plaint, and  amounts  only  to  an  argumentative  denial  thereof,  the  plain- 
tiff is  entitled  to  the  open  and  close. 

EviDEXCE. — Statuses  of  Foreign  Slate. — A  volume  purporting  on  its  title  page 
to  be  the  statutes  of  another  State  "  Published  by  Authority,"  is  admiMi- 
ble  in  evidence  in  this  State  without  further  proof  of  its  authenticity. 

Same. —  Harmless  Error. — The  admission  of  immaterial  evidence  which 
works  no  harm  to  either  party  is  harmless  error. 

Prom  the  Shelby  Circuit  Court. 
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H.  Hill  and  JS.  M.  Richardson^  for  appellant. 
W.  W.  Herod  and  F.  Winter^  for  appellee. 

NiBLACK,  J. — This  was  an  action  commenced  in  the 
Bartholomew  Circuit  Court,  by  James  W.  Perkinson, 
against  Henry  A.  Rothrock  and  the  First  National  Bank 
of  Columbus,  for  the  recovery  of  seven  hundred  and  fifty 
dollars,  and  afterward  transferred  to  the  court  below  on  a 
change  of  venue. 

The  complaint  was  in  three  paragraphs. 

Before  an  answer  was  filed,  the  bank  brought  the 
money  demanded  into  court,  to  be  paid  to  the  party 
which  should  ultimately  be  found  entitled  to  it. 

Thereupon  the  first  and  second  paragraphs  of  the 
complaint  were  stricken  out,  and  the  action  dismissed  as 
to  the  bank. 

The  remaining  paragraph  was  as  follows : 

"The  plaintift*,  further  complaining  of  said  defendant, 

says,  that  heretofore,  to  wit,  (»n  the  —  day  of ,  1872, 

the  General  Assembly  of  the  State  of  Kentucky,  by  an 
act  entitled  '  An  act  to  incorporate  the  Public  Library  of 
Kentucky,*  approved  March  16th,  1871,  authorized  and  em- 
powered a  certain  corporate  body  of  said  State,  known  as 
the  Public  Library  of  Kentucky,  to  distribute  by  chance 
or  lot,  by  tickets  sold  for  the  purpose,  certain  sums  of 
money  and  property  for  the  purpose  of  founding  a  public 
library  in  the  city  of  Louisville,  in  said  State;  that  said 
Library  Association,  in  pursuance  of  the  authority  of  said 
act,  thereupon  arranged  a  certain  scheme  for  the  distribu- 
tion, at  said  city  of  Louisville,  of  various  sums  of  money 
by  chance,  to  the  purchasers  of  tickets  in  said  scheme,  and 
exposed  for  sale  in  said  city  of  Louisville  tickets  in  said 
scheme;  that  defendant  Henry  A.  Rothrock,  in  company 
with  others,  purchased  at  said  city  of  Louisville  a  cer- 
tain ticket  in  said  scheme;  that,  upon  the  drawing  of 
said  scheme,  which  was  had  and  held  at  said  city  of 
Louisville,  in  said  State  of  Kentucky,  on  the  —  day  of 
December,  1872,  the  holders  of  said  ticket,  including  said 
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Rotbrock,  drew  and  became  entitled  to  demand  and  re- 
ceive, according  to  the  terms  of  said  ticket  and  scbeme, 
from  said  Library  Association,  the  sum  of  seventy-five 
thousand  dollars,  of  which  said  sum  said  Henry  A.  Roth- 
rock was  entitled  to  demand  and  receive  the  sum  of  seven 
thousand  five  hundred  dollars ;  that,  after  the  drawing  of 
aaid  sum  of  money  a*  aforesaid,  to  wit,  on  the  —  day  of 
December,  1872,  said  Henry  A.  Rothrock,  for  a  valuable 
consideration  then  paid  to  him  by  plaintiff',  sold,  assigned 
and  transferred  to  plaintift*  one-tenth  part  of  said  sum  of 
seven  thousand  five  hundred  dollars,  and  undertook  and 
agreed  that  said  part  thereof,  to  wit,  seven  hundred  and 
fifty  dollars,  should  be  paid  over  to  plaintift*  if  the  same 
should  be  paid  over  by  or  collected  from  said  Library 
Association.  Thereafter,  to  wit,  on  the  —  day  of  De- 
cember, 1872,  said  Library  Association  paid  over  to  the 
First  National  Bank  of  Columbus,  Indiana,  at  said  city 
of  Louisville,  for  the  persons  entitled  to  receive  the 
same,  said  sum  of  seventy-five  thousand  dollars,  and 
plaintifi'  thereupon  became  entitled  to  receive  from  said 
bank  said  sum  of  seven  hundred  and  fifty  dollars.  Plain- 
tiff immediately  notified  said  bank  of  his  ownership  of 
said  money  and  demanded  of  it  to  pay  the  same  to  him, 
but  said  Rothrock,  unmindful  of  his  said  contract,  and 
in  violation  thereof,  notified  said  bank  not  to  pay  said 
money  to  plaintiff,  and  demanded  that  it  should  pay  the 
same  to  him.  Whereupon  said  bank  refused,  and  still 
refuses,  to  pay  said  money  or  any  part  thereof  to  plain- 
tiff', and  converted  the  same  to  the  use  of  itself  and  said 
Rothrock, 

**  Plaintiff  avers,  that  said  Rothrock  still  claims  said 
money  and  refuses  to  permit  plaintiff  to  receive  the  same, 
and  plaintiff'  makes  him  a  party  hereto,  and  demands  a 
full  determination  of  all  said  matters,  and  thereupon  judg- 
ment for  seven  hundred  and  fifty  dollars." 

A  demurrer  to  this  paragraph,  for  want  of  sufiicient 
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facts,  was  overruled,  to  which  an  exception  was  re- 
served. 

Rothrock  then  answered  as  follows : 

"1st.  The  defendant  Henry  A.  Rothrock,  for  answer 
to  the  plaintiff's  complaint  says,  that  heretofore,  to  wit, 
on  the  7th  day  of  December,  1872,  this  defendant  was 
joint  owner,  with  nine  others,  of  a  ticket,  to  wit,  ticket 
No.  6450,  in  a  certain  lottery  scheme  for  the  division  of 
property,  to  wit,  money,  currency,  bank  notes,  treasury 
notes  of  the  United  States,  and  other  property  to  be  de- 
termined by  chance,  organized  and  to  be  drawn  in  the 
city  of  Louisville  and  State  of  Kentucky,  by  an  organi- 
zation known  as  the  Public  Library  of  Kentutky,  itbeing^ 
the  same  lottery  named  in  the  plaintiff's  complaint,  the 
interest  of  defendant  therein  being  one-tenth  part  of  any 
sum  which  said  ticket  might  draw  in  said  lottery ;  that,, 
about  noon  of  said  7th  day  of  December,  plaintiff*  informed 
defendant  that  a  rumor  prevailed  in  the  city  of  Colum- 
bus, in  said  State  of  Indiana,  where  plaintiff  and 
defendant  then  resided,  and  was  that  the  ticket  in  which 
the  defendant  had  an  interest  as  aforesaid,  to  wit,  said 
ticket  No.  6450,  had  drawn,  at  a  drawing  that  day  held 
in  the  city  of  Louisville  aforesaid,  a  prize  in  said  lottery 
of  seventy-five  thousand  dollars,  but  that  the  plaintiff  had 
no  knowledge  or  information  whether  such  rumora  were 
well  founded  or  not,  and  that  he  did  not  believe  that  the 
same  were  true,  and  plaintiff  then  and  there  proposed  to- 
purchase  from  the  defendant  one-tenth  part  of  the  defend- 
ant's interest  in  said  ticket,  and  to  pay  defendant  there- 
for the  sum  of  twentv-five  dollars,  at  the  same  time  assur- 
ing  the  defendant  that  he  had  no  knowledge  or  informa- 
tion other  than  the  mere  rumor  of  which  he  had  before 
informed  the  defendant  as  to  whether  said  ticket  had 
drawn  any  prize  whatever  or  not,  and  relying  upon  said 
representations  of  plaintiff',  and  believing  them  to  be  true 
and  having  no  knowledge  whatever  whether  said  ticket 
had  or  had  not  drawn  any  .prize,  defendant  sold   and 
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transferred  to  plaintiff  one-tenth  part  of  defendant's  in- 
terest in  said  ticket  for  the  sum  of  twenty-five  dollars, 
which  plaintiff  then  and  there  paid  the  defendant.  De- 
fendant says,  that  said  representations  to  him  were  false 
and  fraudulent  in  this,  to  wit,  that,  at  the  time  plaintiff 
so  represented  to  defendant  that  he  had  no  knowledge  or 
information  in  regard  to  the  drawing  of  said  prize  by  said 
ticket  other  than  the  said  rumor,  plaintiff  had  himself 
seen  a  telegraphic  dispatch  from  the  city  of  Louisville 
aforesaid,  stating,  in  substance,  that  said  ticket  had  draw^n 
a  prize  of  seventy-five  thousand  dollars,  which  dispatch 
was  from  a  reliable  source,  and  was  true  in  fact,  and  also 
that  plaintiff  was  informed  by  a  reliable  and  trustworthy 
citizen  of  Columbus  aforesaid,  that  a  telegram  had  been 
sent  from  the  place  where  the  drawing  was  taking  place 
at  Louisville  aforesaid,  to  certain  citizens  of  Columbus- 
aforesaid,  to  the  effect  that  said  ticket  No.  6450  had 
drawn  the  capital  prize  in  said  lottery,  to  wit,  seventy- 
five  thousand  dollars,  which  was  true  in  fact. 

"All  which  facts  plaintiff  then  and  there  concealed 
from  this  defendant,  and  of  which  this  defendant  had  no- 
knowledge. 

"Defendant  further  says,  that  immediately  upon  learn- 
ing the  fact  that  said  ticket  had  drawn  said  prize,  and 
that  plaintiff  had  practised  upon  him  the  deception  afore- 
said, he  notified  plaintiff  that  he  rescinded  said  contract 
on  account  of  said  fraud,  and  then  and  there  tendered 
him  said  twenty-five  dollars,  so  by  him  paid  to  this  de- 
fendant, which  sum  plaintiff  refused  to  accept,  and  which 
defendant  now  here  brings  into  court. 

"  He  further  says,  that  the  said  transaction  is  the  same 
as  that  mentioned  in  plaintiff's  complaint,  and  not  other 
or  different.  Wherefore  he  says  plaintiff  ought  not  to 
maintain  said  action. 

"2d,  For  further  answer  to  said  complaint,  defendant 
says,  that  heretofore,  to  wit,  on  the  7th  day  of  Decem- 
ber, 1872,  defendant  was  the  owner  of  one-tenth  interest;. 
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ill  a  certain  l6ttery  tioket,  to  wit,  ticket  No.  6450,  in  a 
-certain  lottery  scheme  for  the  division  of  property,  to  wit, 
money,  currency,  bank  notes,  treasury  notes  of  the  United 
States,  and  other  property,  to  be  determined  by  chance, 
organized  and  to  be  drawn  in  the  city  of  Louisville,  and 
State  of  KcMitucky,  by  an  organization  known  as  the 
Public  Library  of  Kentucky,  that  the  drawing  of  said 
lottery  took  place,  to  wit,  on  the  said  7tli  day  of  Decem- 
ber, 1872,  to  wit,  at  the  hour  of  ten  o'clock  in  the  fore- 
noon of  said  day,  at  Louisville  aforesaid;  that  thereafter, 
to  wit,  about  noon  of  said  day,  and  without  any  knowl- 
edge in  fact,  that  said  drawing  had  taken  place,  or 
whether  said  ticket  had  or  had  not  drawn  any  prize  at 
said  drawing,  and  before  any  part  of  said  prize  had  been 
paid  over  to  defendant,  and  while  the  same  was  still  held 
by  said  lottery  company,  to  wit,  said  Public  Library, 
plaintifi*,  at  the  city  of  Columbus,  in  the  State  of  Indiana, 
where  he  and  defendant  resided  and  then  were,  purchased 
from  defendant,  for  the  sum  of  twenty-five  dollars,  one- 
tenth  part  of  said  interest  of  defendant  in  said  ticket, 
which  is  the  same 'transaction  set  forth  in  plaintiff  *8  com- 
plaint, and  no  other  or  different. 

"  Said  defendant  further  says,  that  he  did  not  receive  any 
part  of  the  sum  of  money  so  drawn  as  aforesaid  by  said  lot- 
tery ticket  until,  to  wit,  on  the  10th  day  of  December,  1872, 
but  the  same  remained  until  said  last  mentioned  day  in  the 
hands  of  said  Public  Library  Association,  the  same  as  be- 
fore said  drawing  had  taken  place.  Wherefore  defend- 
:ant  says,  that  said  contract  sought  by  the  plaintiff  to  be 
enforced  in  this  action  is  illegal  and  void,  and  plaintiff 
ought  not  to  recover." 

A  demurrer  to  each  paragraph  of  the  answer  was 
overruled,  and  there  was  a  reply  in  general  denial. 

A  trial  by  a  jury  resulted  in  a  verdict  for  the  plaintiff, 
and,  over  a  motion  for  a  new  trial,  there  was  judgment 
on  the  verdict. 
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The  first  error  assigned  is  upon  the  overruling  of  the- 
demurrer  to  the  complaint. 

The  appellant  contends,  that  the  facts  stated  in  the  com* 
plaint  show,  that  the  alleged  sale  by  him  to  the  appellee 
of  an  interest  in  the  money  drawn  on  his  lottery  ticket 
was  in  violation  of  the  spirit,  if  not  the  letter,  of  the  act 
prohibiting  the  sale  of  lottery  tickets,  and  was,  in  conse- 
quence, illegal  and  void. 

That  act  reads  as  follows : 

"  If  any  person  shall  sell  a  lottery  ticket  or  tickets,  or 
share  in  any  lottery  scheme  or  gift  enterprise,  or  act  as- 
agent  for  any  lottery  scheme  or  gift  enterprise,  or  aid  or 
abet  any  person  or  persons  to  engage  in  the  same,  or  shall 
transmit  money  by  mail  or  express,  or  otherwise  transmit 
the  same  to  any  lottery  scheme  or  gift  enterprise  for  the^ 
division  of  property,  to  be  determined  by  chance,  or  shall 
make  or  draw  any  lottery  scheme  or  gift  enterprise  for  a 
division  of  property  not  authorized  by  law,  such  person, 
on  conviction,  shall  be  fined  in  any  sum  not  exceeding 
five  hundred  dollars,"  (2  R.  S.  1876,  p.  470,  sec.  32,)  and. 
is  evidently  intended  to  enforce  that  provision  of  our 
Constitution  (section  8,  article  15)  which  declares,  that 
"  No  lottery  shall  be  authorized ;  nor  shall  the  sale  of  lot- 
tery tickets  be  allowed." 

It  is  well  settled  in  this  State  that  every  scheme  for  the 
division  or  disposition  of  property  or  money  by  chance,, 
or  any  game  of  hazard,  is  prohibited  by  law,  and  that 
every  contract  or  agreement  in  aid  of  such  a  scheme  is 
void  as  against  public  policy.  Swain  v.  Busselly  10  Ind. 
438;  Biggs  v.  Adams,  12  Ind.  199 ;  Higgins  v.  Miner y  13 
Ind.  346 ;  Thatcher  v.  Morris,  11  N.  Y.  437. 

If,  therefore,  the  complaint  was  obnoxious  to  the  ob- 
jection urged  against  it  by  the  appellant,  the  demurrer  to 
it  ousrht  to  have  been  sustained. 

But  what  are  the  substantial  averments  of  the  com- 
plaint, in  regard  to  the  alleged  sale  of  the  appellant's  in- 
terest in  the  money  in  dispute?     Simply  that  the  appel- 
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lant,  in  company  with  others,  purchased  a  ticket  in  a  lot- 
tery scheme,  and  drew  on  his  interest  in  such  ticket  the 
sum  of  seven  thousand  five  hundred  dollars  in  nionoy, 
m\d  that,  on  a  certain  day  in  December,  1872,  after  the 
drawing  of  said  sum  of  money,  he,  the  appellatit,  for  a 
valuable  consideration  then  [)aid  to  him,  scMd,  nssigned 
and  transferred  to  the  appellee  one-tenth  part  of  said 
sum  of  seven  thousand  five  hundred  dollars,  and  under- 
took and  agreed  that  said  tenth  part  thereof,  t  >  wit,  the 
«um  of  seven  hundred  and  fifty  dollars,  shoul  1  be  paid 
over  to  the  appellee  if  the  same  should  be  collected  from 
the  Library  Association  which  promoted  sudi  lottery 
scheme  ;  also,  that  the  Library  .Association  di<l  pay  over 
the  money,  but  the  appellant  refused  to  perform  his  under- 
taking and  agreement. 

It  appears  to  us  clear,  from  these  averments,  that,  so  far 
as  the  appellant  was  concerned,  all  the  elements  of 
chance  which  constitute  the  essence  of  a  lotterv  had  been 
eliminated  from  the  scheme,  and  that  the  monev  drawn 
had  become  a  prize  merely,  subject  to  the  appellant's  or- 
der, before  the  appellee  purchased  an  interest  in  the 
money. 

The  possession,  control  or  ownership  of  the  ticket 
seems  not  to  have  entered  into  the  negotiation  at  all,  nor 
<ioes  it  appear,  even  inferentially,  that  the  aj»pellcc  had 
any  connection  with  the  purchase  or  sale  of  the  ticket  in 
the  first  instance,  or  with  any  of  the  chances  which  en- 
tered into  the  drawing  upon  it. 

In  Thornburg  v.  Harris^  3  Cold.  157,  citing  Story 
on  Conflict  of  Laws,  sees.  248,  249,  it  is  said : 

"  The  principle  of  illegal  contracts  is,  after  the  illegal 
act  is  done,  if  the  new  contract  is  wholly  unconnected 
with  the  illegal  act,  and  is  founded  on  a  new  considera- 
tion, and  is  not  a  part  of  the  original  scheme,  although  it 
may  be  known  to  the  party  with  whom  the  contnict  is 
made,  it  will  make  no  difference  that  such  new  and  inde- 
3>endent  contracts  are  made  with  the  person  who  is  the  con- 
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tractor  or  conductor  of  the  original  illegal  act,  if  it  is 
wholly  disconnected  therefrom;  for  a  new  contract, 
founded  on  a  new  consideration,  although  in  relation  to 
property,  in  respect  to  which  there  has  been  prior  unlaw- 
ful transactions  between  the  parties,  is  not,  in  itself,  un- 
lawful." 

In  Story  Sales,  sec.  506,  it  is  also  said; 

"  The  test,  whether  a  demand  c(»nnected  with  an  illegal 
transaction  is  capable  of  being  enforced  at  law,  is  to  be 
found  in  the  question,  whether  the  contract,  on  w^hich  the 
claim  is  founded,  can  be  wholly  disconnected  from  the 
illegal  transaction,  or  whether  it  was  in  furtherance 
thereof." 

In  Story  Contracts,  sec.  760,  it  is  further  said : 

*'  So,  also,  if  an  act  in  violation  of  either  statute  or 
•common  law  be  already  committed,  and  a  subsequent 
agreement  entered  into,  which,  though  founded  thereupon, 
constituted  no  part  of  the  original  inducement  or  con- 
sideration of  the  illegal  act,  such  an  agreement  is  valid. 
If,  therefore,  goods,  which  have  been  snmggled,  be  sold 
to  a  third  person,  he  knowing  the  fact,  yet,  unless  the 
«ale  be  in  pursuance  of  an  original  agreement,  entered 
into  before  the  smuggling,  and  forming  an  inducement 
thereto,  the  vendee  will  be  liable  for  the  price." 

These  authorities  go  strongly  to  sustain  the  sufficiency 
of  the  complaint,  and,  regarding  them  as  applicable  in 
principle  to  the  case  at  bar,  we  are  of  the  opinion  that 
th^  demurrer  was  properly  overruled. 

Error  is  also  assigned  upon  the  overruling  of  the  ap- 
pellant's motion  for  a  new  trial. 

All  the  other  errors  assigned  only  constituted  causes 
for  a  new  trial,  and  as  sucli  we  are  only  required  to  con- 
sider them.  Shore  v.  Taylor^  46  Ind.  845 ;  Reinhart  v. 
The  State,  45  Ind.  147;  Leffler  v.  Rice,  44  Ind.  103;  Ram- 
sey v.  Randally  43  Ind.  549 ;  Crowfoot  v.  Zink,  30  Ind.  446 ; 
Buskirk  Prac.  126. 

After  the  issues  were  joined,  and  when  the  cause  was 
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called  for  trial,  the  appellant  moved  the  court  for  leave 
to  open  and  close  the  case,  but  that  motion  was  overruled^ 
to  which  an  exception  was  reserved. 

Neither  paragraph  of  the  answer  either  expressly  ad- 
mitted or  denied  any  of  the  material  allegations  in  the- 
Complaint.  Nor  did  both  of  them  confess  and  avoid  such 
material  allegations.  Both  paragraphs,  however,  did  set 
up  matters  inconsistent  with  material  portions  of  the 
complaint,  which  operated  as  an  argumentative  denial  of 
the  complaint  to  that  extent.  Under  the  issues,  as  thuep 
presented,  we  think  the  court  did  not  err  in  refusing  to 
permit  the  appellant  to  open  and  close  the  case  on  the 
trial.  The  B.  ^  0.  R.  R.  Co.  v.  McWhinney,  36  Ind.  486; 
Fetters  v.  The  Muncie  National  Bank^  34  Ind.  251. 

On  the  trial,  the  appellee,  to  prove  that  the  Public  Li- 
brary of  Kentucky  was  a  duly  incorporated  institution,, 
as  alleged  in  the  complaint,  offered  in  evidence  a  bound 
volume  entitled  "  Acts  of  the  General  Assembly  of  the 
Commonwealth  of  Kentucky,  passed  at  the  adjourned 
session,  (January,  1871,)  of  the  General  Assembly,  which 
was  begun  and  held  in  the  city  of  Frankfort,  on  Monday,, 
the  6th  day  of  December,  1869,  Published  by  authority ,"^ 
which  contained  what  purported  to  be  an  act  incorpo- 
rating such  Public  Library. 

The  appellant  objected  to  the  introduction  of  this  book^ 
because  it  did  not  sufficiently  appear  that  it  was  published 
by  the  authority  of  the  State  of  Kentucky. 

The  objection,  however,  was  overruled,  and  the  book 
admitted  in  evidence. 

We  can  not  hold,  that  the  evidence  was  material  under 
the  issues  in  the  cause,  but  we  are  of  the  opinion,  that,  at 
all  events,  its  admission  was  not  erroneous,  as  the  fair  and 
reasonable  inference  from  the  title  page  was  that  the  vol- 
ume purported  to  be,  and  was,  published  by  the  authority 
of  the  State  of  Kentucky.  Cutler  v.  Wright,  22  N.  Y.  472 ; 
Crake  v.  Crake,  18  Ind.  156;  Comparet  v.  Jemegan^  5 
Blackf.  875 ;  2  R.  S.  1876,  p.  148,  sec.  278. 
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On  the  trial,  the  appellant  prayed  the  court  to  give  the 
following  instructions  to  the  jury: 

'"Ist.  If  you  believe  from  the  evidence,  that  the  de- 
fendant was  the  holder  of  an  interest  in  a  lottery  ticket 
in  any  lottery  scheme,  or  scheme  for  the  division  of  prop- 
erty, or  drawing  or  division  of  money  to  be  determined 
by  chance,  and  that  plaintift'  contracted  with  defendant 
in  the  State  of  Indiana,  that  defendant  should  and  did 
sell  to  plaintiff  a  portion  of  his  interest  in  such  lottery 
ticket,  such  a  contract  would  be  illegal  and  void;  and,  if 
you  find  that  this  action  is  based  upon  such  a  contract, 
you  should  find  for  the  defendant. 

"2d.  If  you  believe  from  the  evidence, that  the  de- 
fendant was  the  holder  or  owner  of  an  interest  in  a  lot- 
tery ticket  in  any  lottery  scheme,  or  scheme  for  drawing 
or  division  of  money  or  property  to  be  determined  by 
chance,  and  that  defendant  contracted  with  plaintiff, 
within  the  State  of  Indiana,  to  sell  to  him,  and  plaintiff 
contracted  to  purchase,  a  portion  of  defendant's  interest 
in  such  lottery  ticket,  and  that  at  the  time  of  such  con- 
tract the  drawing  of  such  lottery  or  scheme  had  actually 
taken  place,  but  the  money  or  property  drawn  by  such 
ticket  had  not  been  actually  paid  over  to  the  holder 
thereof  or  his  agent,  such  contract  for  the  purchase  of 
such  ticket,  or  of  an  interest  therein,  would  still  be  ille- 
gal and  void,  and  you  should  find  for  the  defendant. 

"  8d.  It  makes  no  difterence  as  to  the  legality  of  the 
contract  for  the  purchase  and  sale  of  a  lottery  ticket,  that 
the  ticket  was  issued  by  a  company  or  body  of  persons 
outside  of  the  State  of  Indiana,  who  were  authorized  by 
the  law  of  the  State  in  which  it  was  issued  to  issue  such 
ticket,  if  the  issuing  and  sale  thereof  were  not  authorized 
by  the  laws  of  the  State  of  Indiana  at  the  time  the  con- 
tract for  the  sale  of  an  interest  therein  took  place  within 
said  State  of  Indiana,  if  you  shall  find  from  the  evidence 
that  such  contract  did  take  place  within  said  State,  as 
Vol.  LXI.— 4 
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neither  the  laws  of  Kentucky  nor  any  other  State,  upon  a 
subject  of  this  character,  can  have  any  force  within  the 
territorial  limits  of  the  State  of  Indiana,  where  such  con- 
tracts are  prohibited. 

"  4th.  The  law  will  not  give  its  aid  to  either  party  to 
an  illegal  contract,  but  will  leave  them  in  the  condition  in 
which  it  finds  them.  It  will  not  enforce  the  contract  if  it 
be  executory,  and  when  the  parties  have  carried  out  their 
unlawful  purpose,  and  the  illegal  act  has  been  fully  ac- 
complished, neither  party  can  have  any  remedy  against 
•the  other,  to  be  restored  to  his  former  condition;  and 
hence,  if  you  find  from  the  evidence  that  the  contract 
upon  which  this  action  is  founded  was  in  regard  to  a  mat- 
ter or  transaction  prohibited  by  law,  not  only  is  the  plain- 
tiflE"  not  entitled  to  enforce  such  contract  to  the  extent  of 
receiving  the  money  drawn  by  the  ticket  which  he  con- 
tracted with  the  defendant  to  receive,  but  he  can  not  even 
receive  back  the  money  which  he  paid  therefor. 

"  5th.  The  sale  of  any  lottery  ticket,  or  share  in  any 
lottery  scheme  or  gift  enterprise  for  the  division  of 
property  to  be  determined  by  chance,  in  the  State  of  In- 
diana, is  prohibited  both  by  the  constitution  and  laws  of 
the  State  of  Indiana,  and  any  contract  for  the  sale  of  any 
such  ticket  or  share,  or  of  any  portion  thereof  or  interest 
therein,  is  absolutely  void,  and  no  action  can  be  main- 
tained in  the  courts  of  this  State  to  enforce  such  contract." 

The  court  refused  to  give  each  and  all  of  these  instruc- 
tions, but,  of  its  own  motion,  gave  the  following : 

"  3.  It  is  made  illegal  by  statute  law,  for  any  person  within 
the  State  of  Indiana,  '  to  sell  a  lottery  ticket,  or  tickets, 
or  share  in  any  lottery  scheme  or  gift  enterprise ; '  and  any 
contract,  therefore,  of  the  sale  or  purchase  of  any  lottery 
ticket,  or  any  part  or  interest  in  any  lottery  ticket,  if 
made  within  this  State,  would  be  void,  and  could  not  be 
enforced  in  the  courts  of  this  State. 

**  4.  If  then  you  find  from  the  evidence  in  this  case, 
that  the  defendant  was  the  holder  of  an  interest  in  a  lot- 
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tery  ticket  in  any  lottery  scheme,  or  scheme  for  the  dis- 
tribution of  property,  and  that  the  contract  made  by  and 
'between  the  plaintift'  and  the  defendant  was  for  an  inter- 
est in  said  ticket ;  that  is,  that  the  plaintiff  purchased  of 
the  defendant  a  share,  the  one- tenth  or  otherwise,  in  a 
lottery  ticket,  then  you  must  find  for  the  defendant,  for, 
no  matter  how  much  the  plaintiff  may  have  paid  for  the 
ticket,  or  any  share  in  it,  or  how  much  in  earnest  the  par- 
ties may  have  been  in  the  making  of  the  contract,  yet,  it 
heing  unlawful  for  the  defendant  to  sell  his  ticket,  or  any 
interest  therein,  such  contract  would  be  void,  and  no 
right  can  arise  against  a  party  who  fails  to  keep  his 
promise  in  relation  thereto.  If,  therefore,  you  are  satis- 
fied that  the  subject-matter  of  the  contract  was  an  inter- 
est in  a  lottery  ticket,  you  must  find  for  the  defendant. 

"But  the  plaintiff  avers  and  claims,  that  the  defendant 
"was  the  owner  of  an  interest  in  a  certain  lottery  ticket, 
•and  that,  after  the  drawing  had  come  off,  and  after  the 
ticket  had  drawn  a  prize,  the  plaintiff  purchased  of  the 
defendant  the  one-tenth  of  the  defendant's  interest  in 
«aid  prize.  Now,  while  it  is  unlawful  to  sell  a  lottery 
ticket,  and  while  a  contract  for  the  sale  or  purchase  of 
lottery  tickets  can  not  be  upheld,  yet  a  prize,  when  drawn 
by  a  ticket,  may  be,  and  is,  a  legitimate  article  of  trade ; 
and  therefore,  if  you  find  that  the  subject-matter  of  the 
•contract  made  between  the  parties  was  an  interest  in  the 
prize  drawn,  you  will  find  for  the  plaintift*,  unless  it  fur- 
ther appears  by  a  preponderance  of  evidence  that  the 
<lefendant  entered  into  the  contract  in  ignorance  of  facts 
which  were  known  to  the  plaintiff,  and  which  he  (plain- 
tiff) was  under  a  legal  obligation  to  disclose  to  the  de- 
fendant, and  which  defendant  had  not  equal  means  of 
knowing,  and  that  the  facts  so  concealed  were  so  mate- 
rial that,  if  known  to  the  defendant,  he  would  not  have 
•entered  into  the  contract." 

It  is  not  necessary  that  we  shall  consider  in  detail  the  le- 
^al  propositions  involved  in  each  of  the  foregoing  instruc- 
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tions  prayed  for  by  the  appellant  further  than  we  have 
already  done  while  passing  upon  the  sufficiency  of  the 
complaint. 

It  is  sufficient  to  say,  that  we  regard  instructions  Nos.  «i 
and  4,  given  by  the  court  of  its  own  motion,  as  contain- 
ing a  fair  synopsis  of  all  of  those  instructions  which  were 
applicable  to  the  issues  in  the  cause.  We  can  not,  there- 
fore see  that  the  appellant  was  injured  in  any  respect  by 
the  refusal  of  the  court  to  give  the  instructions  asked  for 
by  him. 

The  appellant  complains,  that  instruction  No.  5,  above 
set  out,  as  given  by  the  court  of  its  own  motion,  was  er- 
roneous, because  it  recognizes  a  prize,  after  it  has  been 
drawn  in  a  lottery,  as  a  legitimate  subject  of  trade. 

He  also  complains  of  instruction  No.  6,  also  given  by 
the  court  of  its  own  motion,  for  the  same  reason.  As^ 
but  a  single  point  is  raised  on  this  last  named  instruc- 
tion we  do  not  deem  it  necessary  to  set  it  out  at  length 
here. 

As  our  rulings  on  the  complaint  also  sustain  the  doctrine 
of  instructions  Nos.  5  and  6,  on  the  point  complained  of,  it 
necessarily  follows  that  we  can  not  hold  them  erroneous 
for  the  reasons  assigned  by  the  appellant. 

We  see  no  sufficient  reason  for  reversing  the  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  ap-^ 
pellant. 

Opinion  filed  at  November  term,  1877. 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 


Armstrong  et  al.  v.  Harshman. 

Promissory  Note, — Blanks. — Ptindpal  and  Swrtty, — Drmdpal  and  Agent. — 
Where  a  surety  on  a  promissory  note  left  blank  as  to  the  payee  entrusts 
the  same,  in  that  condition,  to  the  principal,  he  thereby  authorizes  the 
latter  to  insert  the  name  of  whatever  payee  he  chooses. 

Same,— Endorser  of  Note  Blank  eu  to  Biyee, — Ooniribution, — Where  a  third  per- 
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Bon  endon^ea  such  note  by  writing  his  name  on  the  back,  and  the  principal, 
in  negotiating  the  note,  inserts  the  name  of  such  endorser  as  payee,  the 
liability  of  the  latter  is  simply  that  of  an  endorser,  and  not  that  of  a  c*- 
surety,  and  on  payment  of  the  note  by  the  surety  he  can  not  compel  such 
endorser  to  contribute. 

Prom  the  Clinton  Circuit  Court. 

J.  N.  Sims,  L.  McClarg  and  •/.  V.  Kent,  for  appellants. 
a.  P.  Davidson  and  J,  C,  Davidson,  for  appellee. 

WoRDEN,  J. — The  following  note  and  endorsement  were 
executed,  viz. : 

"$1,000.  Lafayette,  Ind.,  Sept.  6th,  1859. 

"  Sixty  days  aft^r  date,  we  promise  to  pay  to  the  order 

of  I.  D.  Armstrong,  Jackson  Douglass,  P.  C.  Somerville, 

one  thousand  dollars,  at  Phenix  Bank,  New  York  City, 

without  relief  from  valuation  or  appraisement  laws,  for 

value  received.  (Signed,)  John  W.  Blake, 

"  Ends  Harshman." 
Endorsed : 

•**  Pay  the  Bank  of  the  State  of  Indiana,  or  order. 

(Signed,)  "  I.  D.  Armstrong, 

"  Jackson  Douglass, 
"  P.  C.  Somerville." 

The  Bank  of  the  State  sued  the  makers  and  endorsers 
of  the  note,  in  the  Tippecanoe  Circuit  Court,  upon  the 
note,  alleging  in  the  complaint  in  that  action,  among 
other  things,  that  the  endorsers,  Armstrong,  Douglass  and 
Somerville,  endorsed  the  note  as  sureties  for  Blake  and 
Ilarshman,  and  to  enable  them  to  obtain  credit  thereon 
with  the  plaintiff:*  in  that  action,  and  that  the  note  was 
duly  protested  for  non-payment  at  its  maturity,  of  which 
said  endorsers  had  notice. 

There  was  judgment  by  default  in  that  action  against 
all  the  defendants  therein ;  and  Harshman,  having  paid 
the  judgment,  brought  this  action  against  Armstrong, 
Douglass  and  Somerville,  for  contribution,  on  the  theory 
that  the  defendants  were  co-sureties  with  himself  for 
Blake. 
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A  demurrer  was  originally  sustained  to  the  complaint^ 
but,  on  appeal  to  this  court,  it  was  held  good.  See  Harsh- 
man  v.  Armstrong^  43  lud.  126. 

Issues  were  formed,  and  the  cause  was  tried  by  a  jury,, 
who  found  for  the  plaintiff,  and  judgment  was  rendered 
on  the  verdict,  over  a  motion  interposed  by  the  defend- 
ants for  a  new  trial. 

The  material  facts  in  reference  to  the  execution  and  en- 
dorsement  of  the  note  appear  to  have  been  as  follows : 

Blake  was  desirous  of  procuring  money,  and,  to  enable* 
him  to  do  so,  he  prepared,  or  caused  to  be  prepared,  the 
note  above  set  out,  but  it  was  blank  as  to  payees,  and  m 
some  other  respects  not  material  to  be  stated.  He  signed 
the  note,  and  procured  Harshman  to  sign  it  in  this  condi- 
tion. He  also  procured  the  defendants,  Armstrongs 
Douglass  and  Somerville,  to  place  their  names  on  the 
back  of  the  note  while  it  was  thus  blank  as  to  payees* 
He  took  the  note  in  this  condition  to  the  bank,  where  he 
procured  the  blanks  to  be  filled  up,  inserting  the  names- 
of  the  defendants  herein  as  payees;  and  the  blank  en- 
dorsement was  filled  up,  transferring  the  note  to  the 
bank.  The  bank  discounted  the  note,  Blake  receiving 
the  proceeds. 

It  is  plain,  on  the  face  of  the  note  and  endorsement^ 
that  the  defendants  were  endorsers,  and  nothing  more* 
They  were  not  makers  of  the  note,  and,  therefore,  could 
not  be  co-sureties  with  the  plaintiff  for  Blake.  If  the 
note  had  been  payable  to  some  other  payee,  named  there- 
in at  the  time  it  was  endorsed  by  the  defendants,  whereby 
the  defendants'  contract  might  have  been  a  contract  be- 
tween themselves  and  the  payee  named,  it  would  have 
been  open  to  parol  proof  to  show  that  they  intended,  by 
placing  their  names  on  th)  back  of  the  note,  to  assume 
the  responsibilities  of  makers  thereof.  Vore  v.  Hxirst^  IS 
Ind.  551.  And  perhaps  this  would  also  have  been  the 
case  if  some  other  payee  had  been  named  in  the  note^ 
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when  the  blank  was  filled  up  by  inserting  the  name  of  the 
payee;  but  this  point  need  not  be,  and  is  not,  decided. 

We  have  seen,  that  when  Harshman  signed  the  note,  and 
the  defendants  endorsed  it,  there  was  no  payee  named 
therein. 

When  Ilarshman  had  signed  the  note  in  blank,  and  had 
left  it  with  Blake  to  be  used  by  him,  Blake  became  au- 
thorized to  fill  up  the  blank  with  the  name  of  any  payee 
he  might  choose ;  at  least  he  became  authorized  to  fill  up 
the  blank  with  the  names  of  the  persons  who  had  thus 
placed  their  names  on  the  back  of  the  note.  Holland  v. 
JSafch^  11  Ind.  497 ;  Schnewind  v.  Hacket,  54  Ind.  248 ; 
Emmons  v.  Meeker^  55  Ind.  321 ;  Emmons  v.  Carjyentery  55 
Ind.  329. 

As  the  plaintifi*  left  the  note  with  Blake  to  be  used  by 
him,  with  implied  authority  to  fill  up  the  blanks,  the  lat- 
ter must  be  regarded  as  the  agent  of  the  former  for  the 
purpose  of  filling  the  blanks;  and  the  plaintift'  is  bound 
by  the  character  of  the  note  as  thus  filled  up,  as  eifect- 
ually  as  he  would  have  been  had  the  names  of  the  payees 
been  inserted  at  the  time  he  signed  it. 

The  case  stands,  then,  in  its  legal  aspects,  as  if  the 
names  of  the  payees  had  been  inserted  at  the  time  the 
note  was  signed  by  the  plaintiff.  The  defendants,  being 
the  payees  and  having  placed  their  names  upon  the  back 
of  the  note,  must  be  regarded  as  endorsers,  and  nothing 
else.  In  our  opinion,  parol  evidence  can  not  be  given  to 
show,  that,  by  thus  placing  their  names  upon  the  note, 
they  intended  to  contract  a  different  liability  from  that 
which  the  law  attaches  to  the  contract  as  made  by  them. 
And,  as  they  were  not  makers  of  the  note,  and  as  the  le- 
gal effect  of  their  contract  can  not  be  varied  by  parol, 
there  is  no  ground  on  which  they  can  be  held  liable  to 
the  plaintiff  for  contribution,  in  the  absence  of  an  express 
contract  between  the  plaintiff'  and  defendants  that  they 
should  be  thus  liable,  or  that,  as  between  them,  the  latter 
should  be  regarded  as  co-makers  of  the  note.     McDonald 
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V.  Magruder,  8  Pet.  470.  No  evidence  of  such  contract 
was  given  in  the  cause.  Indeed,  the  case  was  tried  on  the 
theory  that  such  contract  was  unnecessary. 

In  conclusion,  we  may  say  that  the  judgment  in  the 
case  of  the  bank  against  the  parties,  on  the  note,  did  not 
settle  the  rights  and  obligations  of  the  defendants  in  that 
action,  as  between  themselves.  Harvey  v.  Osbom^  55  Ind. 
'535. 

The  judgment  below  must  be  reversed,  on  the  ground 
that,  on  the  facts  shown,  the  plaintiff  was  not  entitled  to 
recover. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 


Opinion  filed  at  November  term,  1877. 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 


Etzlbr  et  ux.  V.  Evans. 

Mortgage. — Bdtase  cf  Ih'oeured  by  Fraud, — Constructive  Notice, — When  a 
mortgagee  has  duly  entered  satisfaction  of  his  mortgage  of  record,  even 
though  induced  so  to  do  by  fraudulent  and  false  representations  of  the 
mortgagor,  such  record  ceased  to  be  constructive  notice  of  the  existence 
of  such  mortgage. 

Saiie. — Actual  Notice. —  Written  Acknowledgment  thai  Releaae  is  Void, — Snh- 
aequenl  Purchaser, — Sheriff's  Sale. — A  written  notice  by  the  mortgagor  in 
such  case,  afterward  attached  by  him  to  the  record  of  such  satisfied  mort- 
gage, reciting  that  the  consideration  for  such  release  has  failed,  and  that 
therefore  the  mortgage  is  still  in  force,  is  constructive  notice  to  no  one ; 
and  a  subsequent  purchaser  of  the  mortgaged  property,  without  actual 
notice  of  the  non-payment  of  the  mortgage,  takes  the  same  free  therefrom, 
even  though  he  claim  by  virtue  of  a  title  based  on  a  sheriff's  sale  made 
subsequent  to  the  entry 'of  satisfaction. 

Same. — Purchaser  WUh^  F)rom  Purchaser  Without,  Notice.— VHiere,  subse- 
quent to  such  entry  of  satisfaction,  one  having  no  actual  notice  of  such 
non-payment,  purchases  the  mortgaged  property  at  sheriff's  sale,  an  as- 
signee of  his  certificate  of  sale  takes  the  property  free  of  such  mortgage, 
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though  at  the  time  of  taking  8uch  assignment  an  action,  to  which  he  was 
a  party  defendant  with  tlie  mortgagor,  was  pending  to  foreclose  the  mort- 
gage, and  had  actual  notice  of  its  non-payment. 

From  the  Hamilton  Circuit  Court. 

Z).  Moss  and  F.  M.  TVissal,  for  appellants. 

J.  W.  Evans  and  R.  JR.  Stephenson^  for  appellee. 

NiBLACK,  J. — This  proceeding  was  commenced  as  an 
action,  by  Rebecca  A.  Etzler  and  John  W.  Etzler,  her 
luisband,  to  foreclose  a  mortgage  against  John  P.  Mc- 
Clellan  and  Jane  W.  McClellan,  his  wife. 

The  complaint  represented,  in  substance,  that,  on  the 
25th  day  of  December,  1869,  the  said  McClellan  and  wife 
executed  a  mortgage  on  certain  real  estate  in  Hamilton 
county,  to  the  said  Rebecca  A.  Etzler,  to  secure  the  pay- 
ment of  two  promissory  notes,  one  for  eight  hundred  dol- 
lars, and  the  other  for  three  hundred  and  fifty  dollars ;  4;hat 
said  mortgage  was  recorded  in  the  recorder's  ofilce  of 
Hamilton  county,  on  the  8d  day  of  January,  1870;  that, 
after  the  recording  of  said  mortgage,  to  wit,  on  the  14th 
<lay  of  July,  1870,  the  said  Rebecca  A.  Etzler  entered  an 
acknowledgment  of  satisfaction  on  the  margin  of  the 
record  of  said  mortgage  in  the  recorder's  oflice,  as  follows : 

"  The  debt  secured  by  this  mortgage  being  fully  paid 
and  satisfied,  I  hereby  release  and  forever  discharge  the 
same  from  record,  this  14th  day  of  July,  1870. 

'*  Rebecca  A.  Etzler. 

«  Attest,  M.  W.  EssiNGTON,  R.  H.  C." 

That  the  said  Rebecca  A.  Etzler,  at  the  time  a  married 
woman,  was  induced  to  enter  satisfaction,  as  aforesaid,  of 
said  mortgage,  by  the  said  John  P.  McClellan,  who  was 
then  her  stepfather,  and  a  person  in  whom  she  had  at  the 
time  implicit  confidence,  he  falsely  and  fraudulently 
representing  to  her  that  he  had  entered  into  an  agree- 
ment with  one  Jesse  F.  Jackson  to  exchange  the  lands 
mentioned  in  the  mortgage  for  other  valuable  real  estate, 
which  other  real  estate  was  to  be  conveyed  to  him  imme- 
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diately  upon  the  entry  of  satisfaction  of  said  mortgage^ 
and  upon  which  he,  the  said  McClellan,  would  execute  a 
mortgage  to  her  to  secure  his  indebtedness  to  her,  in  place 
of  the  mortgage  which  he  wished  her  to  enter  satisfied  aa 
aforesaid;  that  it  was  necessary  for  her  to  enter  such 
satisfaction,  in  order  to  enable  him  to  make  such  ex- 
change, and  that  he  would  execute  the  new  mortgage^ 
without  any  expense  to  her;  that  the  said  Rebecca  A» 
Etzler,  relying  on  said  representations  of  the  said  John  F» 
McClellan,  and  believing  them  to  be  true,  and  for  no- 
other  consideration  whatever,  did  enter  satisfaction  on 
the  record  of  the  mortgage  to  her,  herein  sued  on,  as 
above  set  forth  ;  that,  soon  after  the  entry  of  satisfaction 
as  aforesaid,  the  said  Rebecca  A.  Etzler  ascertained  that 
the  said  representations  of  the  said  John  F.  McClellan 
were  false  and  fraudulent,  and  a  mere  trick  and  device  to 
free  the  mortgaged  land  from  the  incumbrance  of  the^ 
mortgage,  and  that  he  had  not  consummated,  and  did  not 
expect  to  consummate,  any  agreement  for  the  exchange  of 
said  land  for  other  real  estate,  and  had  no  power  or  abil- 
ity to  execute  to  her  a  mortgage  on  other  real  estate  to- 
secure  his  debt  to  her ;  that  thereupon  she  demanded  of 
him  that  the  entry  of  satisfaction  aforesaid  should  be^ 
stricken  from  the  record  of  said  mortgage,  but  that  the 
recorder  of  the  county  would  not  permit  that  to  be  done,. 
whereupon  the  said  John  F.  McClellan  attached  to  the^ 
record  of  said  mortgage  the  following  notice  : 

"  The  consideration  for  which  this  satisfaction  was  en- 
tered on  this  mortgage  has  wholly  failed,  and  the  same- 
remains  in  full  force  and  binding  as  fully  as  if  there  had 
been  no  acknowledgment  of  payment  of  the  same. 

"July  3l8t,  1870. 

"John  F.  McClellan." 

Which  said  notice  has  remained  so  attached  to  said 
mortgage  record  ever  since  the  day  on  which  it  was  at- 
tached to  the  same,  as  aforesaid. 

The  complaint  further  represented  that  certain  mistakes- 


MAY  TERM,  1878.  59 


Etzler  el  tac,  v.  Evans. 


were  made  iii  the  execution  both  of  the  notes  and  the 
mortgage,  concluding  with  the  prayer  that  the  said  entry 
of  satisfaction  be  declared  null  and  void ;  that  the  alleged 
mistakes  be  corrected;  that  the  plaintiff  have  judgment 
on  the  notes,  with  a  foreclosure  of  the  mortgage,  and  all 
other  proper  relief. 

McClellan  and  wife  made  default. 

Afterward  James  L.  Evans,  the  appellee,  was,  on  his 
own  motion,  admitted  a  defendant  to  the  action. 

The  appellee  then  answered  in  five  paragraphs. 

The  first  and  second  paragraphs  each  set  up  facts 
which  were  averred  to  amount  to  a  payment  and  satisfac- 
tion  of  the  mortgage,  as  against  the  appellee. 

The  third  was  a  general  denial. 

The  fourth  averred  the  appellee  to  be  the  owner  in  fee- 
simple  of  the  land  described  in  the  mortgage,  setting  out 
the  manner  in  which  he  became  the  owner  of  it. 

The  fifth  averred,  that  the  appellee  was  a  purchaser,  in 
good  faith  and  for  a  valuable  consideration,  of  the  mort- 
gaged lands,  and  without  notice,  alleging  the  circum- 
stances under  which  he  became  such  a  purchaser. 

The  plaintiffs  demurred  to  the  fourth  and  fifth  para- 
graphs of  the  answer,  but  their  demurrer  was  overruled. 

The  plaintiffs  replied  in  general  denial  of  the  first,  sec- 
ond, fourth  and  fifth  paragraphs  of  the  answer. 

Also,  in  two  additional  paragraphs,  setting  up  special 
matter  in  reply  to  the  fourth  and  fifth  paragraphs  of  the 
answer. 

Demurrers  to  the  second  and  third  paragraphs  of  the 
reply  were  also  interposed  and  overruled. 

The  cause  was  submitted  to  a  jury  for  trial,  and  there 
was  a  general  verdict  against  the  defendant  John  F.  Mc- 
Clellan, for  the  amount  due  on  the  notes,  and  in  favor  of 
the  appellee  on  the  issues  joined  between  him  and  the 
plaintiffs. 

This  verdict  was  accompanied  by  answers  to  a  series 
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of  interrogatories  propounded  by  the  plaintiffs  to  the  jury, 
in  substance,  as  follows : 

1st.  Have  not  the  notes  and  mortgage  upon  which 
this  suit  is  founded  been  in  the  possession  of  the  plain- 
tiff' ever  since  the  same  were  executed,  except  since  they 
were  placed  in  the  hands  of  her  attorneys  for  the  purpose 
of  being  sued  on  ?  If  not,  in  whose  possession  have  they 
been  ? 

Answer,    In  Rebecca  A.  Etzler's. 

2d.  Is  it  not  true  that  the  plaintiff*  has  never  been  paid 
4iny  part  of  the  money  evidenced  by  the  notes  mentioned 
in  the  complaint?  And  were  not  said  notes  given  as  evi- 
dence of  unpaid  purchase-money  for  the  lands  mentioned 
in  the  mortgage  ? 

Answer.    Yes. 

3d.  Is  there  not  due  of  principal  and  interest,  on  the 
notes  mentioned  in  the  complaint,  the  sum  of  $1,487.95? 
If  not,  what  amount  ? 

Answer.    The  amount,  $1,478.33. 

4th.  Was  not  the  entry  of  the  satisfaction  on  the 
mortgage  record  placed  there  by  the  plaintiff*  on  the  14th 
day  of  July,  1870? 

Answer,     It  was. 

5th.  Was  not  the  written  notice  attached  to  the  mort- 
gage record  at  the  place  where  the  plaintiff's  mortgage  is 
recorded,  showing  that  the  consideration  for  the  release 
had  failed,  placed  there  before  the  1st  day  of  October, 
1870  ?    If  not,  state  when  the  same  was  placed  there. 

Answer.     It  was, 

6th.  Was  not  the  original  complaint  to  foreclose  the 
plaintiff's  mortgage  tiled  by  her  in  the  court  of  common 
pleas  of  Hamilton  county,  Indiana,  on  the  13th  day  of 
April,  1872? 

Answer.     It  was. 

7th.  Did  not  the  defendant  James  L.  Evans  appear 
to  the  original  complaint  in  this  cause  and  file  an  answer 
on  the  14th  day  of  May,  1872,  and  did  he  not  file  his  an- 
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6wer  to  the  amended  complaint  on  the  20th  day  of  Janu* 
ary,  1873? 

Answer.     He  did. 

8th.  Did  not  the  defendant  James  L.  Evans  purchase^ 
the  sheriff's  certificate  from  Daniel  Stanton  on  the  28th 
day  of  October,  1872,  and  obtain  a  deed  from  the  sheriff" 
of  Hamilton  county  on  the  6th  day  of  January,  1873? 

Answer.    He  did. 

9th.  Was  not  the  judgment  in  favor  of  Daniel  Stan- 
ton,  upon  which  the  lands  mentioned  in  the  complaint 
were  sold,  rendered  on  the  16th  day  of  March,  1871  ? 

Answer.    It  was. 

10th.  "Was  not  the  attachment  of  James  L.  Evans, 
mentioned  in  his  answer,  levied  upon  the  lands  men- 
tioned in  the  complaint,  on  the  17th  day  of  March,  1871  ? 

Answer.     It  was. 

Answers  to  certain  interrogatories  propounded  to  the 
jury  by  the  defendant  Evans  were  also  returned  with  the 
general  verdict,  but  as  no  question  is  made  upon  them,, 
we  need  not  set  them  out  or  further  notice  them  here. 

The  plaintiffs  thereupon  moved  the  court  for  a  judg- 
ment of  foreclosure  against  all  the  defendants,  upon  the 
special  findings  of  the  jury,  as  above  set  out,  notwith- 
standing the  general  verdict  in  favor  of  the  defendant 
Evans,  but  the  court  overruled  the  motion..  The  plain- 
tifife  then  moved  the  court  for  a  new  trial  as  to  the  de- 
fendant Evans,  but  that  motion  was  also  overruled,  after 
which  judgment  was  rendered  against  the  said  John  F.^ 
McClellan,  for  the  amount  found  due  on  the  notes,  and  in 
favor  of  the  said  Evans,  for  costs. 

Approaching  this  case  from  whatever  standpoint  we- 
may,  the  first  and  most  important  question  which  con- 
fronts us  is :  Did  the  statement  in  writing,  which  the  de- 
fendant John  F.  McClellan  attached  to  the  mortgage  rec- 
ord, alleging  that  the  consideration  upon  which  the  entry 
of  satisfaction  of  the  mortgage  had  been  made  had  failed,, 
operate  as  constructive  notice  of  the  matters  contained 
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in  such  statement?  We  are  of  the  opinion  that  it  did 
not.  It  was  not  an  instrument  which  the  law  authorized 
to  be  recorded,  or  in  any  manner  to  be  entered  upon  the 
mortgage  record.  When  an  instrument  is  improperly  re- 
corded, no  one  is  bound  to  take  notice  of  the  record  of 
it.  Reed  v.  Coale,  4  Ind.  283 ;  Racouillat  v.  Sansevain,  32 
Cal.  376,389;  SL  John  v.  Conger,  40  111.  535;  Reed  v. 
Kemp,  16  111.  445 ;  Oatman  v.  Fowler,  43  Vt.  462 ;  Story 
Eq.,  sec.  404. 

It  seems  to  us,  that  this  rule  ought  to  apply  with  even 
greater  force,  if  possible,  to  instruments  which  are  merely 
attached  to  records  without  authority  of  law,  and  not 
really  in  any  sense  recorded. 

We  are  further  of  the  opinion,  that,  upon  the  entry  of 
satisfaction  on  the  mortgage  record,  set  out  in  the  com- 
plaint, the  record  ceased  longer  to  be  constructive  notice 
of  the  existence  of  the  mortgage,  and  that  thereafter  the 
mortgage,  although  still  unpaid,  stood  on  the  same  footing 
as  an  unrecorded  mortgage.  In  order,  therefore,  to  make 
the  mortgage  thereafter  operative  against  any  person 
claiming  title  to  the  mortgaged  lands,  and  not  a  party  to 
the  mortgage,  it  was  necessary  to  show  actual  notice  of 
the  existence  and  non-payment  of  the  mortgage.  There 
is  no  special  finding  of  the  jury,  showing  that  Evans  ever 
had  such  actual  notice.  Nor  was  there  any  thing  in  the 
•evidence  tending  to  show  that  he  knew  of  the  contin- 
ued existence  and  actual  non-payment  of  the  mortgage 
previous  to  his  appearance  to  this  action  below,  which 
was  more  than  a  year  after  he  had  acquired  an  interest 
in  the  mortgaged  lands. 

We  conclude,  therefore,  that  the  court  did  not  err  in 
refusing  to  render  a  judgment  of  foreclosure  against 
Evans,  on  the  special  findings  of  the  jury,  notwithstand- 
ing the  general  verdict ;  also  that  the  court  did  not  err 
in  overruling  the  motion  for  a  new  trial  as  to  Evans,  on 
the  evidence. 

Other  questions  are  presented  by  the  record,  but,  in  our 
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judgment,  they  are  either  immaterial  to  the  merits  of  the 
cause,  or  else  subordinate  to  the  rules  of  law  above  enun- 
ciated, and  hence  we  deem  it  unnecessary  that  we  shall 
consider  them,  or  otherwise  particularly  refer  to  them,  in 
this  opinion. 

We  see  no  error  in  the  record  which  is  available  for  the 
appellants. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

On  petition  for  a  rehearing. 

NiBLACK,  C.  J. — The  appellants  have  filed  a  petition  for 
a  rehearing,  insisting  that,  as  the  appellee  had  not  ac- 
quired full  title  to  the  land  in  suit  under  his  attachment 
proceeding  before  he  became  a  party  to  this  suit,  and 
that,  as  he  did  not  purchase  in  Stanton's  title  until  after 
he  had  so  become  a  party,  we  erred,  in  holding  that  there 
ivas  nothing  in  the  record  showing  that  the  appellee  had 
notice  of  the  continued  existence  and  actual  non-pay- 
ment of  the  mortgage  sued  on,  in  time  to  be  available  to 
the  appellants. 

On  a  further  consideration  of  this  cause,  we  are  in- 
clined to  the  opinion  that  we  did  not  place  the  want  of 
sufficient  notice  to  the  appellee  on  its  true  grounds.  At 
all  events,  that  we  did  not  sufficiently  enlarge  upon  what 
we  desired  to  be  understood  as  deciding. 

It  is  true,  that  the  special  finding  of  the  facts  by  the 
jury  shows  that  the  appellee  did  not  purchase  in  the  title 
of  Stanton  until  several  months  after  he  had  become  a 
defendant  to  this  action,  when  he  must  have  had  full  no- 
tice of  the  matters  set  up  in  the  appellant's  complaint ; 
but  it  is  not  shown,  that,  at  any  time,  Stanton  had  any  no- 
tice of  either  the  existence  or  non-payment  of  the  mort- 
gage in  question.  He  is  made,  therefore,  to  appear  in 
this  proceeding  as  a  purchaser  of  the  land  in  suit  without 
any  such  notice.  The  appellee,  although  with  notice, 
having  purchased  of  Stanton,  who  was  without  notice,  is 
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protected.  2  Sugden  Vendors,  8th  Am.  ed.,  p.  522 ;  Story 
Eq.,  sections  409,  410. 

In  our  estimation,  the  real  point  of  difficulty  with  the. 
appellants  was  their  failure  to  trace  actual  notice  to  Stan- 
ton, and,  in  this  way,  to  reach  the  appellee. 

With  this  explanation,  the  petition  for  a  rehearing  is 
overruled. 

Original  opinion  filed  at  November  term,  1877. 

Opinion  on  petition  for  a  rehearing  filed  at  May  term,  1878. 


DoucH,  Sheriff,  bt  al.  v.  Rahner. 

Exemption  From  Execution.— 2Vu/A  of  Debtor^s  Schedule  can  not  be  DisptUetL 
— An  oflBoer  who,  by  virtue  of  an  execution,  ha.«»  seized  on  property  l)e- 
longing  to  the  execution  debtor,  can  not  question  the  truth  of  a  proper 
schedule,  duly  verified,  presented  to  him  by  the  debtor  in  demanding  that 
such  property  be  exempted  according  to  law. 

Same. — Duly  of  Officer, — Appraisemenl, — On  the  presentation  of  such  schedule 
and  the  selection  by  the  debtor  of  his  appraiser,  it  is  the  duty  of  the  offi- 
cer to  proceed  according  to  law  to  have  the  scheduled  property  appraised,, 
whether  such  schedule  does  or  does  not  include  all  the  property  of  the 
debtor. 

Same. — Demand, — RepUvin, — Where  such  schedule  includes  personal  prop- 
erty so  seized  by  such  officer,  and  the  latter  refuses  to  have  the  same  ap- 
praised for  exemption,  the  debtor  may  demand  of,  and  replevy  from,  the 
officer  personal  property  not  exceeding  in  value  three  hundred  dollars. 

From  the  Lake  Circuit  Court. 

M,  Wood  and  T.  J.  Wood,  for  appellants. 
JE.  C.  Field,  for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plaintift*,  com- 
plained of  the  appellants,  as  defendants,  in  the  court  be- 
low, and  said  that  he  was  the  owner,  and  entitled  to  the 
possession,  of  one  champion  light  mower  and  one  sulky 
hay-rake,  of  the  value  of  one  hundred  dollars,  which  the 
appellants  unlawfully  detained  from  the  appellee,  and  the 
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appellee  prayed  judgment  for  said  property,  and  for  all 
other  proper  relief. 

With  this  complaint  the  appellee  filed  the  proper  affi- 
davit, and  obtained  thereon  an  order  for  the  delivery  to 
him  of  the  property  described  in  his  complaint,  which 
order  was  directed  to  the  coroner  of  Lake  county,  who 
made  return  thereof  that  he  had  served  the  same,  by  tak- 
ing said  property  and  delivering  it  to  the  appellee. 

The  appellants  answered  the  appellee's  complaint  in 
three  paragraphs,  in  substance,  as  follows : 

1.  A  general  denial ; 

2.  That  an  execution  came  into  the  hands  of  the  ap- 
pellant  John  Douch,  from  the  clerk's  office  of  Lake 
county,  Indiana,  issued  on  a  judgment  that  Warder, 
Mitchell  &,  Co.  obtained  against  the  appellee ;  that  said 
judgment  being  in  full  force  and  not  appealed  from  nor 
reversed,  and  being  unpaid,  the  execution  in  said  appel- 
lant's hands  was  issued  thereon ;  that  by  virtue  of  said 
execution  said  appellant,  as  sherifi'  of  said  county,  levied 
upon  the  property  described  in  appellee's  complaint,  and 
held  the  same  by  virtue  of  said  writ,  and  by  no  other 
right,  and  that  he  made  the  said  levy  to  satisfy  the  said 
judgment  of  said  Warder,  Mitchell  &  Co.,  and  copies  of 
said  judgment,  execution  and  levy  were  filed  with  and 
made  part  of  said  paragraph  of  answer ; 

3.  That  the  appellee  was  the  owner  of  forty  acres  of 
land  in  said  Lake  county,  which  he  had  deeded  to  his 
wife  prior  to  this  proceeding,  and  that  said  conveyance 
of  said  land  was  made  to  defraud  the  appellee's  creditors.  ' 

The  appellee  replied  in  two  paragraphs  to  the  second 
paragraph  of  the  answer,  in  substance,  as  follows : 

1.  A  general  denial ; 

2.  He  admitted  that  his  property  was  levied  on  by 
said  execution  as  charged  in  said  answer,  but  the  appel- 
lee said  that  he  was  at  the  date  thereof,  and  ever  since 
had  been,  a  bona  fide  resident  and  householder  of  said 
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Lake  county,  Indiana,  and  never  had  three  handred  dol- 
lars' worth  of  property  and  eft'ects,  either  real  or  personal, 
and  that  he  claimed  said  property,  so  levied  on  by  said 
execution,  as  exempt  by  law,  and  presented  a  schedule 
thereof,  pursuant  to  law,  to  said  sheriff  Douch,  and  desig- 
nated an  appraiser  to  act  in  connection  with  an  appraiser 
to  be  chosen  by  the  appellants,  and  that  said  appellants 
refused  to  choose  an  appraiser,  and  refused  to  release  said 
property  on  said  schedule,  and  were  about  to  sell  said 
property  at  sheriff's  sale,  when  the  appellee  was  obliged 
to  bring  this  action  to  recover  the  possession  of  said 
property. 

The  cause  was  tried  by  the  court,  without  a  jury,  and 
a  finding  made  in  favor  of  the  appellee. 

The  appellants'  motion  for  a  new  trial  was  overruled, 
and  to  this  ruling  they  excepted;  and  judgment  was 
rendered  by  the  court  below  on  its  finding. 

In  this  court  the  only  error  assigned  by  the  appellants 
is  the  decision  of  the  court  below,  in  overruling  their  mo- 
tion for  a  new  trial.  In  this  motion  the  following  causes 
for  such  new  trial  were  assigned : 

1.  The  finding  of  the  court  was  contrary  to  law  and 
evidence ; 

2.  The  finding  of  the  court  was  contrary  to  law; 
and, 

3.  The  court  refused  to  permit  the  appellants  to 
cross-examine  the  appellee  as  to  his  property,  and  as  to 
his  schedule  being  a  true  schedule  of  all  his  property. 

The  evidence  on  the  trial  is  properly  in  the  record. 
This  evidence  clearly  established  the  following  facts: 
That  Benjamin  H.  Warder  and  others  (appellants),  on 
April  28th,  1874,  in  the  court  below,  recovered  a  judg- 
ment against  the  appellee,  for  a  debt  founded  upon  a  con- 
tract; that  on  the  24th  day  of  December,  1874,  an  execu- 
tion was  duly  issued  on  said  judgment  to  the  sheriff  of 
said  Lake  county,  and  came  to  the  hands  of  the  appel- 
lant John  Douch,  as  such  sheriff^  on  the  same  day,  to  be 
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execnted ;  that  afterward,  on  March  20th,  1875,  the  ap- 
pellant Douch,  as  such  sherift*,  by  virtue  of  said  execu- 
tion, levied  on  the  property  described  in  appellee's  com- 
plaint, as  his  property ;  that  the  appellee  was  a  resident 
householder  of  said  Lake  county ;  that  after  such  levy, 
and  before  the  commencement  of  this  action,  the  appel- 
lee made  out  and  delivered  to  the  appellant  John  Douch, 
as  such  sheriff,  the  inventory,  schedule  and  affidavit  re- 
quired by  the  1st  section  of  "An  act  supplemental  to  an  act 
entitled  *  An  act  to  exempt  property  from  sale  in  certain 
cases,'  approved  February  17th,  1852,"  approved  March 
5th,  1859,  2  R.  S.  1876,  p.  852,  note  1 ;  that,  at  the  same 
time,  the  appellee  took  an  appraiser  with  him,  and  asked 
the  sheriff  to  get  the  execution  plaintiffs  to  select  an  ap- 
praiser, or  to  select  one  himself,  to  appraise  the  said  prop- 
erty and  set  the  same  off  to  the  appellee,  as  exempt  from 
execution;  that  the  appellant  Douch,  as  such  sheriff,  re- 
fused to  do  either,  and  said  he  would  not  regard  the 
said  schedule  of  the  appellee,  and  that  the  appellee  then 
demanded  of  said  sheriff  Douch  the  said  property, 
which  was  included  in  said  schedule,  but  the  sheriff 
refused  to  surrender  the  same. 

It  appeared  from  the  sheriff's  return  on  said  execution, 
and  the  said  schedule  which  was  made  part  of  said  re- 
turn, all  of  which  were  in  evidence,  that  the  property  de- 
scribed in  appellee's  complaint  was  included  in  said 
schedule  with  his  other  property ;  that  the  said  sheriff 
had,  after  this  suit  was  brought,  caused  all  said  property 
to  be  appraised  in  the  mode  prescribed  by  law,  and  that 
the  aggregate  appraised  value  of  all  the  property  in- 
cluded in  said  schedule  was  only  one  hundred  and  sixty- 
two  dollars  and  twenty-five  cents,  or  much  less  than  the 
amonnt  of  property  exempt  by  law  from  sale  on  said  exe- 
cution. 

It  seems  very  clear  to  us,  that,  under  the  facts  estab- 
lished by  the  evidence,  the  appellee  was  entitled  to  a 
judgment  in  his  favor,  as  prayed  for  in  his  complaint. 
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Under  the  provisions  of  the  exemption  laws  of  this  State, 
the  appellee  had  the  undoubted  right  to  select  and  desig- 
nate the  particular  property  described  in  his  complaint; 
and,  after  having  made  out  and  delivered  to  the  sheriff 
the  inventory,  schedule  and  affidavit  required  by  tUe 
statute,  to  claim  said  property  as  exempt  by  law  from  sale^ 
on  said  execution.  It  was  the  sheriff's  duty  in  this  case^ 
after  the  appellee  had  made  and  delivered  to  him  said  in- 
ventory, schedule  and  affidavit,  and  had  designated  and 
claimed  the  property  levied  on  as  exempt  from  sale  on 
said  execution,  to  ascertain  in  the  mode  prescribed  by 
the  statute  the  value  of  said  property  claimed  as  exempt; 
and  having  ascertained  that  such  property  was  of  no 
greater  value  than  three  hundred  dollars,  it  was  the  fur- 
ther duty  of  the  sheriff  to  set  apart  such  property  to  the 
appellee,  as  exempt  from  sale  on  said  execution.  The 
sheriff  was  not  authorized  by  law  to  question  the  correct- 
ness of  the  inventory,  schedule  and  affidavit  of  the  ap- 
pellee, or  to  determine  whether  or  not  the  appellee's 
schedule  was  a  true  schedule  of  all  his  property.  When 
the  appellee  had  complied  with  the  requirements  of  the 
statute,  and  it  appeared  that  he  was  a  resident  house- 
holder, and  that  the  value  of  the  property  claimed  by 
him  as  exempt  did  not  exceed  three  hundred  dollars,  he 
was  entitled,  under  the  law,  to  "designate  the  property 
so  claimed,"  and  it  was  the  duty  of  the  sheriff  to  set  it 
apart  to  him,  without  regard  to  the  truth  or  falsity  of  his 
schedule. 

It  appears,  from  the  bill  of  exceptions,  that  the  appel- 
lants "  offered  to  prove  that  the  plaintiff*  had  not  included 
all  his  property  in  his  schedule ; "  that  the  appellee  ob- 
jected to  the  offered  evidence,  and  it  was  excluded  by 
the  court  below,  "  on  the  ground  that  the  evidence  was 
incompetent,  irrelevant  and  inadmissible." 

In  our  opinion,  there  was  no  error  in  this  decision.  If  it 
were  true,  that  the  appellee  had  not  included  all  his  prop- 
erty ii^.  his  schedule,  that  fact  would  not,  in  a.ny  manneii 
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affect  the  appellee's  right  to  recover  in  this  action.  If 
the  appellee  had  owned  and  possessed  other  property, 
real  or  personal,  of  a  value  largely  in  excess  of  his  legal 
exemption,  that  fact  would  not  have  precluded  him  from 
claimiug  and  holding  the  particular  property  levied  upon 
as  exempt  by  law  from  sale  on  execution.  The  million- 
aire, as  well  as  the  bankrupt  or  insolvent,  is  entitled  to 
his  legal  exemption,  and  may  select  and  hold  particular 
property  of  a  value  not  exceeding  three  hundred  dollars, 
as  exempt  by  law  from  a  sale  on  execution,  by  a  compli- 
ance with  the  requirements  of  the  statute  on  that  subject. 
if  the  appellee  owned  other  property  than  that  described 
in  his  schedule,  and  if  he  perjured  himself  in  and  by  his 
affidavit,  he  may  be  amenable  therefor  to  the  law,  civil 
and  criminal ;  but  neither  fact  would  defeat  his  title  to 
the  property  in  controversy,  nor  prevent  his  recovery  in 
this  action. 

In  our  opinion,  no  error  was  committed  by  the  court 
belowj^in  overruling  the  appellants'  motion  for  a  new 
trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

Opinion  filed  at  November  term,  1877.  % 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 
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CsmnfAJA  Law. — Indictment, — Orand  Larceny. — Petit  Larceny, — Former  Cb»- 
vietiofi. — A  former  conviction  of  petit  larceny  should  not  be  alleged 
against  the  defendant  in  an  indictment  for  grand  larceny. 

Same. — Motion  to  Quash. — Practice. — Where,  in  such  case,  the  allegation 
charging  grand  larceny  is  sufficient,  a  motion  to  quash  the  whole  in- 
dictment should  be  overruled,  but  a  motion  to  quash  the  allegation  of  a 
former  conviction  of  petit  larceny  should  be  sustained. 

Sake. — Emdenee. — StaJtemeni  of  Third  Persona, — Statements  made  by  third 
persons  in  the  absence  of  the  defendant  are  not  admissible  in  evidence 
against  him. 
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From  the  Grant  Circuit  Court. 

A.  Steele  and  B.  T,  St.  Johrtj  for  appellant. 

C.  A.  Busldrkj  Attorney  General,  for  the  State. 

HowK,  J. — The  appellant  was  indicted  by  the  grand 
jury  of  the  court  below,  at  its  April  term,  1878. 

Omitting  the  introductory  and  merely  formal  parts  of 
the  indictment,  it  charged,  in  substance,  that,  ^^  On  the 
5th  day  of  April,  1878,  and  in  the  county  of  Grant  and 
State  of  Indiana,  Daniel  Good  did  then  and  there  unlaw- 
fully and  feloniously  steal,  take  and  carry  away  six  pieces 
of  meat,  of  the  value  of  twenty  dollars,  of  the  personal 
goods  and  chattels  of  Martha  A.  Brewer,  and  that  the 
said  Daniel  Good  was,  on  the  23d  day  of  November,  1877, 
in  the  Grant  Circuit  Court,  in  said  Grant  county  and 
State  of  Indiana,  legally  tried  and  convicted  of  the  crime 
of  petit  larceny,  as  appears  of  record  in  the  order-book 
of  said  court,  No.  2,  on  pages  587  and  588,  contrary  to 
the  form  of  the  statute,"  etc. 

The  appellant  moved  the  court  to  quash  said  indict- 
ment, which  motion  was  overruled,  and  to  this  decision 
he  excepted. 

Upon  arraignment  Jbhe  appellant's  plea  to  said  indict- 
ment was,  that  he  was  not  guilty. 

The  cause  was  tried  by  a  jury,  and  a  verdict  was  re- 
turned finding  the  appellant  guilty  of  petit  larceny,  and 
that  he  had  been  tried  and  convicted  before  of  petit  lar- 
ceny, as  alleged  in  the  indictment,  and  assessing  his 
punishment  at  a  fine  of  one  dollar,  imprisonment  in  the 
state-prison  for  a  term  of  two  years,  and  disfranchise- 
ment and  incapacity  to  hold  an  office  of  trust  or  profit 
for  a  like  period. 

The  appellant's  written  motion  for  a  new  trial  was  over- 
ruled, and  to  this  decision  he  excepted,  and  judgment  was 
rendered  by  the  court  below  on  the  verdict. 

In  this  court  the  appellant  has  assigned  as  errors  the 
following  decisions  of  the  court  below : 
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1.  In  overruling  his  motion  to  quash  the  indictment; 

2,  In  overruling  his  motion  for  a  new  trial. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  the  alleged  errors,  in  the  order  of  their  assign- 
ment. 

1.  It  is  claimed  by  appellant's  counsel,  that,  inasmuch 
as  the  appellant  was  charged  with  grand  larceny  by  the 
indictment  in  this  case,  the  indictment  was  bad,  on  the 
motion  to  quash  the  same,  because  it  contained  a  charge 
of  his  former  trial  and  conviction  of  petit  larceny.  In 
other  words  it  is  claimed,  that  the  appellant  could  not 
be  properly  charged  with  his  former  conviction  of  petit 
larceny,  except  in  an  indictment  which  charged  him 
again  with  the  crime  of  petit  larceny.  This  position, 
in  our  opinion,  is  not  tenable,  in  so  far  as  the  conse- 
quences of  such  pleading  are  concerned.  It  is  true, 
that  the  appellant  was  improperly  charged  with  his 
former  trial  and  conviction  of  petit  larceny,  in  an  indict- 
ment charging  him  with  grand  larceny;  because,  under 
the  statute,  the  former  conviction  of  petit  larceny  can 
only  be  used  to  enhance  the  punishment,  in  a  case  where 
he  is  again  charged  with  petit  larceny.  2  R.  S.  1876,  p. 
434,  sec.  21.  But  it  does  not  follow,  that,  because  the  in- 
dictment contained  an  improper  charge  against  the  appel- 
lant, therefore  his  motion  to  quash  the  entire  indictment 
should  have  been  sustained.  The  indictment  contained  a 
valid,  legal  and  sufficient  charge  of  grand  larceny  against 
the  appellant,  and,  therefore,  his  motion  to  quash  the  en- 
tire indictment  was  properly  overruled.  If,  however,  he 
had  moved  the  court  to  quash  only  so  much  of  the  in- 
dictment as  charged  his  former  trial  and  conviction  of 
petit  larceny,  we  have  no  doubt  that  the  court  would 
have  sustained  his  motion,  and  the  decision  would  have 
been  right  and  proper.  As,  however,  the  appellant's  mo- 
tion, as  made,  went  to  the  entire  indictment,  and  as  it 
contained,  beyond  doubt,  a  valid  and  sufficient  charge  of 
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grand  larceny,  it  is  clear,  we  think,  that  no  error  was 
committed  by  the  court  in  overruling  said  motion. 

We  need  not  set  out,  in  this  opinion,  the  causes  for  a 
new  trial  assigned  by  the  appellant  in  his  motion  there* 
for.  They  were  chiefly  alleged  errors  of  law  occurring 
at  the  trial  and  excepted  to  by  the  appellant  in  the  ad- 
mission of  improper  and  illegal  evidence.  In  every  in- 
stance, we  think  these  causes  for  a  new  trial  were  well 
assigned.  It  appears  from  the  bill  of  exceptions,  which  is 
properly  in  the  record,  that,  over  the  appellant's  objections, 
the  court  permitted  the  State  to  introduce  in  evidence  the 
conversations  of  third  persons,  had  and  held  between  them 
in  the  absence  of  the  appellant,  touching  the  alleged 
felony  charged  in  the  indictment.  This  evidence  was  all 
clearly  incompetent,  and  we  know  of  no  rule  of  law  un- 
der or  by  virtue  of  which  its  admission  can  be  justified. 
This  statement  needs  no  citation  of  authorities  in  its  sup- 
port. The  evidence  thus  introduced  was,  at  best,  merely 
hearsay,  and  the  court  clearly  erred  in  its  admission. 

In  our  opinion,  therefore,  the  appellant  was  entitled  to 
a  new  trial  of  this  cause,  and  the  court  erred  in  overruling 
his  motion  therefor. 

The  judgment  is  reversed,  and  the  cause  remanded  for 
a  new  trial;  and  the  clerk  of  this  court  will  issue  the 
proper  notice  for  the  return  of  the  appellant  to  the  cus- 
tody of  the  sheriff  of  Grant  county. 


Bass  et  al.  v.  Smith  et  al. 

Pbactice. — Heading, — Trial  Wilhout  Issue, — Where,  without  objection,  a 
party  Alleging  affirmative  matter  ji^oes  to  trial  without  requiring  nn  issue 
to  be  formed  thereon,  he  can  not  afterward  ask  judgment  thereon  as  hy 
confession. 

From  the  Montgomery  Circuit  Court. 
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G.  W.  PauU  for  appellants. 
jR.  B.  F.  PiercCy  for  appellees. 

HowK,  J. — III  this  action,  the  appellees,  as  plaintiffs, 
sued  the  appellants,  as  defendants,  in  the  court  below, 
upon  a  promissory  note  executed  by  the  appellants  to  the 
order  of  one  P.  C.  Sommerville,  and  endorsed  by  him  to 
the  appellees. 

The  note  was  filed  with  and  made  part  of  the  com- 
plaint, and  it  was  alleged  therein,  that  the  note  was  due 
and  unpaid. 

The  appellant  answered  m  two  paragraphs,  in  sub- 
stance, as  follows : 

1.  For  a  partial  defence  as  to  sixty  dollars  of  the  note 
in  suit,  the  appellants  said,  that  the  note  sued  on  was 
given  in  renewal  of  other  notes,  and  that,  in  computing 
the  interest  on  said  other  notes,  a  mistake  of  sixty  dollars 
was  made,  by  means  of  which  the  note  sued  on  was  given 
for  that  much  more  than  the  appellants  actually  owed 
the  payee  of  said  note ; 

2.  The  second  paragraph  alleged  the  full  payment  of 
the  note  in  suit. 

The  appellees  replied  by  a  general  denial  to  the  first 
paragraph  of  the  answer. 

The  cause  was  tried  by  the  court,  without  a  jury,  and  a 
finding  made  for  the  appellees  for  the  full  amount  of  the 
note  and  interest,  and  judgment  was  rendered  on  the 
finding. 

The  appellants'  motion  for  a  new  trial  was  overruled, 
and  to  this  decision  they  excepted. 

In  this  court  the  following  errors  have  been  assigned  by 
the  appellants : 

1.  The  overruling  of  their  motion  for  a  new  trial ; 

2.  As  no  reply  was  filed  to  the  second  paragraph  of 
their  answer,  which  was  a  plea  of  payment  in  full,  it  was 
confessed,  and  judgment  ought  to  have  been  rendered  in 
favor  of  the  appellants. 

The  causes  for  a  new  trial  assigned  by  the  appellants 
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in  their  motion  therefor  were,  that  the  iiiidiDg  of  the 
court  was  not  sustained  by  suiiicieut  evidence  and  was 
contrary  to  law,  and  that  the  damages  were  excessive. 

In  his  argument  of  this  cause  in  this  court,  the  appel- 
lants' counsel  has  utterly  failed  to  point  out  any  insuffi- 
ciency in  the  evidence,  or  to  show  us  wherein  or  how  the 
damages  assessed  by  the  court  were  excessive.  It  seems 
to  us,  therefore,  that  w^e  may  fairly  presume,  that  the  al- 
leged causes  for  a  new  trial  assigned  by  the  appellants 
have  no  foundation  either  in  law  or  in  fact.  We  have 
read  the  evidence,  however,  and  we  think  that  the  find- 
ing of  the  court  was  sustained  by  an  abundance  of  legal 
evidence,  and  that  the  damages  assessed  by  the  court  were 
not  excessive. 

The  alleged  failure  of  the  appellees  to  reply  to  the  sec- 
ond paragraph  of  the  appellants'  answer  can  not  be 
taken  advantage  of  in  this  court,  where  it  appears,  as  it 
does  in  this  case,  that  no  action  was  asked  for  in  the 
court  below,  on  account  of  such  failure.  If  the  appel- 
lants had  moved  the  court  below,  that  the  second  para- 
graph of  their  answer  might  be  taken  as  confessed  for 
the  want  of  a  reply  thereto,  and  the  appellees,  upon  such 
motion,  had  failed  to  file  such  reply,  then,  perhaps,  the 
second  error  assigned  by  the  appellants  might  have  been 
available  to  them  in  this  court.  But  where,  as  in  this 
case,  no  action  was  had  or  asked  for  in  the  court  below, 
upon  the  failure  of  a  party  to  reply  to  an  answer,  and 
the  parties  try  the  cause  without  such  reply,  we  are  bound 
to  presume,  as  we  do  now,  when  the  objection  is  made 
for  the  firet  time  in  this  court,  that  the  filing  of  such  re- 
ply was  waived.  This  has  been  the  established  rule  in 
this  court  for  more  than  twenty  years,  and  we  have  no 
inclination  to  change  it.  Earnhart  v.  Robertson^  10  Ind. 
8 ;  Detrick  v.  McGlone,  46  Ind.  291 ;  Waugli  v.  Waughj  47 
Ind.  580 ;  Casad  v.  Holdridge^  50  Ind.  529 ;  and  Purdue  v. 
Stevensoriy  54  Ind.  161. 
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We  find  no  error  in  the  record  of  this  cause,  of  which 
the  appellants  can  justly  complain. 

The  judgment  is  affirmed,  with  four  per  centum  dam- 
ages, at  the  costs  of  the  appellants. 


The  Board  of  Commissionbrs  of  Clarke  Co.  v.  The  Stats, 

EX  rel.  Lewis. 

Mandate. — iVoeess. — Service  of. — Oouniy  Commiaaioners, — Statute  Oomtnted.-^ 
In  an  action  against  a  board  of  county  commissioners,  to  compel,  by  man* 
date,  the  performance  of  an  official  duty,  it  is  contemplated  by  section 
740  of  the  practice  act,  2  R.  8. 1876,  p.  297,  that  the  original  of  the  writ 
shall  be  delivered  by  the  sheriff  to  the  defendant. 

Same. — Service  of  such  writ,  m  such  case,  on  the  president  of  the  board,  is 
sufficient,  without  any  service  thereof  upon  the  other  members. 

Same. —  Waiver, — If  service  be  necessary,  in  such  case,  on  the  other  members 
of  the  board,  it  is  sufficient  to  read  and  deliver  to  them  certified  copies  of 
the  writ  but  delivery  of  such  copies  may  be  waived. 

Same. — Sheriff^s  Return. — ^The  sheriff,  in  such  case,  should  make  his  return 
of  service  on  the  defendant  upon  a  certified  copy  of  such  writ 

NoncE. — Affjaumed  Term  of  Court, — Time. — Publieation. — Notice  of  the  hold- 
ing of  an  adjourned  term  of  court,  published  once  in  a  newspaper  of  the 
county  of  general  circulation,  prior  to  the  convening  of  such  term,  is 
sufficient  under  the  statute.  Acts  1877,  Reg.  Sess.,  p.  28,  though  the  time 
elapsing  between  the  giving  of  the  notice  and  the  meeting  of  such  term  be 
but  two  days. 

Same. — Proof  of  Notice. — Where  such  notice  is  ordered  to  be  published  in  a 
certain  "  newspaper  of  general  circulation,  published  in  "  the  proper  county, 
an  affidavit  by  the  publisher  of  such  newspaper  that  such  notice  was  pub- 
lished "  in  the  issue  of  said  paper  "  of  a  date  preceding  such  term,  is  suffi- 
cient proof  of  notice. 

Mandate. —  Writ — Betum, — Pleading, — A  writ  of  mandate  is  in  the  nature 
of  a  complaint,  to  which  the  return,  in  the  nature  of  an  answer,  may  be 
filed. 

Same. — Demurrer, — Prattiee, — ^The  sufficiency  of  such  writ  may  be  properly 
tested  by  demurrer. 

Same. — Jnriedidion, — Ihrtia. — Behior, — Diaeretion  of  Oounttf  Cbifimtsaton^rsi— • 
Bdoeaiing  Omnty  Seat — A  writ  of  mandate  was  issued  against  the  board 
of  commissioners  of  a  county,  in  an  action  by  the  State  on  the  relation  of 
a  citizen  and  tax-payer  of  such  county,  based  upon  an  affidavit  by  the 
relator,  that,  though  more  than  a  year  prior  thereto  the  county  seat  had 
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been  removed  and  new  oonnty  buildings  erected,  the  board  had  refused  to 
remove  to  the  new  county  seat  the  books,  papers  and  furniture  of  the  dif- 
ferent county  offices  and  the  circuit  court. 

Hddy  on  demurrer,  that  the  court  had  jurisdiction  of  the  defendaut  and  the 
subject-matter,  that  the  affidavit  woa  sufficient,  that  such  tax-payer  was  a 
proper  relator,  and  that  the  board  had  no  discretion  in  relation  to  the  re- 
moval sought  for. 

Same. — Answer, — An  answer  in  such  case,  alleging  that  the  board  had  set 
aside  its  order  for.  the  removal  of  the  county-seat  because  of  fraud  and 
irregularity  in  tlie  procuring  of  such  order,  is  insufficient,  because  such 
board  has  no  power  to  afterwards  set  aside  an  order  for  the  relocation  of 
the  county  seat. 

Same. — Any  defence  to  the  making  of  an  order  for  the  relocation  of  a  county 
seat  must  be  made  at  the  time  the  petition  therefor  is  pending. 

Same. — Pleading. — The  return  to  the  writ  may  traverse  the  facts  therein  al- 
leged, as  well  as  set  up  matter  in  avoidance. 

Same. — PraeliM, — A  return  in  such  action  by  the  members  of  the  board 
personally,  and  not  as  a  board,  is  insufficient,  and  may  be  struck  out  on 
motion. 

From  the  Floyd  Circuit  Court. 

A.  Dowling^  M.  C.  Hester  and  J.  B.  Brown,  for  appellant. 
J.  H.  Stotsenburg  and  D.  C.  Anthony,  for  appellee. 

WoRDBN,  J. — This  was  a  writ  of  alternative  mandate, 
issued  at  the  suit  of  the  appellee,  against  the  appellant; 
and  such  proceedings  were  had  as  that  judgment  was 
rendered  for  the  plaintiff  on  the  sustaining  of  a  demurrer 
to  the  first  paragraph  of  the  return  to  the  writ,  the  de- 
fendant declining  to  make  further  return. 

The  following  errors  are  assigned : 

"  1.  The  court  erred  in  overruling  the  appellant's  mo- 
tion to  set  aside  the  service  of  the  writ  of  mandate. 

"  2.  The  court  erred  in  overruling  the  appellant's  ex- 
ceptions and  objections  to  the  jurisdiction  of  the  Honora- 
ble £endall  M.  Hord  in  this  cause. 

"  8.  The  court  erred  in  overruling  the  appellant's  mo- 
tion to  quash  the  writ  of  mandate. 

"  4.  The  court  erred  m  overrulmg  the  appellant's  de- 
murrer to  the  writ  of  mandate. 

"  5.  The  court  erred  m  sustaining  the  demurrer  to  the 
first  paragraph  of  the  return  to  the  >vrit  of  mandate. 
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"  6.  The  court  erred  in  sustaining  the  appellee's  mo- 
tion to  strike  out  the  second  paragraph  of  the  appellee^s 
return  to  the  writ  of  mandate/' 

These  supposed. errors  we  will  proceed  to  consider  in 
their  order,  stating  so  much  of  the  case  as  is  necessary  in 
order  to  an  understanding  of  the  questions  involved. 

The  writ  was  issued  upon  the  relation,  and  at  the  in- 
stance, of  Felix  R.  Lewis,  a  citizen  and  tax-payer  of  the 
county  of  Clarke,  upon  a  proper  affidavit,  and  recited  the 
various  steps  taken  for  the  removal  of  the  county  seat 
of  said  county  from  the  town  of  Charlestown  to  the  city 
of  Jeffersonville,  showing  the  removal  of  the  county  seat 
from  the  former  to  the  latter  place,  and  the  completion 
of  the  county  buildings  at  the  latter  place  a  year  or  more 
before  the  institution  of  the  proceedings.  The  writ 
showed  that  the  law  had  been  in  all  respects  complied 
with  in  relation  to  the  removal  of  the  county  seat,  but  that 
the  board  of  commissioners  had  refused  to  cause  the 
books,  papers  and  furniture  of  the  several  county  offices, 
and  of  the  several  courts  of  the  county,  and  of  the 
county  prison,  and  the  occupants  of  such  prison,  to  be 
removed  to  the  new  buildings,  and  required  the  board  to 
cause  such  removal  to  be  made,  or  to  show  cause  why  it 
should  not  be  done. 

The  application  was  made  for  the  writ  to  the  Clarke 
Circuit  Court,  in  term,  but  the  Judge  of  that  court,  the 
Hon.  John  S.  Davis,  having  been  of  counsel  in  matters 
connected  with  the  proceeding,  declined  to  preside  in  the 
cause ;  and  there  not  being  time  at  that  term  of  the  court 
for  the  hearing  of  the  matter,  he  called  an  adjourned 
term  of  the  court  for  that  purpose,  to  be  held  November 
17th,  1877,  and  appointed  the  Hon.  Kendall  M.  Hord, 
Judge  of  the  16th  Judicial  Circuit  of  the  State,  to  pre- 
side. The  court  also  ordered  that  notice  of  the  adjourned 
term  be  published  in  the  "  National  Democrat,  a  weekly 
newspaper  of  general  circulation,  published  in  the  county 
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of  Clarke  and  State  of  Indiana."  This  order  was  made 
November  10th,  1877. 

On  November  17th,  1877,  the  court  met  pursuant  to  the 
above  order,  the  Hon.  Kendall  M.  Hord  occupying  the 
bench,  having  produced  and  spread  upon  the  order  book 
his  appointment  by  the  Hon.  John  S.  Davis.  The  affi- 
davit of  the  editor  and  publisher  of  the  "  National  Demo- 
crat" was  also  produced  and  spread  upon  the  order 
book,  showing  that  notice  of  the  holding  of  said  ad- 
journed term  had  been  published  in  that  paper  in  the 
issue  dated  November  15th,  1877. 

Thereupon  the  court,  on  motion,  ordered  the  issuing 
of  the  alternative  writ,  returnable  on  December  10th, 
1877,  at  which  time  the  cause  was  set  for  hearing,  and  to 
which  time  the  court  adjourned. 

December  10th,  1877,  the  court  met  pursuant  to  ad- 
journment. Judge  Hord  occupying  the  bench,  and  the 
sheriff  made  his  return  to  the  service  of  the  writ.  The 
sheriff's  return  of  service  was  made  upon  a  certified  copy 
of  the  writ,  and  showed  that  he  had  read  and  delivered 
the  original  to  Charles  Rueff,  president  of  the  board  of 
commissioners;  that  he  had  read  the  original  to  John 
Beggs,  another  of  the  commissioners,  and  had  delivered 
to  him  a  certified  copy  thereof,  and  that  he  had  read  the 
writ  to  Cornelius  Beck,  the  other  commissioner,  who 
waived  the  service  of  a  copy.  The  service  was  made  No- 
vember 21st,  1877. 

We  have  thus  stated  enough  of  the  case  to  develop  the 
questions  arising  upon  the  first  and  second  assignments 
of  error. 

We  do  not  find,  upon  consultmg  the  brief  of  counsel 
for  the  appellant,  that  any  objection  is  therein  made  to 
the  manner  of  the  service  of  the  writ  or  the  sheriff's  re- 
turn of  such  service. 

We  are  of  opinion,  that  the  service  and  return  thereof 
were  clearly  good.  The  statute  contemplates  that  the 
original  of  the  writ  shall  be  delivered  to  the  defendant. 
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2  R.  S.  1876,  p.  297,  sec.  740.  Therefore  it  was  proper  that 
the  sherift*  should  make  his  return  upon  a  certified  copy,  he 
having  delivered  the  ori,fi^inal  to  the  defendant.  And  it 
seems  to  us,  in  analogy  to  the  statute  providing  that  pro- 
cess against  a  corporation  may  be  served  on  the  president, 
presiding  officer,  etc.,  that  the  service  in  this  case  would 
have  been  good  had  it  been  made  only  upon  the  president 
of  the  board,  to  whom  the  original  of  the  writ  was  deliv- 
ered. But,  if  it  were  necessary  that  service  should  be 
made  upon  the  other  members  of  the  board,  the  ser- 
vice upon  them,  by  reading  the  original  and  delivering 
to  them  a  copy,  was,  in  our  opinion,  sufficient. 

The  statute  must  be  so  construed,  if  possible,  as  to  be 
capable  of  execution.  Where  there  is  more  than  one  de- 
fendant, the  sherift*  can  not  deliver  the  original  to  each 
of  them ;  and,  in  such  case,  the  delivery  of  the  original 
to  one,  and  a  certified  copy  to  each  of  the  others,  must, 
from  the  necessity  of  the  case,  be  held  sufficient.  The 
waiver  of  the  copy  by  one  of  the  members  of  the  board 
was  equivalent  to  the  delivery  to  him  of  such  copy. 

This  disposes  of  the  first  assignment  of  error. 

The  second  assignment  relates  to  the  jurisdiction  of 
Judge  Hord  in  the  case. 

It  is  objected  under  this  assignment  that  there  was  no 
sufficient  notice  given  of  the  adjourned  term  held  on 
Nov.  17th,  1877,  when  the  writ  was  awarded,  and  there- 
fore that  Judge  Hord  had  no  jurisdiction  in  the  matter. 

The  counsel  for  the  appellant  say  :  "The  objections  to 
the  notice  of  this  adjourned  term  are  three-fold : 

"  1st.  The  order  of  the  Clarke  Circuit  Court  did  not 
prescribe  the  time  of  the  notice,  nor  the  number  of  inser- 
tions in  the  newspaper; 

"  2d.     The  notice  was  insufficient  in  time; 

"  3d.     The  proof  of  notice  was  defective." 

These  objections,  in  our  opinion,  are  not  well  taken. 

The  statute  provides  that  notice  of  the  adjourned  term 
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"shall  be  published  in  some  newspaper  of  general  circu- 
lation in  the  county."    Acts  1877,  Reg.  Sess.,  p.  28. 

The  law  did  not  require  the  court  to  fix  the  time  of 
the  notice,  nor  prescribe  the  number  of  insertions  in  the 
paper.  Indeed,  the  law  did  not  require  more  than  one 
insertion  of  the  notice.  If  the  notice  was  published  in  a 
newspaper  of  general  circulation  in  the  county,  before 
the  holding  of  the  adjourned  term,  the  requirement  of  the 
statute  was  met.  The  time  elapsing  after  the  publica- 
tion of  the  notice,  and  before  the  meeting  of  the  court, 
two  days,  w^as  rather  short ;  but  we  can  not  say,  that, 
therefore,  the  notice  was  insufficient.  As  the  Legislature 
did  not  prescribe  that  notice  should  be  published  for  any 
particular  length  of  time  before  the  holding  of  the  ad- 
journed term,  we  can  not  say  that  the  time  in  this  case 
'Was  not  sufficient  to  give  the  court  jurisdiction  of  the 
matters  then  pending  before  the  court. 

The  objection  made  to  the  proof  of  the  notice  is,  that 
the  affidavit  states  that  the  notice  was  published  in  the 
paper  "in  the  issue  of  said  paper  dated  Nov.  15, 1877." 

It  is  claimed  that  the  affidavit  should  have  shown  more 
clearly  when  the  paper  containing  the  notice  was  pub- 
lished. It  is  said  that  the  date  of  the  paper  may  or  may 
not  have  been  the  true  time  of  the  publication  thereof. 
And  we  are  referred  to  section  287,  2  R.  S.  1876,  p.  152, 
for  a  statutory  provision  requiring  such  affidavit  to  state 
"  the  time  when,  and  the  paper  in  which  the  notice  was 
published." 

We  think  it  may  be  presumed,  however,  the  contrary 
not  appearing,  that  a  newspaper  was  published  at  or  be- 
fore the  time  of  its  date.  We  think  the  affidavit  suffi- 
cient, as  showing  prima  facie  that  the  publication  was  made 
on  or  before  Nov.  15th,  1877. 

This  disposes  of  the  second  assignment  of  error.  We 
now  pass  to  the  third  and  fourth,  which  may  be  considered 
together,  as  has  been  done  in  the  brief  of  counsel  for  the 
appellant. 
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We  see  no  ground  for  the  motion  to  quash  the  writ ; 
and  none  has  been  pointed  out  except  what  has  been  con- 
sidered in  relation  to  the  notice  of  the  adjourned  term  of 
the  court,  and  except  such  matters  as  properly  arise  on 
the  demurrer  to  the  writ. 

We  therefore  proceed  to  the  consideration  of  the  de- 
murrer. 

The  writ  must  be  taken  as  in  the  nature  of  a  complaint 
in  the  cause,  to  which  the  return,  in  the  nature  of  an  an- 
swer, may  be  filed.  2  R.  S.  1876,  p.  297,  sees.  742,  743, 
744;  Moses  Mandamus,  206. 

The  writ  must  therefore  show  what  is  claimed,  and  the 
ground  upon  which  the  claim  is  made:  and  the  facts 
stated  must  be  sufficient  in  law  to  entitle  the  party  to  the 
writ. 

It  follows  that  the  sufficiency  of  the  writ  may  be 
tested  by  a  demurrer. 

The  defendant  filed  a  demurrer  to  the  writ,  stating  as 
causes  therefor : 

1st.  That  the  court  had  no  jurisdiction  of  the  de- 
fendant ; 

2d.  That  the  court  had  no  jurisdiction  of  the  sub- 
ject of  the  action ; 

3d.  That  the  relator  had  not  the  legal  capacity  to  sue ; 

(We  do  not  find  any  4th  cause  in  the  record.) 

5th.    That  the  writ  does  not  state  facts  sufficient,  etc. 

The  court  had  jurisdiction  over  the  defendant,  and  also 
over  the  subject  of  the  action. 

The  relator  was  a  citizen  and  tax-payer  of  the 
county,  and  had  the  capacity  and  the  right  to  sue  in 
the  action,  if  the  facts  in  the  case  gave  him  the  right 
as  such  citizen  and  tax-payer  to  have  the  books,  papers, 
etc.,  removed  to  the  new  buildings. 

This  brings  us  to  the  question  whether  the  writ  stated 
facts  sufficient.     In  examining  the  brief  of  counsel  for 
the  appellant,  we  do  not  find  any  objection  pointed  out 
Vol.  LXI.— 6 
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as  to  the  want  of  facts,  except  that  the  removal  of  the 
books,  papers,  etc.,  was  a  matter  which  lay  in  the  discre- 
tion of  the  board. 

The  writ,  it  seems  to  us,  stated  all  the  facts  necessary  to 
give  the  relator,  as  such  citizen  and  tax-payer,  the  right 
to  have  the  removal  ma8e,  unless  the  matter  lay  in  the 
discretion  of  the  board. 

The  6th  section  of  the  act  on  the  subject  of  the  reloca- 
tion of  county  seats,  1  R.  S.  1876,  p.  379,  provides,  that, 
"So  soon  as  said  buildings  are  completed,  at  the  end  of 
one  year  named  in  section  third  of  this  act,  the  county 
commissioners  shall  cause  all  the  books,  papers,  and  fur- 
niture of  the  several  countv  offices,  and  of  the  several 
courts  of  the  county,  and  of  the  county  prison,  and  the 
occupants  of  such  prison,  to  be  removed  to  such  new 
buildings,  and  from  the  time  of  such  removal  such  new 
site  shall  become,  and  be  held  and  treated  as  the  seat  of 
justice  of  such  county." 

It  is  quite  clear,  that  this  statute  imposes  an  impera- 
tive duty  upon  the  board  of  commissioners,  concerning 
which  they  have  no  discretion  to  exercise.  When  the 
necessary  facts  have  occurred,  it  is  not  for  the  board  to 
say,  in  their  discretion,  whether  they  will  or  will  not 
cause  the  removal  to  be  made.  There  are  many  things 
left  to  the  determination  of  the  county  boards,  in  which 
they  may  act  according  to  their  own  judgment  and  dis- 
cretion, in  respect  to  which  the  courts  can  not,  and  will 
not,  attempt  to  control  their  action  ;  but  this  is  not  one 
of  those  things.  Here  is  an  imperative  duty  imposed 
upon  the  board  to  cause  the  removal  to  be  made,  and  a 
corresponding  right  is  vested  in  each  citizen  and  tax-payer 
of  the  county  to  have  the  removal  made. 

We  are  of  opinion,  that  the  motion  to  quash  the  writ 
and  the  demurrer  thereto  were  properly  gverruled. 

Before  the  defendant  made  return  to  the  writ,  a  change 
of  venue  was  taken  from  the  county,  and  also  a  change 
from  the  Judge,  and  the  cause  was  sent  for  trial  to  the 
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-county  of  Floyd,  and  the  Hon.  Samuel  E.  Perkins,  one 
of  the  Judges  of  this  court,  was  called  to  try  the  same. 

In  the  Floyd  Circuit  Court,  the  defendants  filed  a  return, 
by  way  of  answer,  to  the  writ,  the  first  paragraph  of 
-which  we  copy  from  the  appellant's  brief,  as  follows  : 

"  The  first  paragraph  of  the  return  states  that  the  board 
had  never  made  an  unconditional  order  refusing  to  re- 
move the  records,  etc.,  as  charged  in  the  writ,  and  that 
there  was  no  such  record  as  that  alleged  in  the  writ.  It 
further  stated  that  before  the  relator  of  the  plaintiff  de- 
manded the  passage  of  the  order  for  the  removal  of  the 
records,  etc.,  a  petition  duly  verified,  had  been  filed  be- 
fore, and  presented  to,  the  board,  charging  that  the  origi- 
nal petition  for  relocation  had  not  been  signed  by  the 
requisite  number  of  qualified  petitioners ;  that  many  of 
the  names  on  the  original  petition  were  forged  and  ficti- 
tious; that  the  title  to  the  grounds  on  which  the  new 
buildings  were  situated  was  defective;  that  all  previous 
orders  in  the  matter  of  the  relocation  of  the  county  seat 
had  been  wrongfully  and  fraudulently  obtained  by  collu- 
sion between  the  petitioners  for  such  relocation  and  the 
board  as  then  constituted ;  that  the  board  caused  notice 
of  this  petition  to  be  given  to  the  original  petitioners; 
that  it  had  investigated  the  matters  stated  in  the  lust 
named  petition,  and  had  found  them  true ;  and  that  it  had 
thereupon  set  aside  and  vacated  all  previous  orders  in  the 
said  proceeding." 

This  paragraph  of  return  seeks  to  set  up  affirmative 
matter  in  avoidance  of  the  writ,  and  was,  in  our  opinion, 
entirely  insufficient.  The  demurrer  to  it,  therefore,  was 
correctly  sustained. 

We  find  no  authority  conferred  upon  the  board  to 
.set  aside,  at  a  subsequent  term,  the  orders  made  at  a 
previous  term  in  relation  to  the  removal  of  county  seats, 
on  the  ground  of  fraud.  The  statute  confers  upon  the 
board  no  such  authority.  The  board  of  commissioners 
is  a  court  of  inferior  and  limited  jurisdiction,  and  it  can 
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exercise  such  powers,  and  such  only,  as  are  conferred 
upon  it. 

The  action  of  the  board,  in  setting  aside  and  vacating^ 
their  former  orders  in  the  proceeding,  was  a  nullity,  for 
the  want  of  power;  and  such  action  did  not  take  away 
any  rights  that  had  accrued  under  the  orders  thus  at- 
tempted to  be  vacated  and  set  aside.  The  Legislature 
made  ample  provision  for  contesting  the  removal  of 
county  seats  while  the  matter  is  pending  before  the- 
boards.  The  statute  provides,  "  That  any  person  opposed 
to  such  relocation  may  appear  and  defend  against  the  ap- 
plication, and  may  controvert  the  facts  which  the  appli- 
cants are  bound  to  prove,  and  for  that  purpose  may  show 
that  any  of  the  petitioners  are  not  voters,  or  did  not  sign 
the  petition,  or  have  afterwards  signed  a  remonstrance 
against  the  same,"  etc.     1  R.  S.  1876,  p.  376,  sec.  2. 

Thus,  provision  is  made  for  defending  against  the  ap- 
plication for  the  relocation,  while  the  proceeding  is  in 
fieri;  but  no  authority  is  conferred  upon  the  board  to  set 
aside,  upon  a  subsequent  proceeding  and  at  a  subsequent 
term,,  its  former  orders  in  relation  to  such  relocation. 

This  brings  us  to  the  sixth  and  last  error  assigned. 

The  following  paper  w^as  filed  in  the  cause,  and  struck 
out  on  motion  of  the  plaintifl*,  viz.: 

"  2.  And  for  further  return  to  said  alternative  writ, 
these  respondents  say  that  they  deny  each  and  every  ma- 
terial allegation  of  said  writ. 

(Signed,)  "  John  Beqgs, 

"  Charles  Rueff." 

It  must  be  conceded,  that  the  defendant,  by  its  return 
to  the  writ,  had  a  right  to  traverse,  and  thereby  put  in 
issue,  the  facts  alleged  therein.  The  return  can  traverse 
the  facts  alleged  in  the  writ,  as  well  as  set  up  facts  in 
avoidance  thereof.  See  The  Commercial  Bank  of  Albany 
V.  TTie  Canal  Commissioners,  10  Wend.  25. 

But  the  defendant  in  this  case  was  the  Board  of  Com- 
missioners of  Clarke  County,  a  corporation  established  by^ 
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the  laws  of  the  State.  The  paper  filed  did  not  purport  to 
be  filed  by  the  defendant.  John  Beggs  and  Charles 
Rueif  were  not  defendants  to  the  action,  though  they 
were  members  of  the  board  of  commissioners.  The  paper 
filed  purports  to  be  the  personal  act  of  Beggs  and  Rueflf, 
^nd  not  the  act  of  the  board  of  commissioners.  The 
<;ourt  therefore  properly  struck  it  out,  as  not  having 
been  filed  by  the  defendant  in  the  action. 

We  find  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

NoTB. — HowK,  J.,  was  absent  when  this  cause  was  con- 
sidered. 

Petition  for  a  rehearing  overruled. 


DiLLE  ET  AL.  V.  WeBB  ET  UX. 

Advancement. —  Witness. — Boartition. — Evidence. — In  an  action  for  the  parti- 
tion of  lands  descended  from  the  ancestor  of  the  parties,  where  the  inten- 
tion of  the  ancestor  in  making  a  conveyance  to  one  of  the  parties,  alleged 
to  have  been  an  advancement,  is  in  issue,  neither  party  is  a  competent 
witness  as  to  such  intention,  unless  required  to  testify  by  the  court  trying 
the  cause  or  by  the  opposite  party. 

fiAME.—  Voluntary  Conveyance. — Pre9umption,^A  voluntary  conveyance  of  land 
by  a  parent  to  a  child  is  presumed  to  be  intended  as  an  advancement,  but 
such  presumption  may  be  rebutted.  And  all  the  facts  surrounding  the 
<;ase,  throwing  light  on  the  parent's  intention,  are  admissible  in  evidence. 

From  the  Henry  Circuit  Court. 

J.  Brown  and  J.  M.  Brown,  for  appellants. 
J.  A.  New  and  M.  Marsh,  for  appellees. 

Perkins,  J. — Complaint  for  partition  of  the  lands  of  which 
one  Joseph  Dille  died  seized,  filed  by  Daniel  D.  Dille,  Bar- 
bara Barrett,  Hugh  L.  Dille,  Joseph  Dille,  Nancy  Byers, 
James  Byers,  Caleb  Dille,  George  J.  P.  Dille  and  Squire 
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Dille,  against  Elizabeth  Ann  Webb  and  James  A.  Webb^ 
her  husband. 

All  the  above  plaintiffs  and  defendants  are  children  and 
heirs  of  said  Joseph  Dille,  deceased,  except  James  Hyers, 
who  is  the  husband  of  Nancy  Byers,  and  James  A.  Webby 
the  husband  of  Elizabeth  Ann  Webb. 

The  complaint  alleges,  that  said  heirs  are  entitled  to 
equal  shares  in  the  property  to  be  partitioned,  except  that 
said  Elizabeth  Ann  Webb  is  to  be  charged  with  an  ad- 
vancement of  the  value  of  four  thousand  five  hundred 
dollars,  made  to  her  in  a  tract  of  land  conveyed  or  caused 
to  be  conveyed  to  her  by  her  father. 

Defendants,  the  Webbs,  answered  in  two  paragraphs : 

1.  A  general  denial ; 

2.  That  advancements  had  been  made  by  their  de- 
ceased father  to  the  plaintiffs,  as  follows: 

To  Daniel  D.  Dille,  two  horses,  of  the  value  of  two 
hundred  dollars. 

To  Joseph,  Caleb,  George  J.  F.  and  Squire  Dille,  one 
horse,  saddle  and  bridle  and  a  cow,  each,  of  the  value 'of 
two  hundred  dollars. 

To  Hugh  L.  Dille  three  hundred  dollars  cash. 

To  Nancy  Byers  and  Barbara  Barrett,  each,  one  cow,  bed 
and  bedding,  of  the  value  of  one  hundred  and  fifty  dol- 
lars ;  which  advancements,  it  is  prayed,  may  be  considered 
in  making  partition,  etc. 

Reply  in  denial. 

Trial  by  jury. 

The  verdict  of  the  jury  consisted  of  answers  to  in- 
terrogatories, as  follows : 

1st.  That  the  land  deeded  to  Elizabeth  Ann  Webb,  by- 
direction  of  Joseph  Dille,  deceased,  was  conveyed  to  her 
in  consideration  of  the  care  she  had  bestowed,  and  was 
to  bestow,  upon  the  said  deceased. 

2d.  That  the  reception  of  the  conveyance  of  this  land 
was  not  to  prevent  her  from  sharing  with  the  other  chil- 
dren in  the  estate  of  her  father  left  undisposed  of. 
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3d,  Said  land  was  of  the  value  of  two  thousand  and 
eighty  dollars. 

4th.  Joseph  Dille,  deceased,  paid  that  amount  for  said 
land. 

5th.  The  amount  paid  by  James  Webb  on  the  land  was 
a  loan  to  said  Joseph  Dille. 

6th.  The  amount  has  never  been  repaid  to  James 
Webb. 

7th.  The  amount  was  one  hundred  and  fifty-six  dol- 
lars and  thirty-iive  cents. 

8th.  No  property  conveyed  to  Mrs.  Webb  was  to  be 
charged  to  her  in  the  division  of  the  remainder  of  said 
Joseph  Dille's  estate. 

9th.  No  one  of  the  children  received  any  thing  fi:om 
the  deceased  by  way  of  advancement. 

A  motion  for  a  new  trial  was  made  and  overruled,  and 
partition  ordered  upon  the  findings  of  the  jury. 

The  following  were  the  reasons .  assigned  for  the  new 
trial : 

1.  The  findings  of  the  jury  were  contrary  to  law, 
and  unsustained  by  evidence  ; 

2.  Error  of  law  occurring  at  the  trial,  and  excepted  to 
at  the  time  by  the  plaintifts,  in  these  particulars,  specify- 
ing them.     We  omit  the  specifications. 

The  court  decreed  partition  and  appointed  commission- 
ers to  set  off  to  each  heir  one-ninth  of  the  real  estate. 

The  only  alleged  error  assigned  in  this  court  is  the 
overrulins^  of  the  motion  for  a  new  trial.  The  evidence 
IS  in  the  record. 

The  only  point  in  dispute  between  the  parties,  on  the 
trial,  was  this,  viz. :  whether  the  fifty-two  acres  conveyed 
to  Elizabeth  Ann  Webb  were  an  advancement,  with  which 
she  should  be  charged  in  the  partition.  She  contended 
that  said  tiftv-two  acres  were  not  an  advancement,  but 
were  conveyed  to  compensate  her  for  her  trouble  in  tak- 
ing care  of  her  father.  The  other  heirs  insisted,  that  s^id 
fifty-two   acres   were   an    advancement.     The   evidence 
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tended  to  sustain  the  theory  of  each  of  the  parties,  and 
would,  perhaps,  have  sustained  a  finding  either  way. 

The  jury  found,  that  the  conveyance  was  not  an  ad- 
vancement, but  was  made  as  compensation  for  care  and 
trouble,  etc. 

There  is  evidence  tending  to  sustain  the  finding. 

The  question  of  error,  therefore,  arises  upon  rulings  of 
the  court  during  the  trial,  which  may  have  influenced  the 
jury  in  making  the  finding  they  did. 

It  is  claimed  that  the  court  below  erred  in  permitting 
Mrs.  Webb  to  testify  that  the  fifty-two  acres  were  con- 
veyed to  her  as  compensation  for  services,  and  not  as  an 
advancement,  and  that  the  court  erroneously  admitted  and 
refused  certain  other  items  of  evidence. 

Our  statute  enacts,  "  That  in  all  suits  by  or  against 
heirs,  founded  on  a  contract  with  or  demand  against  the 
ancestor,  the  object  of  which  is  to  obtain  title  to  or  pos- 
session of  land  or  other  property  of  such  ancestor,  or  to 
reach  or  affect  the  same  in  any  other  way,  neither  party 
shall  be  allowed  to  testify  as  a  witness  as  to  any  matter 
which  occurred  prior  to  the  death  of  such  ancestor,  unless 
required  by  the  opposite  party  or  by  the  court  trying  the 
cause,"  etc.     2  R.  S.  1876,  p.  188,  sec.  2. 

The  witness,  Mrs.  Webb,  as  to  the  testimony  she  gave, 
falls  directly  within  the  spirit  of  the  clause  of  the  section 
of  the  statute  quoted,  and  she  was  not  required  by  the 
opposite  party  or  the  court  to  testify. 

For  this  error,  the  judgment  must  be  reversed. 

Other  errors  are  claimed  to  have  occurred,  but,  if  so, 
they  may  not  be  repeated  on  another  trial. 

A  voluntary  conveyance  of  land  by  a  parent  to  a  child 
is  presumed  to  be  an  advancement;  but  it  is  a  presump- 
tion that  may  be  rebutted.  And  all  the  facts  and  cir- 
cumstances surrounding  the  case  and  the  person  mak- 
ing the  conveyance,  legally  tending  to  show  the  inten- 
tion of  such  person  in  making  the  conveyance,  are  admis- 
sible in  evidence  on  a  trial  of  such  issue  in  the  cause. 
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Woolery  v.  Woolery,  29  Ind.  249 ;  Duling  v.  Johnson^  32 
Ind.  155 ;    Stokesberry  v.  Reynolds,  57  Ind.  425. 

Thejudgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, etc. 


Dodds  v.  V annoy.  Administrator. 

Practice. — Pleading, —  Waiver, — Trial  Withaui  Issue. — Where,  without  objec- 
tioD,  the  parties  to  an  action  go  to  trial  without  an  issue  having  been 
formed  on  a  pleading  alleging  affirmative  matter,  the  same  will  be  afterward 
regarded  us  having  been  controverted  as  fullj  as  if  a  denial  thereto  had 
been  filed. 

Principal  and  Agent. — Demand, — Where  a  debtor  places  in  the  hands  of 
his  creditor  a  chose  in  action  in  favor  of  the  debtor  against  a  third  per- 
son, which  the  creditor  agrees  to  collect,  and  out  of  the  proceeds  thereof 
pay  himself  and  account  to  the  debtor  for  the  residue,  the  creditor  is  the 
agent  of  the  debtor  and  is  not  liable  to  an  action  for  such  residue  until  de- 
mand therefor  has  been  made. 

SAyi:E.^StattUe  of  Limitaiions. — The  statute  of  limitations  does  not  begin  to 
run  in  such  case  until  such  demand  has  been  made. 

l^EW  Trial. — Newiy-Discavered  Evidence, — Oumitlaiive  Evidence, — A  new  trial 
of  a  cause  will  not  be  granted  on  the  ground  of  alleged  newly-discovered 
evidence,  which  is  merely  cumulative. 

From  the  Shelby  Circuit  Court. 

71  jB.  Adams,  L.  T,  MicheneVy  K.  M.  Hard  and  A.  Blair ^ 
for  appellant. 

B.  F.  Love  and  W,  Z.  Conner,  for  appellee. 

WoRDEN,  J. — This  was  an  action  brought  by  the  ad- 
ministrator of  the  estate  of  Solomon  J.  Sayler,  deceased, 
against  Mathew  M.  Dodds,  to  recover  certain  money 
claimed  to  be  due  from  the  defendant  to  the  plaintiff,  on 
the  following  alleged  facts,  viz. : 

That  the  deceased,  in  his  lifetime,  owed  the  defendant 
the  sum  of  one  thousand  five  hundred  and  fifty-two  dol- 
lars and  nine  cents,  upon  an  accounting  between  them ; 
that  the  deceased  delivered  to  the  defendant  a  promissory 
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note,  which  he  held  against  a  third  person,  for  the  sura 
of  one  thousand  nine  hundred  and  nineteen  dollars  and 
thirty-three  cents,  which  the  defendant  was  to  collect,  and 
pay  himself  the  debt  due  from  the  deceased  to  him  out 
of  the  proceeds,  and  pay  the  residue  over  to  the  de- 
ceased ;  that  the  defendant  had  collected  the  money  on 
the  note  thus  placed  in  his  hands,  but  had  failed  to  pay 
over,  on  demand,  the  residue,  as  above  stated. 
The  defendant  answered : 

1.  Oeneral  denial; 

2.  Payment;  and, 

8.     Statute  of  limitations. 

There  was  a  replication  in  denial  of  the  second  para- 
graph of  answer,  but  none  to  the  third. 

Trial  by  jury,  resulting  in  a  verdict  and  judgment  for 
the  plaintift*. 

A  motion  for  a  new  trial  was  made  by  the  defendant^ 
on  the  ground  that  the  verdict  was  not  sustained  by  the 
evidence,  and  on  the  ground  of  newly-discpvered  evi- 
dence, but  was  overruled. 

As  we  understand  the  brief  of  counsel  for  the  appellant,, 
they  claim  that  the  second  and  third  paragraphs  of  the* 
answer  were  established  by  the  evidence. 

There  was  some  evidence  tending  to  show  that  the 
claim  had  been  paid,  and  some  of  a  contrary  tendency. 
We  can  by  no  means  say  that  the  evidence  was  so  clear 
as  to  authorize  us  to  disturb  the  ruling  below  on  that 
point. 

Though  there  was  no  reply  to  the  third  paragraph  of 
answ^er,  yet,  as  the  parties  went  to  trial  without  objection,, 
a  replication  will  be  deemed  to  have  been  waived,  and 
the  answer  will  be  resrarded  as  bavins  been  controverted 
in  the  same  manner  as  if  a  denial  thereto  had  been  filed^ 
Benoit  v.  Schneider^  47  Ind.  13. 

The  defendant  must  be  regarded  as  the  agent  of  the 
deceased  for  the  purpose  of  collecting  the  money  on  the 
note  delivered  to  him,  and  the  plaintiff's  intestate  could 
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not  have  sued  him  for  a  failure  to  pay  over  the  residue- 
until  he  had  made  a  demand  of  payment.  Pierse  v.  Thorn- 
forij  44  Ind.  235;  Heddens  v.  YounglocCy  46  Ind.  212. 

The  statute  of  limitations,  therefore,  did  not  begin  to- 
run  in  favor  of  the  defendant  until  the  demand  was  made. 
Lynch  V.  Jennings^  43  Ind.  276. 

One  James  B.  Parker  testified  to  a  demand  made  by 
the  deceased  upon  the  defendant  for  the  residue  of  the- 
money  collected  on  the  note.  This,  he  said,  was  along  in 
the  Spring  of  1868,  March  or  April.  We  can  not,  from 
any  other  evidence,  determine  precisely  the  time  when 
tlie  demand  was  made.  This  action  was  brought  on  the 
27th  of  April,  1874.  We  can  not  say  that  the  six  years, 
had  expired,  after  the  demand  was  made,  before  the  action 
was  brought.  The  demand  may  have  been  made  on  the- 
28th,  29th,  or  30th  of  April,  1868. 

The  jury  having  found  against  the  defendant  on  the 
third  paragraph  of  his  answer,  we  can  not,  on  the  evi- 
dence adduced,  disturb  their  verdict. 

We  pass  to  the  newly-discovered  evidence.  The  de- 
fendant, in  addition  to  his  own  affidavit,  filed  the  affi- 
davits of  several  persons,  which  were  all  much  alike,  and 
stated,  in  substance,  with  some  variation  of  phraseology^ 
that  they  had  heard  the  deceased  say  that  he  was  square- 
with  Dodds ;  that  he  did  not  owe  Dodds,  nor  did  Dodds 
owe  him. 

One  of  the  affiants  names  the  year  1867  as  the  time- 
when  the  conversation  was  had,  another  the  year  1869,. 
and  the  others  1868,  but  none  of  them  state  the  months 
or  in  any  manner  the  time  of  the  year.  One  affiant 
states,  that  in  June  or  July,  1872,  he  heard  the  deceased 
say  "  he  regarded  Mat.  Dodds  as  a  fraud ;  have  no  busi- 
ness connection  with  him  whatever,  nor  do  I  intend  to 
have." 

This  last  statement  of  the  deceased,  if  it  were  made^ 
could  have  no  bearing  upon  the  issues  whatever.  The- 
deceased  might  then  have  had  no  business  connectioa 
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with  Dodds,  and  yet  Dodds  may  have  owed  him  the 
money  claimed  in  this  action.  It  may  have. been,  for 
aught  we  can  say,  the  non-payment  of  the  money  that 
led  the  deceased  to  place  such  estimate  upon  the  defend- 
ant. 

The  newly-discovered  evidence,  except  that  last  above 
stated,  was  merely  cumulative  to  that  given  by  the  de- 
fendant on  the  trial.  Thus,  the  defendant  introduced 
David  Smith  as  a  witness,  who  testified  as  follows :  "  I 
lieard  Sayler  say,  sometime  after  he  was  in  possession 
of  distillery,  that  he  had  got  shut  of  Dodds,  and  he  did 
not  owe  Dodds,  nor  Dodds  him,  any  thing,  and  he  was 
^lad  of  it.     This  was  in  '67  or  '68." 

Henry  Lewis,  another  of  defendant's  witnesses,  testified 
:as  follows :  "  Knew  Sol.  Sayler  in  his  lifetime.  I  worked 
in  distillery  three  or  four  times  while  he  was  in  it.  I 
<Jrove  team  for  him  in  1868.  Heard  Sayler  two  or  three 
different  times  remark  about  Dodds.  Heard  him  say  he 
•*  did  not  owe  me  any  thing,  and  I  did  not  owe  him  any 
thing.'  This  was  in  the  Spring  of  1868.  Pleasant  weather. 
In  June  or  July  following  heard  him  say  he  wanted  noth- 
ing to  do  with  Dodds ;  was  clear  of  him ;  owed  Dodds 
nothing,  and  Dodds  owed  him  nothing,  and  he  wanted  to 
keep  clear  of  him." 

We  have  thus  set  out  enough  of  the  evidence  given  on 
the  trial  to  show  that  the  newly-discovered  evidence  is 
"but  cumulative;  that  is,  it  is  evidence  of  the  same  kind, 
And  directed  to  the  same  point,  as  that  given  on  the  trial, 
Humphries  v.  The  Administrators  of  Marshall^  12  Ind.  609. 

We  do  not  understand  the  counsel  for  appellant  as  con- 
troverting the  proposition,  that  the  newly-discovered  evi- 
dence was  cumulative  merely,  but  they  claim,  that,  under 
the  statute  authorizing  new  trials,  they  were  entitled  to  a 
new  trial,  notwithstanding  the  character  of  the  newly-dis- 
<jovered  evidence.  The  statute  provides,  that  "A  new 
trial  may  be  granted  in  the  following  cases,  and  upon  the 
following  terms:     *    *     *     Seventh.     Newly-discovered 
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evidence  material  for  the  party  applying,  which  he  could 
not  with  reasonable  diligence  have  discovered  and  pro- 
duced at  the  trial."    2  R.  S.  1876,  p.  179,  sec.  352. 

The  appellant's  counsel  claim,  that,  under  this  statute, 
the  only  question  is,  whether  the  newly-discovered  evi- 
dence is  material  to  the  party  applying  for  a  new  trial, 
and  whether  it  could  have  been  discovered  and  produced 
on  the  trial  with  reasonable  diligence. 

This  literal  construction  has  never  been  put  upon  the- 
statute. 

Thus  it  has  been  held,  that  a  refusal  to  grant  a  new  trial 
on  the  ground  of  newly-discovered  evidence  will  not  be- 
disturbed  by  this  court,  where  such  evidence  does  not 
seem  obviously  suflBcient  to  change  the  result  upon  a 
new  trial.  Cones  v.  Ryman,  9  Ind.  277.  So,  also,  it  is 
held,  that  a  new  trial  will  rarely,  if  ever,  be  granted  on 
the  ground  of  newly-discovered  evidence  to  impeach  wit- 
nesses.    Jackson  v.  Sharpens  Administrator^  29  Ind.  167. 

We  have  a  number  of  cases  in  our  reports  holding,  that 
it  is  not  error  to  overrule  a  motion  for  a  new  trial  made 
on  the  ground  of  newly-discovered  evidence  which  is 
merelv  cumulative.  It  will  be  sufficient  to  cite  the  follow- 
ing:  Fox  v.  Reynolds^  24  Ind.  46;  Zouker  v.  Wiest^  i2 
Ind.  169 ;  Cox  v.  Harvey^  53  Ind.  174.  We  adhere  to  these 
rulings. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Opinion  filed  at  November  term,  1877. 
Petition  for  a  rehearing  overruled  at  May  term,  1878. 
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CoKTnnJANCE. — Ab9ent  WUness, — Where  an  application  for  a  continuanoe  i» 
baaed  upon  the  alleged  absence  of  a  material  witness,  an  admission  by 
the  opposite  party  that  such  witness,  if  present,  would  testify  to  the  facta 
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alleged  in  the  affidavit,  as  true,  obviatea  any  neceasity  for  a  oontinaance 
on  that  ground. 
Same. — Absence  of  AUomey. — Where,  from  the  facts  alleged  in  an  applica- 
tion for  a  continuance  on  account  of  the  abnence  of  the  applicant's  at- 
torney, and  from  the  record  it  does  not  appear  that  the  applicant  was 
prejudiced  thereby,  the  Supreme  Court,  on  appeal,  can  not  say  that  the 
action  of  the  lower  court  in  refusing  the  continuance  asked  was  erroneous. 

From  the  Warren  Circuit  Court. 

J.  L  Taylor^  J.  C.  Green,  J.  C.  Pearson  and  J,  S.  Camp- 
hell,  for  appellant. 

W.  P.  Rhodes,  for  appellees. 

HowK,  J. — In  this  action,  the  appellees,  as  plaintifts,  sued 
the  appellant,  as  defendant,  in  the  court  of  common  pleas 
of  Warren  county,  Indiana,  to  recover  the  amount  alleged 
to  be  due  upon  a  promissory  note  executed  by  the  appel- 
lant to  the  appellees. 

The  appellant  answered,  admitting  the  execution  of 
the  note  in  suit,  but  alleging  a  total  failure  of  the  consid- 
eration of  said  note,  and  giving  in  detail  the  particulars 
thereof. 

The  cause  was  put  at  issue  and  tried  by  a  jury  in  the 
>court  of  common  pleas,  at  its  February  term,  1872,  and  a 
verdict  was  returned  for  the  appellant,  and  judgment 
was  rendered  thereon,  from  which  judgment  the  plain- 
tiffs, now  the  appellees,  appealed  to  this  court. 

On  that  appeal  the  judgment  of  the  court  of  common 
pleas  was  reversed,  because  of  the  error  of  said  court  in 
overruling  the  appellees'  demurrer  to  the  appellant's 
^answer. 

When  the  cause  was  remanded  (courts  of  common 
pleas  having  been  abolished),  it  was  transferred  by  opera- 
tion of  law  to  the  court  below,  for  further  proceedings. 
In  the  latter  court  the  appellant  so  amended  his  answer 
as  to  obviate  the  defects  therein  pointed  out  by  this 
<jourt. 

A  full  statement  of  the  appellant's  defence  is  given 
in  the  former  opinion  of  this  court  in  this  case,  as  the 
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same  is  reported,  under  the  title  of  Lane  v.  W/iitehouse^ 
46  Ind.  389. 

The  cause,  having  been  put  at  issue,  was  again  tried 
by  a  jury,  and  a  verdict  was  returned  for  the  appellees, 
for  the  amount  due  on  the  note  in  suit;  and  the  appel- 
lant's motion  for  a  new  trial  having  been  overruled,  and 
his  exception  saved  to  such  ruling,  judgment  was  rendered 
on  the  verdict. 

In  this  court  the  only  error  properly  assigned  by  the 
uppellant  is  the  overruling  of  his  motion  for  a  new 
trial. 

The  only  cause  for  a  new  trial  apparently  relied  upon 
by  the  appellant  for  the  reversal  of  the  judgment  in  this 
action,  is  the  decision  of  the  court  below,  in  overruling 
his  motion  for  a  continuance. 

It  appears  from  the  record  that  the  appellant's  appli- 
cation for  the  continuance  of  this  action  was  founded 
upon  two  causes,  shown  by  his  affidavit.  The  first  of 
these  causes,  which  was  the  absence  of  certain  named 
witnesses,  was  obviated  by  the  appellees'  admission  that 
the  absent  witnesses  would  testify  to  the  facts  stated  in 
the  affidavit  as  true.      2  R.  S.  1876,  p.  164,  sec.  322. 

The  second  of  said  causes  for  a  continuance  was  thus 
■stated  in  the  appellant's  affidavit :  "  That  he  can  not 
safely  go  into  the  trial  of  this  cause,  on  account  of  the 
absence  of  his  attorney,  Monroe  Milford ;  that  he  has 
been  and  is  his  only  attorney  in  said  cause  ;  that  the  sub- 
ject of  said  suit  is  complicated,  and  that  affiant  has  a 
meritorious  defence,  and  that  the  presence  of  his  said  at- 
torney is  necessary  to  him  in  the  trial  of  the  same;  that 
on  last  evening,  June  21st,  1875,  said  Milford  received  a 
<lippatch  from  Danville,  Illinois,  informing  him  that  a 
-cause  in  which  he  had  been  previously  employed,  to  wit, 
The  State  of  Illinois  v.  Wm.  Cupp^  was  set  down  for  trial 
to-day,  June  22d,  1875,  and  that  affiant  was  not  informed 
of  said  fact  until  last  evening   about  six  o'clock  P.  M., 
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and  that  said  affiant  has  not  had  sufficient  time  to  em- 
ploy any  other  attorney,  and  to  sufficiently  inform  him 
of  the  grounds  of,  and  the  questions  involved  in,  his  de- 
fence." 

In  section  323  of  the  practice  act,  it  is  provided,  that 
"Any  court,  for  good  cause  shown,  may  continue  any  ac- 
tion at  any  stage  of  the  proceedings,  at  the  cost  of  the^ 
applicant,  to  be  paid  as  the  court  shall  direct."  2  R.  S* 
1876,  p.  165. 

The  question  for  decision,  therefore,  and  it  is  the  only 
question  in  this  case,  may  be  thus  stated  :  Was  the  sec- 
ond cause  shown  in  the  appellant's  affidavit  a  "good 
cause"  for  a  continuance  of  this  action?  An  application 
for  the  continuance  of  an  action  is  peculiarly  addressed  to 
the  discretion  of  the  court  before  whom  the  cause  is  pend- 
ing. AVhcn  such  application  is  overruled  by  the  circuit 
court,  and  the  correctness  of  that  ruling  is  presented  to 
this  court  as  error,  the  record  must  show  very  clearly 
that  injustice  has  been  done,  or  the  ruling  will  not  be  dis- 
turbed.    Galvin  V.  The  State^  ex  rel.^  etc,^  56  Ind.  51. 

In  this  case,  we  can  not  say,  from  the  record  of  this  ac- 
tion, that  any  injustice  was  done  the  appellant  by  the  de- 
cision of  the  court  below,  in  refusing  him  a  continuance^ 
of  the  case,  on  account  of  the  absence  of  his  attorney* 
It  was  not  the  fault  of  either  the  appellees  or  the  court 
below,  that  the  appellant's  attorney  was  absent  at  the  time 
set  for  the  trial  of  this  cause.  It  does  not  appear  from 
the  appellant's  affidavit,  that  he  made  any  eftbrt,  or  used 
any  means,  to  prevent  the  attorney  from  going  away,  or 
to  secure  his  presence  and  assistance  in  the  trial  of  this 
cause.  It  seems  to  us,  also,  that  the  affidavit  did  not 
show,  with  satisfactory  certainty,  that  the  appellant  had 
not  ample  time,  after  he  learned  that  his  attorney  would 
be  absent  on  the  day  set  for  the  trial  of  this  cause,  to  em- 
ploy another  attorney,  and  to  inform  him  fully  of  the 
grounds  of  his  defence  and  of  the  questions  involved 
therein.    The  issues  were  joined  in  the  cause,  and,  as  we 
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have  seen,  the  burthen  of  those  issues  was  on  the  appel- 
lant. His  answer,  which  could  be  carefully  read,  studied 
and  understood  in  an  hour's  time  by  any  attorney,  fully 
disclosed  "the  nature  of  his  defence;"  and  the  material 
question  involved  therein,  as  it  seems  to  us,  was,  whether 
he  could  prove  the  matters  alleged  in  his  answer  by  suffi- 
cient evidence. 

In  our  opinion,  no  error  was  committed  by  the  court 
below,  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Clarke's  Grant. — Town  of  Clarkmlle. — Slate  of  Virginia. — Judicial  NoiM. —  jgj  |^ 

Supreme  Court. — ^The  Supreme  Court  takes  judicial  notice,  as  a  part  of  the  "ei     97 

history  of  this  State,  that  the  grant  of  land  hy  the  State  of  Virginia,  com-  ^iL-^ 

monly  called  Garke's  Grant,  2  K.  S.  1876,  p.  711,  was  surveyed  and  lo-  L47  497 

cated  adjacent  to  the  Falls  of  the  Ohio  river,  in  the  counties  of  Clarke, 
Floyd  and  Scott,  in  this  State ;  and  also  that  the  town  of  Clarksville  was 
located  and  laid  out  abuttinp^  on  the  Ohio  river,  within  such  grant,  in  said 
counties  of  Clarke  and  Floyd. 

Same. — Act  Amending  Charter  of  Qarkamlle, — The  act  of  June  17th,  1852, 
Special  Acts  of  1852,  p.  96,  "amendatory  of  the  charter  of  the  town  of 
Clarksville,"  etc.,  has  never  been  amended  or  repealed,  and  is  still  in  full 
force,  and  governs  that  part  of  Clarke's  Grant  laid  off  and  platted  as  the 
to¥m  of  Clarksville. 

Same. — IneorpoixUion  of  Pari  of  Toum. — Town  of  Ohio  Falls. — Case  Overruled, — 
Under  such  amendatory  statute  it  was  incompetent  for  any  portion  of  the 
town  of  Clarksville  to  organize  itself  into  nn  independent  town;  and 
therefore  the  organization  of  part  of  such  town  under  the  corporate  name 
of  the  town  of  Ohio  Falls  was  void.  St.  Clair  v.  Kelly,  50  Ind.  535, 
overruled. 

Saute. — Action  to  Recover  Proceeds  of  Sales  of  Lots. — Parties. — Demand, — An 
action  against  the  successors  of  the  trustees  nominated  in  the  act  of  the 
State  of  Virginia,  2  R.  S.  1876,  p.  711,  to  compel  them  to  surrender  up  the 
books  and  papers  connected  with,  and  the  proceeds  of,  the  sales  of  the 
lots  laid  out  and  platted  as  the  town  of  Clarksville  under  such  grant,  can 
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be  iDaintained  only  by  tbe  board  of  trustees  of  such  town,  elected  by  vir- 
tue of  the  provisions  of  the  act  amending  the  charter  of  the  town  of 
Clarksville,  supra,  after  demand  made  by  such  board  on  such  successorsi 
and  refusal  bj  the  latter. 
Same. — MdndaU. — Heading. — A  mere  citizen  of  such  town  can  not  compel 
such  surrender,  hy  mandate  or  otherwise,  even  though  he  allege  himself 
to  be  suing  for  the  benefit  of  all  the  citizens  thereof. 

From  the  Clarke  Circuit  Court. 

J,  H.  Stotsenburg^  for  appellant. 

•7.  G.  Howard  and  J.  F.  Reed,  for  appellees. 

HowK,  J. — In  this  action,  the  appellant,  as  plaintiff, 
sued  the  appellees,  as  defendants,  in  the  court  below. 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  he  was  an  inhabitant  of  the  tract  of  land,  containing 
about  one  thousand  acres,  commonly  called  Clarksville, 
and  then  the  town  of  Ohio  Falls,  in  Clarke's  Grant,  Clarke 
county,  Indiana;  that  there  were  at  least  five  hundred 
inhabitants  of  said  tract  who  were  equally  interested  with 
the  appellant  in  the  subject-matter  of  this  suit,  and  the 
question  involved  is  one  of  a  common  and  general  inter- 
est to  all  of  them,  and  they  were  so  numerous  that  it  was 
impracticable  to  bring  them  all  before  the  court;  and, 
therefore,  with  leave  of  the  court,  the  appellant  sued  for 
the  benefit  of  all  said  inhabitants;  that,  in  the  year  1783, 
the  Commonwealth  of  Virginia,  then  owning  said  Clarke's 
Grant,  and  having  exclusive  sovereignty  over  the  country 
north-west  of  the  river  Ohio,  within  which  the  said  grant 
was  situated,  provided  by  statute  that  said  one  thousand 
acres  of  land  should  be  laid  out  for  a  town,  which  was 
accordingly  done  pursuant  to  said  statute,  and  that,  after 
the  plat  of  said  lands  had  been  returned,  which  was  also 
done  pursuant  to  said  statute,  the  title  to  said  lands 
should  be  invested  in  ten  "gentlemen,"  trustees,  named 
m  said  statute,  who  should  lav  off  the  same  into  lots  and 
(Streets,  and  that  thereupon  said  trustees,  or  any  five  of 
them,  should  sell  the  said  lots,  and  that  the  moneys 
Arising  from  such  sale  should  be  applied  by  said  trustees 
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in  such  manner  as  they  might  judge  most  beneficial  for 
the  inhabitants  of  said  town;  tliat  said  trustees  sold  said 
lots,  and  the  net  proceeds  thereof  amounted  to  over 
twenty  thousand  dollars ;  that  the  said  trustees  named  by 
Virginia  were  all  dead,  and  the  appellees,  James  11. 
McCampbell,  John  F.  Heed,  Peter  Myers,  Thomas  J. 
Howard,  William  S.  Jacobs  and  William  H.  Fogg,  all  of 
whom  reside  in  said  Clarke  county,  claimed,  that,  by  rea- 
«on  of  the  death,  removal  out  of  the  county  and  other 
legal  disabilities  of  said  trustees,  and  their  successors, 
they,  the  ai)[)ellees,  were  the  proper  and  lawful  suc- 
tccssors  of  said  ten  trustees,  specified  in  said  statute,  and 
ithat,  under  such  claim,  they,  the  appellees,  had  in  their 
possession  and  under  their  control  at  least  the  sum  often 
thousand  dollars,  properly  belonging  to  the  inhabitants 
of  said  town,  and  which  ought  to  be  applied  for  their 
))enefit;  that  said  moneys,  instead  of  having  been  so  ap- 
plied, had  been  loaned  by  the  appellees  to  themselves  and 
their  friends,  and  no  accounting  whatever  had  been  made 
to  the  inhabitants  of  said  town  for  the  same,  or  any  part 
thereof;  that  the  appellees  were  not  the  successors  of  the 
trustees  named  in  said  statute,  and  were  not  the  trustees 
of  the  town  of  Clarksville,  because  long  since,  by  reason 
of  the  failure  to  supply  the  places  of  those  who  died,  re- 
«igned  or  removed  from  said  Clarke  county,  the  number 
of  the  trustees  had  been  reduced  below  ten,  the  number 
«pecified  in  said  Virginia  statute,  and^  therefore,  the  ap- 
pellees held  and  retained  said  moneys  without  right  or 
iiuthority  of  law ;  that,  since  1870,  the  inhabitants  of  said 
tract  of  land  had  been  under  the  municipal  government 
of  the  trustees  of  the  town  of  Ohio  Falls,  which  was  in- 
<>orporated  under  the  general  law  of  this  State,  providing 
for  the  incorporation  of  towns,  \vhich  town  was  laid  out 
on  said  one  thousand  acres  of  land,  and  had  ever  since 
•constituted  a  body  politic  and  corporate,  by  the  name  of 
Ohio  Falls,  and  as  such  town  was  the  proper  and  only 
.agent  of  the  said  inhabitants,  to  which  said  money  should 
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be  paid,  for  the  benefit  of  said  inhabitants ;  and  that  the 
appellees,  although  properly  requested  thereunto,  had  re- 
fused to  pay  over  said  moneys  to  the  said  town  of  Ohio- 
Falls,  for  the  benefit  of  its  inhabitants.  Wherefore  the 
appellant  prayed  the  court  to  compel  the  appellees,  by  a 
writ  of  mandate,  to  pay  the  said  moneys  to  the  said 
town  of  Ohio  Falls,  and  for  all  other  proper  relief  iu  the 
premises. 

To  this  complaint,  the  appellees  demurred,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  which  demurrer  was  sustained  by  the 
court,  and  to  this  decision  the  appellant  excepted ;  and^ 
declining  to  amend  or  plead  further,  judgment  was  ren- 
dered against  him,  in  favor  of  the  appellees,  on  their  de- 
murrer, for  the  costs  of  suit. 

In  this  court,  the  appellant  has  assigned  as  error  the 
decision  of  the  court  below,  in  sustaining  the  appellees'" 
demurrer  to  his  complaint. 

It  seems  very  clear  to  us,  that  this  action  can  not  be 
maintained  by  the  appellant,  as  plaintift*.  As  stated  in 
the  appellant's  complaint,  the  town  of  Clarksville  em- 
braced within  its  boundaries  one  thousand  acres  of  land, 
which  was  platted  and  laid  out  as  a  town,  under  and  pur- 
suant to  a  statute  of  the  Commonwealth  of  Virginia,  in 
the  year  1783.  At  that  time  Virginia  claimed  sovereignty 
over  the  territory  north-west  of  the  river  Ohio,  embracing^ 
within  its  limits  the  present  State  of  Indiana.  The  As- 
sembly of  Virginia  granted  to  "  Colonel  George  Rogers 
Clarke,  and  the  officers  and  soldiers  who  assisted  in  the 
reduction  of  the  British  posts  in  the  Illinois,*'  one  hun- 
dred and  fifty  thousand  acres  of  land  on  the  north-west 
side  of  the  Ohio  river,  the  length  of  which  should  not 
exceed  double  the  breadth.  By  the  statute  of  Virginia, 
passed  in  1783,  a  board  of  commissioners  was  created  for 
the  purpose  of  locating  and  surveying  the  said  grant  of 
land.  It  was  made  the  duty  of  this  board  of  commis- 
sioners to  first  lay  out  "  one  thousand  acres  at  the  most 
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•convenient  place  "  in  said  grant  "  for  a  town."  In  sec- 
tion 2  of  said  statute,  it  was  further  enacted,  "  That  a 
plat  of  the  said  one  thousand  acres  of  land  laid  oft*  for  a 
town,  shall  be  returned  by  the  surveyor  to  the  court  of 
the  county  of  Jefferson,  to  be  by  the  clerk  thereof  re- 
corded ;  and  thereupon  the  same  shall  be  and  is  hereby 
invested  in  William  Fleming,  John  Edwards,  John  Camp- 
bell, Walker  Daniel,  Qeorge  Rogers  Clarke,  John  Mont- 
gomery, Abraham  Chapliu,  John  Bailey,  Robert  Todd 
and  William  Clarke,  gentlemen,  trustees,  to  be  by  them, 
or  any  five  of  them,  laid  off  into  lots  of  half  an  acre  each, 
with  convenient  streets  and  public  lots,  which  shall  be 
and  the  same  is  hereby  established  a  town  by  the  name 
of  Clarksville.".    1  G.  &  H.,  p.  723. 

It  is  a  part  of  the  history  of  this  State,  of  which  we 
take  notice,  that  this  grant  of  land  by  Virginia  to  the 
officers  and  soldiers  of  Col.  George  Rogers  Clarke's  Illi- 
nois Regiment,  sometimes  called  "Clarke's  Grant"  and 
sometimes  the  "  Illinois  Grant,"  was  surveyed  and  located 
adjacent  to  the  Falls  of  the  Ohio  river,  lying  chiefly  in 
Clarke  county,  but  extending  westward  into  Floyd 
oounty,  and  northward  into  Scott  county,  in  this  State; 
and  that  the  town  of  Clarksville  was  located  and  laid 
out  in  the  two  counties  of  Clarke  and  Floyd,  and  abut- 
ting on  the  Ohio  River. 

It  was  further  provided  in  said  section  2  of  the  said  stat- 
ute of  Virginia,  "  That  after  the  said  lands  shall  be  laid  off 
into  lots  and  streets,  the  said  trustees,  or  any  five  of  them, 
«hall  proceed  to  sell  the  same,  or  so  many  as  they  shall 
judge  expedient,  at  public  auction,  for  the  best  price  that 
can  be  had,  *  *  *  ^nd  the  money  arising  from 
-such  sale,  shall  be  applied  by  the  said  trustees  in  such 
manner  as  they  may  judge  most  beneficial  for  the  inhab- 
itants of  the  said  town ;  *  *  *  and,  in  case  of  the 
-death,  removal  out  of  the  county,  or  other  legal  disabili- 
ity,  of  any«of  the  said  trustees,  the  remaining  trustees 
«hall  supply  such  vacancies  by  electing  others,  from  time 
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to  time,  who  shall  be  vested  with  the  same  powers  acp 
those  particularly  nominated  in  this  act." 

It  appears  from  the  appellant's  complaint,  that  the  ap- 
pellees in  this  action  claim  to  be  the  trustees  of  said  towa 
of  Clarksville,  as  the  successors  of  those  nominated  ia 
said  Virginia  statute,  under  the  terms  thereof. 

By  the  sixteenth  clause  of  the  schedule  in  the  Consti- 
tution of  this  State,  of  1851,  it  was  provided  as  follows: 

"  Sixteenth.  The  General  Assembly  may  alter  or  amend 
the  charter  of  Clarksville,  and  make  such  regulations  a» 
maybe  necessary  for  carrying  into  eftect  the  objects  contem- 
plated in  granting  the  same;  and  the  funds  belonging  to 
said  town  shall  be  applied  according  to  the  intention  of  the 
grantor." 

Under  the  power  thus  conferred,  the  General  Assem- 
bly of  this  State,  at  the  first  session  thereof  after  the 
adoption  of  the  Constitution  of  1851,  passed  an  act  enti- 
tled "An  act  amendatory  of  the  charter  of  the  town  of 
Clarksville  in  Clarke  and  Floyd  counties,"  approved  June 
17th,  1852.     Special  Acts  of  1852,  p.  96. 

This  act  is  in  full  force,  having  never  been  amended  nor 
repealed ;  and,  in  our  opinion,  it  is  the  law  of  this  State 
which  is  applicable  to  and  governs  the  one  thousand  acres 
of  land  which  were  laid  off  and  platted  as  the  town  of 
Clarksville,  under  the  Virginia  statute  before  referred  to. 
It  provided  that  the  number  of  the  trustees  of  said  town 
should  thereafter  be  three,  and  it  prescribes  the  manner 
of  choosing  these  trustees.  It  is  very  certain,  we  think, 
that  it  was  not  competent,  under  this  legislation,  for  any 
part  of  the  said  town  to  organize  itself  into  another  town,, 
under  the  general  law  of  this  State  providing  for  the  in- 
corporation of  towns.  1  R.  S.  1876,  p.  874.  It  is  true^ 
that  the  town  of  Clarksville  might,  under  section  56  ot 
said  general  law,  "  by  a  resolution  of  the  board  of  trus- 
tees" of  said  town, '*  entered  upon  the  record  book  of 
the  corporation,  become  incorporated  under"  said  general 
law. 
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Bat  this  is  the  only  mode  prescribed  by  law,  whereby 
the  said  town  of  Clarksville,  or  any  part  thereof,  could 
become  incorporated  under  said  general  law  for  the  in- 
corporation of  towns. 

In  the  case  of  St.  Clair  v.  Kelly,  50  Ind.  535,  it  is 
very  certain  that  the  attention  of  this  court  was  not 
directed  to  the  statute  of  this  State  "amendatory  of 
the  charter  of  the  town  of  Clarksville,  in  Clarke  and 
Floyd  counties,"  before  referred  to;  as,  otherwise,  it 
would  never  have  been  held  by  this  court,  that  it  was 
competent  for  a  part  of  said  town  of  Clarksville  to  or- 
ganize and  incorporate  itself  into  a  new  and  independent 
town,  under  the  name  of  the  town  of  Ohio  Falls  or  any 
other  name,  under  the  provisions  of  the  general  law  of 
this  State  providing  for  the  incorporation  of  towns. 

By  the  light  aftbrded  us  by  the  legislation  of  this  State 
amendatory  of  the  charter  of  the  town  of  Clarksville,  suprUj 
we  are  constrained  to  say,  that  the  decision  of  this  court 
in  the  case  referred  to  in  50  Ind.  535  was  a  mistake,  and 
to  hold,  as  we  do  now,  that  the  town  of  Ohio  Falls  was 
not  properly  incorporated  under  the  general  law  of  this 
State. 

By  section  5  of  the  said  act  amendatory  of  the  charter 
of  the  town  of  Clarksville,  it  is  provided,  that  the 
trustees  of  said  town,  elected  under  the  provisions  of  said 
act,  may  call  upon  the  trustees  and  officers  of  the  corpo- 
ration, under  the  said  statute  of  Virginia,  and  demand  of 
them  the  surrender  up  to  the  said  trustees,  under  said 
amendatory  act,  "of  all  the  books,  papers  and  property 
of  every  description  in  their  possession  belonging  to  said 
corporation;  and  if  not  surrendered  on  demand,"  the 
said  trustees,  under  said  amondatory  act,  Avoro  thereby 
vested  with  all  the  necessary  authority  to  compel  the  same 
by  due  process  of  law.     Supra. 

It  is  clear,  we  think,  from  what  we  have  written,  that 
this  action  can  not  be  maintained. 

If  the  appellees  are,  as  it   is   said   they  claim    to  be, 
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the  trustees  of  the  town  of  Clarksville,  under  said 
statute  of  Virginia,  and  if,  as  such  trustees,  they  have  in 
their  possession  books,  papers,  property  or  money,  be- 
longing to  the  corporation  of  Clarksville,  they  can  only 
be  required,  under  the  provisions  of  said  amendatory  act, 
to  surrender  the  same  up  to  the  trustees  of  said  town  of 
Clarksville,  elected  under  said  amendatory  act,  and  not 
then  until  after  demand  made  for,  and  a  refusal  or  failure 
to  make,  such  surrender. 

In  our  opinion,  the  appellant's  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action  in  his  favor 
or  against  the  appellees  ;  and  therefore  we  hold,  that  no 
error  was  committed  by  the  court  below  in  sustaining 
the  appellees'  demurrer  to  said  complaint. 

The  case  of  SL  Clair  v.  Kelly,  supra^  is  overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Opinion  filed  at  November  term,  1877. 

Petition  for  a  rehearing  overruled  at  May  term,  1878. 
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New  Trial.— Cbm/)/atni  for^  After  Term, — A  complaint  for  a  new  trial,  filed 
after  the  term  at  which  trial  was  had,  must  Rhow  that  the  causes  relied  upon 
for  a  new  trial  were  not  discovered  until  after  such  term. 

Same. — Motion  al  Term, — Where  cauRes  for  a  new  trial  are  discovered  dur- 
ing the  term  they  should  be  presented  during  that  term  by  motion. 

Same. — Newly- Discovered  Evidence.  —  A  complaint  for  a  new  trial,  on  the 
ground  of  newly-discovered  evidence,  must,  to  be  sufficient,  set  out  all 
the  evidence,  written  and  documentary  as  well  as  oral,  as  given  on  the 
former  trial,  and  not  a  mere  statement  of  its  substance  or  effect. 

Same. — Demurrer. — Where,  from  the  evidence  incorporated  in  such  complaint 
and  alleged  to  be  all  that  was  given  on  the  trial,  it  appears  that  other 
evidence  was  given,  the  complaint  is  insufficient  on  demurrer;  as  the  de- 
murrer, in  such  case,  does  not  admit  the  truth  of  the  allegation  so  con- 
tradicted. 

From  the  Posey  Circuit  Court. 
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JE.  D.  Oweriy  W.  M.  Hoggatt  and  C  A.  DeBruleVy  for  ap- 
pellants. 

C  Denbyy  D.  B.  Kumler^  J.  E.  McDonald,  J.  M.  But- 
ler, F,  B.  McDonald  and  G.  C.  Butler,  for  appellees. 

WoRDEN,  J. — The  appellants  herein  brought  an  action 
to  establish,  and  to  admit  to  jft^obate,  the  supposed  last 
will  of  Robert  Barnes,  deceased ;  and  upon  the  trial  of 
the  cause  there  was  a  verdict  and  judgment  for  the  de- 
fendants in  that  action. 

This  action  was  brought,  after  the  expiration  of  the 
term  at  which  the  former  one  was  tried,  by  theappellanta 
herein,  the  plaintiffi  in  the  former  action,  to  obtain  a  new 
trial  in  that  action. 

A  demurrer  to  the  complaint,  for  want  of  sufficient 
facts,  was  sustained,  and  final  judgment  rendered  for  the 
defendants. 

Error  is  assigned  upon  the  ruling  in  sustaining  the  de- 
murrer to  the  complaint. 

The  complaint  specified  the  grounds  upon  which  a  new 
trial  was  asked,  as  follows : 

"  And  the  plaintifts  say  there  are  the  following  causes 
and  reasons  why  the  said  judgment  should  be  opened  up, 
and  said  verdict  should  be  set  aside  and  in  all  things  va- 
cated, and  a  new  trial  granted  the  plaintiifs  herein,  to 
wit: 

"1st.  Newly-discovered  evidence  material  for  the 
party  applying,  which  they  could  not,  with  reasonable 
diligence,  have  discovered  and  produced  at  the  trial; 

"  2d.     Misconduct  of  the  prevailing  party; 

"  3d.     Irregularity  in  the  prevailing  party ; 

"  4th.  Misconduct  herein  of  the  attorneys  of  the  de- 
fendants employed  upon  such  former  trial ; 

"  5th.  That  the  principal  witnesses  for  the  defendants, 
or  one  or  more  of  them,  committed  corrupt  and  wilful 
perjury  in  their  evidence  upon  said  former  trial,  in  points 
material  to  the  issue." 

These  causes  are  set  out  more  specifically  and  at  large 
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in  the  complaint;  but  there  is  no  allegation  that  any  of 
them  except  the  first,  the  newly-discovered  evidence^ 
were  discovered  after  the  term  at  which  the  verdict  wa* 
rendered,  nor  that  they  were  not  known  to  the  appellants 
during  that  term. 

The  language  of  the  complaint,  in  respect  to  the  dis- 
covery of  the  causes  for  a  new  trial,  is  confined  to  the 
newly-discovered  evidence,  and  does  not  embrace  the 
other  causes.     The  following  is  the  averment : 

"  And  the  plaintiffs  say,  that  the  newly-discovered  evi- 
dence, herein  made  one  of  the  causes  for  a  new  trial,  was 
wholly  unknown  to  the  plaintifiFs  at  the  time  of  said  for- 
mer trial,  and  during  the  term  of  the  court  at  which  said 
trial  was  had,"  etc. 

Where  an  action  is  commenced  for  the  new  trial  of  a 
cause,  after  the  term  at  which  the  same  was  tried,  the 
complaint  must  show,  that  the  causes  for  which  such  new 
trial  is  asked  were  discovered  after  the  term  at  which  the 
verdict  or  decision  was  rendered ;  for  such  action  can  not 
be  maintained,  unless  the  causes  are  discovered  after  the 
term.  If  discovered  during  the  term,  the  proceeding  to 
obtain  a  new  trial  is  by  motion,  to  be  made  at  that  term^ 
2  R.  S.  1876,  p.  183,  sees.  354,  355,  356. 

We  may  dismiss  all  the  grounds  upon  which  a  new 
trial  was  asked,  except  the  newly-discovered  evidence, 
inasmuch  as  it  does  not  appear  that  they  were  discovered 
after  the  term  at  which  the  verdict  was  rendered. 

It  is  well  settled,  that  a  complaint  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence  must  set  out  all 
the  evidence  given  upon  the  former  trial.  Sanders  v.  Loj/y 
45  Ind.  229. 

The  complaint  in  this  case  alleges,  "  that,  upon  the  trial 
of  said  issues  of  fact  before  the  jury  aforesaid,  the  par- 
ties, plaintiffs  and  defendants,  to  sustain  such  issues  upon 
their  respective  parts,  introduced  and  gave  to  the  jury  the 
evidence  which  is  contained  in  exhibits  marked  1,  2,  8, 9^ 
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11,  herewith  filed,  which  contain  all  the  evidence  givett 
on  said  trial." 

In  turning  to  the  evidence,  we  find  that  W.  B.  Welborn 
was  examined  as  a  witness,  who  testified  as  follows : 

"  I  am  clerk  of  Gibson  County  Circuit  Court.  These- 
papers  are  part  of  the  files  of  the  clerk's  oflice  of  Qibson 
county.  I  brought  them  here.  They  are  all  papers  in 
case  of  Frederika  Riel  v.  Robert  Barnes J^ 

The  record  then  proceeds  as  follows : 

"  Interrogatories,  filing-mark  and  answers  offered- 
33  ques.  of  interrogatories,  and  answer,  read,  filed 
Sept.  13,  70. 

**  3  Interrogatory  filed  Sept.  21,  70. 

"  Filed  in  Ct.  Ct.,  Nov.  24,  70. 

"  Ans.  to  35  interrog.  filed  27,  Sept.  1870." 

These  papers  seem  to  have  been  read  in  evidence^ 
but  they  are  not  set  out  in  the  record. 

Hiram  E.  Reed  testified  as  a  witness,  and  the  record,, 
after  setting  out  a  part  of  his  evidence,  proceeds  aa 
follows : 

"  Examination  proceeded  as  contrary  to  questions  5,  6,. 
7,  8  and  9,  on  pages  64  k  65,  being  on  pages  162  k 
163  of  this  record,  contradicting  Hayhurst,  and  swearing 
that  the  conversation  occurred  as  detailed  in  those  ques* 
tions." 

John  E.  Dutcher  was  called,  who  testified  as  follows : 

"  I  have  no  interest  in  this  suit ;  I  know  Alfred  Russell ; 
I  had  charge  of  the  store  after  Barnes'  death." 

The  record  then  proceeds  in  the  following  manner: 

"  Examination  proceeded,  contradicting  Russell  in  his 
evidence  in  answer  to  questions  1,  2,  3,  4,  5  &  6,  on 
pages  49,  50  &  51,  being  on  pages  150,  151  &  152  of  this 
record,  and  swearing  the  said  conversation  occurred ;  also- 
contradicting  Ilayhurst's  evidence  in  answer  to  ques- 
tions 10,  11,  12,  13,  14, 15  &  16,  on  pages  65  &  66,  be- 
ing on  pages  163,  164  &  165  of  this  record,  and  swear- 
ing the  conversation  occurred." 
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Luke  Wood  was  called,  and  the  record,  without  stating 
his  evidence  upon  the  subject,  states  that  he  "contradicts 
Russell  in  his  evidence  in  answer  to  questions  11  &  12, 
on  page  53,  being  on  page  153  of  this  record,  and  swear- 
ing the  conversation  occurred." 

It  is  thus  rendered  very  apparent  that  there  was  writ- 
ten as  well  as  oral  evidence  given  upon  the  trial,  which 
is  not  contained  in  the  complaint  herein. 

We  have  no  means  of  knowing  the  character  or  effect 
of  the  written  or  documentary  evidence  produced  by  Mr. 
Welborn ;  and  as  to  the  omitted  oral  evidence  we  have 
not  the  language  of  the  witnesses  themselves,  but  a  third 
person's  statement  of  what  he  supposed  to  be  the  effect 
of  the  evideiice. 

This  will  not  do  as  a  substitute  for  the  language  of  the 
witnesses  themselves.  Yates  v.  George,  51  Ind.  324 ;  An- 
derson  v.  Lane,  82  Ind.  102. 

But  the  appellants  insist,  that,  as  the  complaint  alleged 
that  the  exhibits  referred  to  contained  all  the  evidence 
given  upon  the  former  trial,  the  demurrer  admitted  the 
allegation  to  be  true,  and  that  the  appellees  can  not  now 
be  heard  to  say  to  the  contrary.  Doubtless,  if  the  com- 
plaint had  set  out  certain  evidence,  and  there  had  been 
nothing  contained  in  it  to  show  that  other  or  further  evi- 
<ience  had  been  given,  an  allegation  that  the  evidence 
thus  set  out  V7as  all  that  was  given  would  have  been  ad- 
mitted to  be  true  by  the  demurrer.  Sanders  v.  Loy, 
supra. 

But  it  must  be  remembered,  that  a  demurrer  admits 
no  facts  but  such  as  are  well  pleaded.  Thus,  says  Mr. 
Gould,  "as  it  confesses  not  what  is  ill  pleaded,  it  of 
-course  does  not  confess  any  averment,  contradicting  what 
before  appears  certain,  on  the  record."  Gould  Pleadings, 
p.  438,  chap.  9,  sec.  24. 

It  appears  certain  by  the  record,  that  evidence  was 
^iven  on  the  trial  other  than  that  contained  in  the  exhib- 
its referred  to ;  hence  the  demurrer  can  not  be  held  to 
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admit  that  the  exhibits  contained  all  the  evidence  givea 
upon  the  trial,  though  there  was  an  allegation  in  the- 
complaint  that  they  contained  all  that  was  given. 

As  it  appears  affirmatively  by  the  complaint,  that  evi- 
dence was  given  on  the  trial  other  than  that  contained  in 
the  complaint,  no  case  was  made  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence. 

The  demurrer  to  the  complaint  was  properly  sustained^ 
The  judgment  below  is  affirmed,  with  costs. 


Fitzgerald  v.  Gray. 

Ne  Exeat. — Action  en  Beeoffnuanee, — Oomplaini. — In  an  action  on  a  valid  re-- 
cognizance,  duly  taken  by  the  sherifi'  in  a  valid  ne  exeat  proceeding,  the  com* 
plaint  set  ont  such  recognizance  and  the  proceedings  in  Buchne  exeat  cause,, 
and  averred,  as  a  breach  of  the  recognizance,  that  the  recognizors  had  made 
default  in  such  cause,  that  judgment  by  default  had  been  rendered  therein 
against  the  debtor,  that  execution  had  been  issued,  and  that,  such  debtor  not 
having  been  found,  the  execution  had  been  served  on  his  surety  in  such 
recognizance. 

Held,  on  demurrer,  that  the  complaint  is  sufficient. 

Save. — Abatement  of  Action. — Appeal  to  Supreme  Court. — An  answer  in  such 
action,  that,  prior  to  the  commencement  thereof,  proper  steps  had  been 
taken  towards  perfecting  an  appeal  of  such  ne  exeat  cause  to  the  Supreme 
Court,  is  not  sufficient  to  abate  the  action. 

Same. — Stay  cf  Proceedings. — The  perfecting  of  such  appeal  might  be  ground 
for  obtaining  a  temporary  suspension  of  the  action  on  the  recognizance* 

Same. — Process, — Service. — iSeoopnizanoe. — Sheriff. — The  taking  of  a  recog- 
nizance by  the  sheriff,  and  entering  it  on  the  order  of  arrest  in  a  ne  exeat 
proceeding,  is  no  necessary  part  of  the  issue,  service  or  return  of  such 
order. 

Supreme  Coubt. — Cause  for  New  Trial. — A  cause  for  a  new  trial  can  not 
be  considered  by  the  Supreme  Court  on  appeal,  where  the  same  has  not 
been  assigned  in  a  motion  for  a  new  trial. 

From  the  Clinton  Circuit  Court. 

S.  H.  Doyal  and  P.  W.  Gard,  for  appellant. 
H.  Y.  Morrison,  J.  W.  Morrison  and  J.  N.  Sims,  for  ap- 
pellee. 
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Perkins,  J. — Suit  by  William  Gray,  upon  a  forfeited 
ne  exeat  bond,  against  David  and  Abraham  Fitzgerald. 

The  complaint  alleges,  that,  on  the  12th  day  of  Febru- 
ary, 1876,  said  William  Gray  held  a  promissory  note  for 
two  hundred  and  six  dollars,  due  September  11th,  1876, 
upon  David  Fitzgerald  and  J.  C.  Grfiy;  that  said  Fitz- 
gerald was  principal,  and  said  J.  C.  Gray  was  surety; 
that,  at  the  request  of  said  J.  C.  Gray,  surety,  this  plain- 
tiff commenced  proceedings  to  obtain  a  writ  of  ne  exeat 
against  said  David  Fitzgerald;  that  he  obtained  such 
writ ;  that  said  David  was  arrested  thereon,  and  there- 
upon executed  the  following  recognizance: 

"  State  of  Indiana,  \  q  * 
"Clinton  County.    /  ^^^• 

"  Be  it  remembered,  that,  on  the  12th  day  of  February,  one 
thousand  eight  hundred  and  seventy-six,  before  me,  the  un- 
dersigned, sheriff  of  the  county  of  Clinton  and  State  afore- 
Aaid,  personally  came  David  Fitzgerald  and  Abraham 
Fitzgerald,  and  jointly  and  severally  acknowledged  them- 
selves to  owe  and  be  indebted  unto  the  State  of  Indiana 
in  the  sum  of  $250,  to  be  levied  of  their  respective  goods 
and  chattels,  lands  and  tenements,  if  default  be  made  in 
jthe  condition  following :  that  is,  if  the  above  bounden 
David  Fitzgerald  shall  personally  be  and  appear  before 
the  Judge  of  circuit  court,  on  the  first  day  of  their  term 
next  to  be  holden  at  the  court-house  in  the  town  of 

Frankfort,  on  the  —  Monday  in  next,  then  and 

there  to  answer  unto  the  State  of  Indiana,  on  an  informa- 
tion on  file  in  said  county,  for  an  action  brought  in  the 
Clinton  Circuit  Court  by  William  Gray  vs,  David  Fitz- 
gerald, and  not  depart  thence  without  leave  of  the  court, 
then  the  above  recognizance  to  be  void  and  of  no  effect; 
otherwise  to  be  and  remain  in  full  force  and  virtue  in  law. 

"Taken,  acknowledged  before  and  approved  by  me. 
/  **  Wm.  a.  McCray,  D.  Fitzgerald,, [l.  s." 

"  Sheriff*  C.  C.  A.  Fitzgbrald.  [l.  s.]  " 
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The  discharge  of  said  David  aud  the  return  of  the  re- 
cognizanee  are  averred. 

The  complaint  further  avers,  that  there  was  a  mistake 
in  the  recognizance,  specifying  it;  alleges  a  breach  there- 
of in  this,  that  said  recognizors,  on  being  duly  called, 
failed  to  appear  and  made  default;  that  judgment  was 
rendered  against  David  Fitzgerald;  that  execution  was 
issued  thereon,  and,  said  David  not  being  found,  the 
execution  was  served  on  said  Abraham.  Wherefore 
plaintift*  prays  judgment  for  two  hundred  and  fifty  dol- 
lars and  costs. 

These  ne  exeat  proceedings,  including  the  bond  or  re- 
cognizance and  the  judgment  rendered  therein,  have  been 
held  valid,  and  been  sustained  by  the  decision  of  the  Su- 
preme Court,  rendered  at  the  last  term  of  said  court,  in 
the  case  of  Fitzgerald  v.  Gray,  59  Ind.  254. 

Abraham  Fitzgerald  demurred  to  the  complaint  in  the 
case  before  us,  as  not  containing  a  cause  of  action.  The 
demurrer  was  overruled.     He  answered: 

1.  That  "  he  admits  the  execution  of  the  bond  as  set 
out  in  the  plaintiff's  complaint,  and  the  forfeiture  thereof 
as  therein  stated,  and  the  rendition  of  the  judgment  as 
therein  described,  but  says,  that,  at  the  time  of  rendering 
saidjudgment,  said  defendant  David  Fitzgerald  prayed  an 
appeal  therefrom  to  the  Supreme  Court  of  the  State  of  In- 
diana, and  thirty  days  were  given  said  defendant,  in 
which  to  file  a  bill  of  exceptions ;  that  said  bill  was  duly 
prepared,  signed  and  filed  in  the  oflice  of  the  clerk  of  this 
court'"  (the  circuit  court)"  within  said  thirty  days,  and  that, 
on  the  25th  day  of  September,  1876,  said  David  Fitzger- 
ald served  a  notice  in  writing  on'the  plaintiff's  attorneys, 
and  also  on  the  clerk  of  this  court"  (the  circuit  court),  stat- 
ing the  appeal  from  said  judgment  by  said  defendant. 
Wherefore  defendant  Abraham  Fitzgerald  Bay8,that  this 
suit  should  abate." 

This  paragraph  is  duly  verified. 
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The  general  denial  was  filed  as  a  second  paragraph  of 
answer. 

Demurrer  to  the  first  paragraph  sustained,  and  excep- 
tion entered. 

Trial  by  the  court;  judgment  for  the  plaintiff  in  the 
sum  of  two  hundred  and  thirty  dollars,  the  amount  of  the 
note  hereinbefore  mentioned. 

Motion  for  a  new  trial  for  the  following  causes,  viz. : 
Judgment  is  not  sustained  by  evidence,  and  is  con- 
trary to  law ;  was  overruled,  and  an  appeal  taken  to  this 
court. 

The  evidence  is  in  the  record. 

The  assignment  of  errors  in  this  court  is  as  follows : 

1.  The  court  erred  in  overruling  the  demurrer  to  the 
complaint ; 

2.  In  sustaining  the  demurrer  to  the  first  paragraph 
of  answer; 

3.  In  overruling  the  motion  for  a  new  trial ;  and, 

4.  In  overruling  the  motion  in  arrest  of  judgment. 
The  court  did  not  err  in  overruling  the  demurrer  to  the 

complaint.  It  contiiined  a  cause  of  action.  Fitzgerald^. 
Gray^  supra.  It  showed  a  breach  of  the  recognizance, 
which  recognizance  was  valid. 

The  court  did  not  err  in  sustaining  the  demurrer  to  the 
first  paragraph  of  answer.  It  did  not  show  a  perfected 
appeal,  and,  hence,  does  not  show  another  action  pending. 
The  Commissioners^  etc.,  v.  Holman,  34  Ind.  256.  Nor 
do  we  decide  that  such  fact  would  have  been  shown, 
if  such  appeal  appeared  to  have  been  taken.  It  miglit 
have  been  averred  for  a  temporary  suspension  of  the  suit. 

The  court  did  not  err  in  overruling  the  motion  for  a 
new  trial.  The  evidence  sustained  a  judgment,  and  the 
objection  was  not  made  below  that  that  rendered  was  too 
large. 

The  court  did  not  err  in  overruling  the  motion  in  ar- 
rest of  judgment.  This  is  manifest  from  what  has 
already  been  said. 
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The  point  is  here  made,  that  the  recognizance  was 
void  because  not  entered  upon  the  order  of  arrest.  It 
is  not  shown  that  it  was  not  ao  entered.  We  do  not 
here  decide  that  it  was  necessary  that  it  should  haye 
been  so  entered.  The  statute  requires  the  writ  to  "  be  is- 
sued, served  and  returned,"  as  such  orders  are  in  other 
cases.    Bieknell  Civil  Prac,  2d  ed.,  p.  704. 

But  the  taking  and  entering  a  recognizance  are  np  necep- 
Bary  part  of  the  issuing,  serving  or  returning  of  the  order 
of  arrest. 

The  judgment  is  affirmed,  with  costs  and  five  per  GWi. 
damages. 


Moore  st  al.  v.  Clike. 

TowK. — Street  In^prc/vement, — Adion  to  Recover  for, — Fteqding. — Where,  in  an 
action  by  a  contractor,  against  the  owner  of  property  fronting  on  a  street 
in  an  incorporated  town,  which  has  been  improved  by  grading  or  grayel- 
ling,  to  recover  the  amount  of  benefits  estimated  as  having  resulted  to 
8ueh  property  by  such  improvement,  the  complaint  fails  to  allege  that 
proper  specifications  of  the  work  had  bcjen  adopted  by  the  bo^  befofe 
letting  the  contract  for  such  work,  or  that  such  contract  had  been  fet 
npon  specifications  previously  adopted  by  the  board,  or  the  time  apd 
manner  of  the  advertisement  for  proposals  given,  or  that  the  board  had 
required  the  defendant  to  pay  the  a.mountof  hb  estimate,  it  iainsoffieient 
on  demurrer. 

6am£. — EthUnt. — Exhibits  attached  to  such  complaint,  consisting  of  copies 
of  the  petition  for  such  improvement,  the  record  of  the  action  of  such 
board  thereon,  and  of  other  documents  connected  therewith,  can  not  be 
looked  to  in  determining. the  sufficiency  of  the  complaint. 

Prom  the  Blackford  Circuit  Court. 

W.  ff.  Carroll^  for  appellants. 
B.  Q.  Shinn,  for  appellee. 

NiBLACK,  C  J.— ^This  was  an  action  by  the  appellee, 
against  the  appellants,  to  recover  a  proportionate  share 
Qf  the  .estimated  valqe  of  certain  street  improvements. 
Vol.  LXL— 8 
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A  demurrer  to  the  complaint  was  overruled,  and,  issue 
being  joined,  the  cause  was  submitted  to  the  court  for 
trial.  The  trial  resulted  in  a  finding  and  judgment  for 
the  plaintiff.  * 

The  complaint  alleged,  that  the  defendants  were  the 
joint  owners  of  certain  described  real  estate,  consisting 
of  two  lots  in  the  town  of  Hartford  City,  in  the  county 
of  Blackford,  in  this  State,  adjoining  and  fronting  upon 
Jefferson  street  in  said  town,  and  then  proceeded  to  state, 
"that  said  town,  being  duly  incorporated  under  the  gen- 
eral law  of  the  State  of  Indiana  for  the  incorporation  of 
towns,  etc.,  and  a  petition  having  been  presented  to  the 
board  of  trustees  of  said  town,  signed  by  a  majority  of 
the  resident  owners  of  lots  and  parcels  of  ground  border- 
ing and  abutting  upon  Jefferson  street,  in  said  town,  be- 
tween the  crossing  of  Washington  street  and  the  crossing 
of  the  Columbus,  Chicago  and  Indiana  Central  Railroad, 
asking  said  board  to  pass  an  ordinance  requiring  said 
street  to  be  graded  and  gravelled  between  the  above 
named  points,  a  copy  of  which  petition  is  filed  herewith 
and  made  a  part  hereof;  and  said  board  having  granted 
the  prayer  of  said  petition,  said  town,  by  its  board  of 
trustees,  passed  an  ordinance,  a  copy  of  which  is  filed 
herewith  and  made  a  part  hereof,  requiring  said  Jefferson 
street  to  be  graded  and  gravelled  from  the  crossing  of 
Washington  street  south  to  the  Columbus,  Chicago  and 
Indiana  Central  Railroad,  that  being  a  distance  of  more 
than  one  square,  and,  after  having  advertised  to  receive 
proposals  therefor,  a  copy  of  which  advertisement  is  filed 
herewith  and  made  a  part  hereof,  let  the  contract  for 
grading  and  gravelling  said  street  to  plaintiff',  he  being 
the  lowest  and  best  bidder  therefor.  A  copy  of  plaintiff's 
bid,  and  of  the  order  of  said  board  of  trustees  awarding 
said  contract  to  him,  are  filed  herewith  and  made  a  part 
hereof. 

"  Plaintiff'  further  alleges,  that,  pursuant  to  said  con- 
tract, he  graded  and  gravelled  said  street,  in  accordance 
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with  the  specifications  contained  in  said  ordinance,  and 
within  the  time  required  therein,  and  that,  where  such 
grading  and  gravelling  were  done,  the  aforesaid  real  es- 
tate of  defendants  adjoined  and  fronted  on  said  street, 
the  lot  first  named  a  distance  of  sixty  (60)  feet,  and  the 
lot  last  named  and  described  a  distance  of  ninety-two 
(92)  feet ;  that,  after  said  work  had  been  completed  and 
accepted  by  said  board  of  trustees,  a  copy  of  the  order 
of  said  board,  accepting  said  work,  being  filed  herewith 
and  made  a  part  hereof,  and  more  than  ten  days  before 
the  commencement  of  this  action,  said  board  of  trustees 
caused  an  estimate  to  be  made  of  the  entire  cost  of  said 
improvement  and  of  the  cost  thereof  per  lineal  foot  and 
of  the  amount  to  be  assessed  against  each  lot  and  parcel 
of  ground  bordering  on  said  street,  a  copy  of  which  esti- 
mate is  filed  herewith  and  made  a  part  hereof;  that  by 
said  estimate  it  was  ascertained  that  the  cost  of  said  im- 
provement per  lineal  foot  was  63  cejits;  that  of  said 
estimated  cost  the  defendants  are  liable  to  pay  one-half, 
to  wit,  31J  cents  per  lineal  foot,  making  the  aggregate  of 
the  assessment  upon  defendants'  lots  forty-seven  and  ^^ 
dollars,  which  amount,  with  interest  thereon  from  the 
10th  day  of  January,  1874,  is  due  and  owing  from  de- 
fendants to  plaintift',  and  which  the  defendants  fail  and 
refuse  to  pay." 

The  plaintift'  demanded  judgment,  and  that  the  amount 
of  the  judgment  should  be  decreed  to  be  a  specific  lien 
on  the  lots  described  in  the  complaint,  and  a  specific  lien, 
as  demanded,  was  made  a  part  of  the  judgment  in  the 
cause. 

The  only  error  assigned  is  upon  the  eufliciency  of  the 
complaint. 

It  has  been  several  times  decided  by  this  court,  that 
exhibits  which  are  not  the  foundation  of  the  action  or 
defence,  as  in  this  case,  do  not  become  a  part  of  a  plead- 
ing by  being  filed  with  it,  and  that  the  contents  of  such 
exhibits  can  not  be  considered  to  supply  any  omissions 
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in,  or  to  aid  in  like  construction  of,  the  averments  in  the 
pleading  with  which  they  are  filed.  Wilkinson  v.  The 
City  of  PerUj  ante^  p.  1,  and  cases  there  cited. 

We  must,  therefore,  judge  of  the  sufficiency  of  the 
c6mpflaint  by  the  facts  alleged  in  the  body  of  it,  unaided 
by  the  exhibits  accompanying  it. 

The  statute  under  which  this  proceeding  was  instituted 
"Was  construed  by  tiiis  court  in  the  case  of  Anthony  v.  WW- 
fo'ams,  47  Ind.  565. 

In  that  case  it  was  said,  that^  "In  every  ease  w4iefe 
im  incorporated  town  seeks  to  improve  the  streets 
within  its  limits  at  the  expense  of  the  parties  whose 
lots  border  upon  the  street,  except  in  the  case  of  a 
fStreet  *  around '  the  public  square,  there  must  be  a  petJ- 
iSon  signed  by  a  majority  of  the  property  owners  upon 
which  to  base  the  action  of  tftie  board ;  there  must  be  speei- 
4cation8  sufficient  to  show  the  kind,  and  quantity,  and 
Ibcation  of  the  work  to  be  done;  there  must  be  an  ad- 
vertisement for  proposatls  to  do  the  work ;  a  contract  to 
do  the  woi*k  according  ^o  the  specifications  must  be  en- 
tered into ;  the  work  must  be  done  according  to  the  con- 
tract, and  the  amount  of  the  contract  price  therefor  mutt 
"be  estimated  to  the  different  tracts  of  ground  bordering 
on  the  street  improved ;  and  the  board  must  require  the 
owners  of  those  tracts  to  pay  the  amount  so  estimated,  and 
upon  the  failure  or  refusal  of  the  owners  of  such  lots  or 
parcels  of  land  upon  which  such  estimates  have  beeh 
made,  for  the  space  of  ten  days  after  the  date  of  such  es- 
timate, the  contractors  may  immediately  bring  suit  and 
recover,  against  the  owners  of  such  lots  or  parcels  of  land, 
the  amount  of  such  estimates.  These  are  the  essential 
requisites  of  the  statute,  and,  in  our  opinion,  should  be 
fltibstantially  averred  in  the  complaint;  for  otherwise 
there  is  no  protection  to  the  owners  of  property  in  in- 
corporated towns.*'     1  R.  S.  1876,  p.  190. 

Some  of  the  material  allegations  of  the  complaint  -be- 
fore us  are  presented  by  way  of  recital  rather  than  ite 
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separate  and  distinct  averments,  a&  is  the  better  practice, 
Btkd  henee  we  have  some  difficulty  in  giving  a  satisfactory 
construction  to  some  portions  of  the  complaint;  but  it 
seems  to  us  quite  obvious  that  it  is  not  sufficiently  shown 
that  proper  specifications  were  adopted  by  the  board  b^ 
fore  letting  the  contract  for  the  improvements,  nor  that 
tke  contract  was  let  upon  specifications  previously  adopt- 
ed, nor  are  the  time  and  manner  of  the  advertisement  f6r 
proposals  given,  by  which  their  sufficiency  might  be  ad- 
jttdieated  upon.  Neither  is  there  any  averment  that  the 
board  of  trustees  required  the  defendants  to  pay  the 
ftoount  of  moAey  alleged  to  have  been  estimated  against 
them. 

For  these  reasons,  without  considering  other  objections' 
urged  against  it,  we  are  of  the  opinion,  that  the  demurrer 
tcr  the  complaint  ought  to  have  been  sustained,  and  that, 
tt^  a  consequence,  the  court  erred  in  overruling  it. 

The  judgmentis  reversed,  at  the  costs  of  the  appellee,  and 
ihe  eanse  remanded,  for  farther  proceedings,  in  aecord- 
afice  with  this  opinion. 


Harris  bt  al.  v.  Harris  et  al. 

Will. — Oonteatmg  Validity  of, —  Venue, — Jurisdiction. — An  action  to  contest 
the  Talldity,  sttd  resist  or  tet  aside  Che  |>rohale,  of  a  wHI  mnst  be 
¥roaf  ht  in  the  circuit  court  of  the  county  whereof  the  testator  was  an 
inhabitant  immediately  previous  to  his  death,  or,  if  he  was  not  an  in- 
habitant of  this  State,  in  the  county  in  which  he  left  assets,  or  into  Which 
his  aMets  might  hare  come. 

SdfBL — Weixer, — Amffnmeni  of  Error. — iVaertee. — JPhading, — The  juriadie* 
tion  of  the  court  over  the  subject-matter,  and  the  Swificiency  of  the  comp 
plaint,  in  such  action,  are  not  waived  by  a  failure  to  demur  or  answer, 
but  may  be  questioned  by  a  motion  in  arrest,  or  an  assignment  of  error 
&^  Appeal  to  the  Supreme  Court. 

BSMWL — Pleading, — Matum  m  ArreaL — An  allegation  in  thecompKiint  in  such 
action,  that  the  decedent,  '*  who  was  a  resident  of "  the  county  wherein 
the  action  was  brought,  had  '*  departed  this  life  on/'  etc.,  in  another 


I  61     117 
1186    653 

138     W» 

61"  117 
140  4f>9 
148    438 


61 

117 

146 

370 

61 

117 

148 

686 

148 

687 

148 

(WS 

0148  C89 

kbO 

aoe 

150 

314 

H8  SUPREME  COURT  OF  INDIANA. 

Harris  ei  at.  v.  Harris  ei  al. 

^  ■ 

State,  '*  while  temporarily  absent  from  this  State,"  and  that  the  decedent, 
'*  at  the  time  of  his  death,"  was  **  the  owner  of  personal  property  in  "  each 
county,  is  sufficient  on  motion  in  arrest. 

Same. — Foreign  WHl  Ih-obaied  in  Foreiffn  SuUe. — Appliealum  to  Record  in  ikk 
State, — Where  a  person  interested  in  a  will  duly  executed  and  ad- 
mitted to  probate  in  another  State  produces  in  a  circuit  court  of  this 
State,  for  filing  and  record,  a  copy  of  such  will  and  of  the  record  of  the 
probate  thereof  in  a  county  court  of  such  other  State,  duly  certified  to 
and  authenticated  by  the  clerk  and  judge  thereof,  the  validity  of  such 
will  can  not  be  contested,  nor  the  probate  thereof  set  aside,  in  this  State, 
for  any  cause. 

Same. — I^xietiee, — Motion  to  Withdraw  Submiaaion. — ^The  question  of  the  ju« 
risdiction  of  the  court  over  the  subject-matter,  and  of  the  sufficiency  of 
the  complaint,  in  an  action  to  contest  the  validity  of  a  will  so  probated, 
can  not  be  tested  by  a  motion,  made  by  the  defendant  at  the  close  of  the 
evidence,  to  withdraw  the  submission  of  the  cause. 

BAUK,—Oon8titvtional  Law.— The  act  of  February  Ist,  1859,  2  B.  a  1876,  p. 
579,  note  2,  entitled  *'An  act  supplemental  to  an  act  entitled  'An  act  pre« 
scribing  who  may  make  a  will,' "  etc.,  is  of  doubtful  constitutionality, 
but  it  does  not,  in  any  event,  apply  in  a  case  where  a  copy  of  a  foreign 
will  and  of  the  record  of  the  probate  thereof  is  sought  to  be  filed  and 
recorded  in  a  court  of  this  State. 

Same. — Pleading,'— Mi^oinder  of  Pariiea, — ^The  administrator  of  the  estate  of 
a  deceased  testator  can  not  maintain  an  action  to  contest  an  alleged  will  of 
such  decedent,  or  to  resist  or  set  aside  the  probate  thereof,  jointly  with 
the  heirs  of  the  decedent,  where  the  complaint  shows  no  joint  cause  of 
action  in  the  plaintifis ;  and  the  complaint  in  such  case  is  bad  on  motion 
in  arrest,  or  on  an  assignment  of  error  in  the  Supreme  Court  on  appeal, 
questioning  its  sufficiency. 

From  the  Hendricks  Circuit  Court. 

C.  Foley ^  for  appellants. 

T.  C.  CampbeU  and  L.  M.  Campbelly  for  appellees. 

HowK,  J. — On  the  second  day  of  the  April  term,  1878, 
of  the  court  below,  the  clerk  thereof  reported  to  the 
court,  that,  on  the  11th  day  of  April,  1873,  he  had  issued 
letters  of  administration  upon  the  estate  of  Joshua  Har-  • 
ris,  deceased,  to  Thomas  W.  Morgan. 

On  the  same  day  of  said  term,  Simeon  K.  Crume  pro- 
duced and  showed  to  the  court  a  copy  of  the  last  will  of 
said  decedent,  and  of  the  record  of  the  probate  thereof, 
duly  certified  and  authenticated  by  the  clerk  and  judge, 
having  custody  thereof,  of  the  county  court  of  Owen 
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county,  in  the  State  of  Kentucky,  and  also  filed  his  appli- 
cation in  writing,  asking  the  court  to  order  the  said  copy 
to  be  filed,  recorded  and  allowed  as  the  last  will  of  said 
decedent. 

Thereupon,  on  the  same  day,  the  appellees,  "William 
Harris,  Sophia  Rice,  Melissa  Gambold  and  Thomas  W. 
Morgan,  administrator  of  the  estate  of  said  Joshua  Har- 
ris, deceased,  filed  their  complaint  in  writing,  in  the  court 
below,  against  the  appellants. 

In  their  complaint,  the  appellees  alleged,  in  substance, 
that  said  William  Harris  was  a  brother,  and  said  Sophia 
Rice  and  Melissa  Gambold  were  sisters,  and  the  said  Mor- 
gan was  the  administrator  of  the  estate,  of  said  Joshua 
Harris,  deceased ;  that  said  decedent  had  neither  father 
nor  mother  living  at  the  time  of  his  death,  nor  did  he 
ever  have  wife  or  children;  that,  on  the  17th  day  of 
April,  1873,  the  appellants  Simeon  K.  Grume  and  James 
Harris  presented  and  produced  to  the  clerk  of  said  court 
a  document  or  paper  purporting  to  be  the  copy  of  the 
last  will  of  said  Joshua  Harris,  made  on  the  15th  day  of 
March,  1873,  attested  by  J.  W.  Johnson  and  H.  P.  Mont- 
gomery, and  proven  before  one  Thomas  A.  Ireland,  clerk 
of  the  Owen  County  Court,  in  the  State  of  Kentucky,  by 
which  supposed  will  said  Joshua  Harris  devised  four 
thousand  dollars  to  the  appellant  James  Harris,  four 
thousand  dollars  to  the  appellant  Simeon  K.  Crume,  and 
one  thousand  dollars  to  Nancy  Ann  Murray,  a  person  un- 
known to  the  appellees ;  that  the  appellees  were  informed 
that  said  supposed  legatees  were  asking  to  have  the  said 
supposed  will  admitted  to  probate  and  entered  of  record, 
in  Hendricks  county,  Indiana ;  that  the  appellees  objected 
to  the  probate  and  record  of  said  will  and  denied  the  va- 
lidity thereof,  for  the  reason  that  said  Joshua  Harris  was 
not  a  man  of  sound  mind  or  disposing  memory,  at  the 
time  of  the  execution  of  said  will ;  *^  that  said  Joshua 
Harris  had  been  duly  convicted  on  a  charge  of  insanity 
by  the  Common  Pleas  Court, of  Hendricks  county,  andi 
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committed  to  the  Ho8pital  for  the  Insane  in  the  State  of 
Indiana,  hi  the  year  1860,  atid  remained  there  in  contine- 
nient  for  six  years,  or  thereabouts,  from  which  insanity 
he  never  recovered ; "  that  said  Joshua  was  old  and  in- 
firm, both  in  body  and  mind,  at  the  time  of  the  execu- 
tion of  said  supposed  will,  and  easily  influenced  and  per- 
suaded; and  that  said  James  Harris  and  Simeon  Ei. 
Grume,  being  in  the  company  of  said  Joshua  Harris,  and 
having  unusual  control  and  influence  over  him,  by  the 
exercise  of  undtie  influence  over  him,  procured  him  to 
^tecute  said  will,  if  he  ever  did  execute  it. 

The  appellees  further  alleged,  that  "Joshua  Harris, 
Who  was  a  resident  of  Hendricks  county,  Indiana,  for 
about  thirty  or  forty  years,  departed  this  life  on  the  29th 
^y  of  March,  1878,  while  temporarily  absent  from  this 
State,  in  the  State  of  Kentucky ;  and  that  said  deceased 
was,  at  the  time  of  his  death,  the  owner  of  personal 
paroperty  in  the  county  of  Hendricks  and  State  of  Indi- 
ana, consisting  of  promissory  notes,  money,  etc.,  of  the 
probable  value  of  seven  thousand  dollars." 

The  appellees  prayed,  that,  upon  a  full  hearing  of  this 
cikise,  the  said  supposed  will  might  be  set  aside  and  held 
fCT  naught,  and  the  estate  of  said  Joshua  Harris  be  ad- 
ministered as  an  intestate  estate,  and  the  proceeds  be  dis- 
tributed under  the  law,  and  they  demanded  judgment  for 
c^sts  and  for  all  proper  relief. 

This  complaint  was  duly  verified. 

The  appellants  James  Harris,  Simeon  K.  Grume  and 
Nancy  Ann  Murray,  answered  the  complaint  by  a  gen- 
eral denial,  and  the  other  defendants  made  default. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned,  as  follows : 

"  The  jury  is  directed  by  the  court  to  find  a  special  ver- 
dict on  the  following  issues : 

"  1st.  Is  the  plaintiff  William  Harris  the  brother,  and 
ore  the  plaintiffs  Sophia  Rice  and  Melissa  Gambold  thd 
sisters  and  heirs  at  law  of  the  deceased,  Joshua  Harris^ 
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and  18  tlie  pMntift'  Thomag  W.  Morgan  the  adminiitrator 
of  his  estate? 

"  Answer.     Yes. 

"2d.  Was  the  said  decedent,  Joshua  Harris,  at  the 
time  of  the  execution  of  the  will  presented  for  record  in 
this  proceeding,  a  man  of  unsound  mind? 

"  Answer.     Yes. 

"  3d.  Had  the  said  Joshua  Harris,  at  the  time  of  the 
execution  of  sard  will,  sufficient  disposing  memory  to  un- 
derstandingly  dispose  of  his  estate? 

**  Answer.     No. 

"4th.  Did  the  defendants  James  Harris  and  Simeon 
K.  Crnme,  or  either  of  them,  procure  the  execution  of 
said  will  by  the  said  Joshua  Harris,  by  the  exercise  of 
undue  influence  over  the  said  Joshua  Harris? 

"  Answer.    Yes.'* 

Thereupon  the  appellants  James  Harris  and  Simeon  K. 
Grume  moved  the  court,  in  writing,  in  arrest  of  judgment, 
for  the  following  reasons,  to  wit : 

"1st.  Because  the  court  has  not  jurisdiction  of  the 
subject  of  this  action ;  and, 

"2d.  Because  the  complaint  in  this  cause  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.*' 

This  motion  was  overrnled,  and  to  this  decision  the  ap- 
pellants excepted.  Thereupon  judgment  was  rendered 
by  the  court  below,  that  the  said  supposed  will  was  null 
and  void,  and  ought  not  to  be  allowed  as  the  last  will  of 
said  Joshua  Harris,  deceased,  and  that  the  appellees  re- 
cover of  the  appellants  the  costs  of  this  action ;  from 
which  judgment  this  appeal  is  now  here  prosecuted. 

In  this  court  the  appellants  have  assigned  the  following 
alleged  errors: 

1.  That  the  court  below  erred  in  overruling  their  mo- 
tion, made  at  the  conclusion  of  the  introduction  and  hear- 
ittg  of  the  evidence,  to  withdraw  the  submission  of  the 
trial  of  said  cause  from  the  jury,  and  to  discharge  the 
jury  from  further  consideration  of  the  same; 
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2.  That  the  court  erred  in  overruling  their  motion  in 
arrest  of  judgment;  and, 

3.  That  the  complaint  in  this  case  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

The  questions  presented  by  these  alleged  errors  will 
be  considered  and  decided  in  the  order  of  their  assign- 
ment. 

1.  It  appears  from  a  bill  of  exceptions  properly  in 
the  record,  that,  after  all  the  evidence  on  the  trial  of  this 
cause  had  been  introduced  and  heard,  the  appellants 
moved  the  court  in  writing,  "to  withdraw  the  submission 
of  the  trial  of  this  cause  from  the  jury,  and  to  discharge 
the  jury  from  the  further  consideration  of  this  cause." 

In  support  of  this  motion  several  causes  were  assigned 
therein  at  length;  but  these  causes  may  all  be  summed  up 
in  this :  that  the  appellees'  complaint  in  this  case  showed 
upon  its  face  that  the  last  will  of  said  Joshua  Harris, 
deceased,  was  executed  by  him  in  the  State  of  Kentucky, 
and  had  been  duly  proved  and  allowed  in  the  county 
court  of  Owen  county,  Kentucky,  and  that  the  only  ques- 
tion for  adjudication  in  the  court  below,  in  connection 
with  said  will,  was  a  question  of  law  relating  to  the  suf- 
ficiency of  the  certificates  and  authentication  of  the  copy 
of  said  will  and  the  probate  thereof,  produced  in  said 
court  for  record. 

This  motion,  we  think,  was  not  authorized  by  any  stat- 
ute or  rule  of  practice  obtaining  in  the  courts  of  this 
State,  and  was,  therefore,  properly  overruled.  As  we 
understand  the  motion,  the  appellants  thereby  intended 
to  call  in  question  the  jurisdiction  of  the  court  below 
over  the  subject-matter  of  the  action,  and  the  sufficiency 
of  the  facts  stated  in  appellees'  complaint  to  consti- 
tute a  cause  of  action.  These  were  and  are  the  important 
and  controlling  questions  in  this  case;  but  the  rules  of 
good  pleading  certainly  required  that  the  appellants 
should  present  these  questions,  either  by  demurrer  or  by 
answer,  before  the  trial  of  the  cause.    By  their  failure  to 
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demur  or  answer,  however,  the  appellants  are  not  deemed 
to  have  waived  the  objections  to  the  jurisdiction  of  the 
court  over  the  subject  of  the  action,  or  to  the  want  of 
sufficient  facts  in  the  complaint  to  constitute  a  cause  of 
action.    2  R.  S.  1876,  p.  59,  sec.  54. 

These  questions  properly  arise  under  the  other  errors 
assigned,  and  will  be  considered  in  connection  therewith. 

2.  As  we  have  seen,  the  first  cause  for  the  arrest  of 
judgment  herein  assigned  by  the  appellants  in  their  mo- 
tion therefor  was  this:  ^'Because  the  court  has  not  juris- 
diction of  the  subject  of  this  action.'' 

It  is  clear,  we  think,  that  actions  to  contest  the  validity, 
and  to  resist  or  set  aside  the  probate  'of  an  alleged  last  will, 
are  purely  statutory ;  that  is,  they  can  only  be  brought, 
and  successfully  maintained  in  the  court,  within  the  time 
and  upon  the  grounds  prescribed  in  and  by  the  statute 
which  authorizes  such  actions.  In  this  State  we  have 
several  statutory  provisions  in  relation  to  the  proper 
venue  of  such  actions,  or  the  county  and  court  in  which 
they  must  be  commenced.  In  section  89  of  "An  act 
prescribing  who  may  make*  a  will,"  approved  May  81st, 
1852,  it  is  provided,  inter  aliuj  that  an  action  to  contest 
the  validity  or  resist  the  probate  of  any  will  must  be 
brought  "  in  the  court  of  common  pleas  of  the  county 
where  the  testator  died,  or  where  any  part  of  his  estate 
is."    2  ii.  S.  1876,  p.  580. 

In  section  81  of  the  practice  act,  approved  June  18th, 
1852,  it  is  provided,  that  "  An  action  to  establish  or  set 
aside  a  will,  must  be  brought  in  the  county  in  which  the 
will,  if  valid,  ought,  according  to  law,  to  be  proved  and 
recorded."    2  R.  S.  1876,  p.  46. 

In  section  28  of  the  said  act,  prescribing  who  may  make 
a  will,  etc.,  it  is  provided,  in  substance,  that  a  last  will 
must  be  proved  in  the  county  of  which  the  testator,  "  im- 
mediately previous  to  his  death,"  was  an  inhabitant,  or, 
if  the  testator  was  not  an  inhabitant  of  this  State,  in  the 
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county  in  which  he  left  ftssets^  or  into  which  hU  aaeets 
might  thereafter  come.    2  R.  S.  1876,  p.  576. 

By  dection  79  of  an  act  abolishing  the  courts  of  com- 
mon pleas,  etc.,  approved  March  6th,  187Sy  itwas  pro- 
vided, that  circuit  courts  should  have  the  san^  jurisdiction 
th«t  iMd  theretofore  "been  exercised  by  the  court  of 
common  pleas;*'   1  R.  S.  1876,  p,  390. 

Construing  together  all  these  statutory  provisions,  we 
reach  the  conclusion,  that,  in  this  State,  an  action  to  con- 
test the  validity,  and  resist  or  set  aside  the  probate,  of  an 
alleged  last  will,  must  be  brought  in  the  circuit  court  of 
the  county  whereof  the  testator  was  an  inhabitant  "  im- 
mediately previous  to  his  death,''  or,  if  tfot  such  an  inhab^ 
itant  of  this  State,  in  the  county  in  which  he  left  assets,^ 
or  into  which  his  assets  might  have  come.  These  are 
jurisdictional  facts ;  and  the  rules  of  good  pleadmg  cer- 
tainly reqnire,  that,  in  such  an  action,  the  pMintiffer 
shoald  allege  one  or  more  of  these  facts  in  their  com- 
j^ain^ 

The  averments  of  the  appellees'  complaint  in  thiB  ac- 
tion were  not  very  certain  ot« specific  in  regard  to  these 
j>arisdictional  facts ;  bat  we  think  they  were  sufficiently 
so  to  withstand  the  appellants'  motion  in  arrest  of  judg- 
ment.    Sutherland  v.  HankinBy  56  Ind«  843. 

We  have  hitherto  considered  this  question  of  jurisdic- 
tion, as  if  this  were  an  ordinary  action  to  contest  the  va- 
lidity, and  resist  or  set  aside  the  probate,  of  a  domestic 
will,  or  of  a  will  executed  in  this  State,  But  such  wa» 
not  the  character  of  the  action  presented  in  and  by  the 
record  now  before  us.  It  appears  from  this  record,  that 
a  duly  certified  and  attested  copy  of  the  last  will  of  said 
Joshua  Harris,  deceased,  and  of  the  probate  thereof  in 
the  coTinty  court  of  Owen  county,  in  the  State  of  Een- 
tucky,  was  produced  by  the  appellant  Simeon  K.  Ctume, 
as  the  executor  of  said  will  and  a  legatee  named  therein^ 
to  the  court  below,  at  its  April  term,  1878^  to  be  filed  and 
recorded  by  the  clerk  of  said  court,  as  the  last  will  of  said 
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decedent.  The  will  in  question  was  apparently  executed 
on  the  15th  day  of  March,  1873,  by  Joshua  Harris,  then 
"domiciled  in  Owen  county,  Ky.;"  and  it  "was  pro- 
duced in  the  Owen  county  court,  at  the  special  term  held 
on  the  Slst  day  of  March,  1873,  for  probate,  and  fully 
proven  by  the  oaths  of  J.  W.  Johnson  and  H.  P.  Mont- 
gomery, the  subscribing  witnesses  thereto,  and  ordered 
to  be  admitted  to  record,  as  the  true  last  will  and  testa- 
ment of  said  decedent,  which  hath  accordingly  been 
done."  The  sufficiency  of  the  certificates  attached  to  the 
copy  of  the  will,  and  of  the  probate  thereof,  produced  to 
the  court  below,  were  not  questioned  in  that  court,  and 
they  seem  to  us  to  conform  to  the  requirements  of  the 
statute. 

In  section  34  of  the  act  before  referred  to, "  prescribing 
who  may  make  a  will,'*  etc.,  it  is  provided,  that  "  Any 
written  will  that  shall  have  been  proven  or  allowed  in 
any  other  of  the  United  States,  or  in  any  foreign  country, 
according  to  the  laws  of  such  state  or  country,  may  be 
received  and  recorded  in  this  State  in  the  manner  and 
for  the  purpose  mentioned  in  the  next  two  following  sec- 
tions." 2  R.  S.  1876,  p.  578. 

Section  35  of  said  act  reads  as  follows :  "  Such  will 
shall  be  duly  certified  under  the  seal  of  the  court  or  offi- 
cer taking  such  proof;  or,  a  copy  of  such  will,  and  the 
probate  thereof  shall  be  duly  certified,  under  the  seal  of 
his  court  or  office,  by  the  clerk,  prothonotary,  or  surro- 
gate who  has  the  custody  or  probate  thereof,  and  such 
certificate  shall  be  attested  and  certified  to  be  authentic 
and  by  the  proper  officer,  by  the  presiding  or  sole  judge 
of  the  court,  by  whose  clerk  or  prothonotary  such  certifi- 
cate shall  have  been  made,  or  if  such  will  was  admitted 
to  probate  before  any  officer,  being  his  own  clerk,  his 
certificate  of  such  will  or  record  shall  be  attested  and  cer- 
tified to  be  authentic,  and  by  the  proper  officer,  by  the 
presiding  or  sole  judge,  chancellor  or  vice-chancellor,  or 
the  court  having  supervision  of  the  acts  of  such  officer." 
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In  section  36  of  said  act,  it  was  provided,  that  "  Such 
will  or  copy,  and  the  probate  thereof,  may  be  produced 
by  any  person  interested  therein,  to  the  court  of  common 
pleas  of  the  county  in  which  there  is  any  estate,  on  which 
the  will  may  operate,  and  if  said  court  shall  be  satisfied 
that  the  instrument  ought  to  be  allowed  as  the  last  will 
of  the  deceased,  such  court  shall  order  the  same  to  be 
filed  and  recorded  by  the  clerk;  and  thereupon  such  will 
shall  have  the  same  effect  as  if  it  had  been  originally  ad- 
mitted to  probate,  and  recorded  in  this  State."  2  R.  S. 
1876,  p.  579. 

Section  87  of  said  act  provides,  that  "No  will  executed 
in  this  State,  and  proven  or  allowed  in  any  other  state  or 
country,  shall  be  admitted  to  probate  within  this  Stat^e, 
unless  executed  according  to  the  laws  of  this  State." 

These  four  sections  contain  all  the  provisions  of  said 
act  in  relation  to  what  may  be  termed  "  foreign  wills," 
that  is,  written  wills  not  executed  in  this  State,  which 
have  been  proven  or  allowed  in  any  other  of  the  United 
States,  or  in  any  foreign  country,  according  to  the  laws 
of  such  state  or  country,  before  the  production  of  such 
wills,  or  of  copies  thereof  and  of  the  probate  thereof,  to 
the  courts  of  this  State. 

It  will  be  seen,  that  provision  is  made,  in  said  section 
35,  for  the  production  in  the  courts  of  this  State, ^rs^,  of 
such  wills,  duly  certified,  etc.,  and,  secondly^  of  copies  of 
such  wills  and  the  probate  thereof,  duly  certified,  etc. 

In  the  act  referred  to,  it  is  very  certain,  that  no  provi- 
sion whatever  was  made  for  contesting  the  validity,  and 
resisting  or  setting  aside  the  probate,  of  such  foreign 
wills,  or  of  the  copies  thereof  and  of  the  probate  thereof, 
when  the  same,  or  either  of  them,  may  be  produced  to 
the  proper  courts  of  this  State,  upon  any  grounds  what- 
ever. 

In  1859,  however,  an  act  was  passed  by  the  General 
Assembly  of  this  State,  entitled  "An  act  supplemental 
to  an  act  entitled  '  An  act  prescribing  who  may  make  a 
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will,  the  effect  thereof,  what  may  be  devised,  regulating 
the  revocation,  admission  to  probate  and  contest  thereof,' 
approved  May  81st,  1852,"  approved  February  Ist,  1859. 
Omitting  the  enacting  clause,  the  1st  section  of  this  sup- 
plemental act  provided,  "  That  in  all  cases  of  foreign 
wills  and  testaments,  heretofore  admitted,  or  hereafter  to 
be  admitted  to  probate,  or  which  may  have  been  or  may 
be  offered  for  record  and  filing  in  any  county  of  this 
State,  any  person  interested  in  the  estate  of  the  testator, 
may  contest  such  will  or  testament  within  the  time,  in 
the  manner  and  for  any  or  all  the  causes  prescribed  by 
the  laws  of  Indiana,  in  cases  of  the  contest  of  domestic 
wills."    2  R.  S.  1876,  p.  579,  note  2. 

It  is  evident,  we  think,  that  this  supplemental  act  is 
applicable,  in  its  terms,  only  to  the  first  case  mentioned 
in  said  sections  35  and  36 ;  that  is,  to  the  case  where  the 
foreign  will  itself,  duly  certified,  etc.,  is  offered  to  the 
proper  court  of  this  State,  either  for  probate  or  for  filing 
and  record.  It  is  certain,  that  this  supplemental  act  does 
not,  in  express  terms,  provide  for  contesting,  in  the  courts 
of  this  State,  a  foreign  will,  when  a  copy  thereof  and  of 
the  probate  thereof,  duly  certified,  etc,  may  be  offered 
therein  for- filing  and  record.  The  constitutionality  of 
said  act,  as  it  reads,  is  at  least  questionable ;  but  if  it  pro- 
vided for  contesting,  in  the  courts  of  this  State,  a  foreign 
will,  when  a  certified  copy  of  such  will,  and  of  the  pro- 
bate thereof  in  the  proper  court  of  any  other  of  the 
United  States,  was  produced  therein  for  filing  and  record, 
it  is  clear,  we  think,  that  such  a  provision  would  be  in 
violation  of  both  the  letter  and  spirit  of  the  1st  section 
of  the  fourth  article  of  the  Constitution  of  the  United 
States,  which  requires  that  "  Full  faith  and  credit  shall  be 
given  in  each  State  to  the  public  acts,  records,  and  judi- 
cial proceedings  of  every  other  State."  In  our  opinion, 
the  strict  letter  of  this  supplemental  act  did  not  give  the 
court  below  jurisdiction  of  the  subject  of  this  action ; 
and  it  is  not  a  case  in  which  the  letter  of  the  statute 
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ekould  be  enlarged  or  varied  by  judioial  construction. 
The  record  of  this  cause  shows  very  dearly,  that  the  ap- 
pellees relied  upon  the  provisions  of  this  supplemental 
act,  in  bringing  their  action.  The  certified  copy  of  the 
will,  and  of  the  probate  thereof,  is  mentioned  in,  and  by 
reference  is  made  part  of,  the  appellees'  complaint.  The 
jurisdiction  of  the  county  court  of  Owen  county,  Ken- 
tucky, in  the  probate  of  said  will,  is  not  controverted  nor 
denied  by  any  direot  averment  in  said  complaint.  But 
without  regard  to  this  question,  or  to  the  character  and 
effect  of  the  judgment  of  said  county  court  in  the  pro- 
bate of  said  will,  it  seems  to  us,  that  the  appellees'  action 
is  not  authorized  by  any  of  the  legislation  of  this  State, 
and  that  the  action  was,  for  this  reason,  not  within  the 
jurisdiction  of  the  court  below. 

3.  The  second  cause  assigned  for  the  arrest  of  judg- 
ment, in  the  appellants'  motion  therefor,  and  the  third 
alleged  error,  alike  call  in  question  the  sufficiency  of  the 
facts  stated  in  the  appellees'  complaint  to  constitute  a 
cause  of  action.  The  action,  as  we  have  seen,  is  purely 
statutory;  and,  as  the  appellees'  complaint  does  not  show 
a  case  which  is  authorized  by  the  statutes  of  this  State, 
it  would  seem  to  be  clear  that  the  facts  stated  in  said 
complaint  were  not  sufficient  to  constitute  a  cause  of  ac- 
tion. 

In  another  point  of  view,  it  seems  to  us,  that  the  ap- 
pellees' complaint  was  defective  and  insufficient.  It 
failed  to  show  a  cause  of  action,  in  any  aspect  of  the 
case,  in  favor  of  Thomas  W.  Morgan,  administrator  of 
the  estate  of  said  Joshua  Harris,  deceased,  one  of  the 
parties  plaintiffs  m  this  action,  either  in  his  own  right  or 
in  his  representative  character,  or  jointly  with  his  co- 
plaintift^.  It  is  very  clear,  we  think,  that  the  adminis- 
trator of  a  decedent,  even  in  the  case  of  a  domestic  wil^l, 
could  not  maintain  an  action  to  contest  the  validity,  aud 
resist  or  set  aside  the  probate,  of  such  will ;  and  it  is  cer- 
tain, that,  in  such  a  case,  the  administrator  and  the  heirs 
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at  law  of  the  decedent  can  not  have  a  joint  cause  of  ac- 
tion. In  the  case  of  Berkshire  v.  ShultZy  25  Ind.  523,  it  was 
held  by  this  court,  that,  "  Where  two  or  more  plaintiffs 
unite  in  bringing  a  joint  action,  and  the  facts  stated  do 
not  show  a  joint  cause  of  action  in  them,  a  demurrer  will 
lie  upon  the  ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  To  the 
same  effect  are  the  following  cases  in  this  court :  Lip- 
perd  V.  Edwards y  39  Ind.  165 ;  Griffin  v.  Kemp,  46  Ind. 
172 ;  Neal  v.  The  State,  49  Ind.  51 ;  and  Parker  v.  Small,  58 
Ind.  349.  This  objection  to  the  complaint  was  not  waived, 
by  the  appellants^  failure  to  demur  thereto,  on  that 
ground ;  but  it  could  be  reached  by  their  motion  in  ar- 
rest of  judgment,  or  by  their  assignment  thereof  as  error 
in  this  court. 

In  our  opinion,  the  appellees'  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the 
court  below  erred  in  overruling  the  appellants'  motion  in 
arrest  of  judgment. 

The  judgment  is  reversed,  at  the  appellees'  costs,  an^ 
the  cause  is  remanded,  with  instructions  to  sustain  the 
appellants'  motion  in  arrest  of  judgment. 


Ewing  bt  al.  v.  The  Trustees  op  the  Town  of  Clarks- 

VILLE. 

Clabkb's  Grant. — Power  of  Trustees  to  Loan, — Promissory  Note, — Under  sec- 
tion 2  of  the  act  of  the  Legislature  of  Virginia  of  1783,  concerning 
Clarke's  Grant,  2  R.  S.  1870,  p.  711,  the  trustees  mentioned  therein,  and 
their  successors,  had  power  to  loan  out  the  proceeds  of  the  sales  of  lots 
in  the  town  of  Clarksville,  taking  therefor,  payable  to  such  trustees,  the 
promissory  note  of  the  borrower. 

Same. — Loan  to  One  of  Trustees, — It  is  no  defence  to  such  a  note  that  the 
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borrower  was  himself  one  of  such  trustees,  at  the  time  he  borrowed  such 
money  and  executed  such  note. 
Same. — Number  of  Tt-uMees, — Municipal  Jbtccrs  of, — By  the  act  of  June  17th, 
1852,  Special  Acts  1852,  p.  96,  **  amendatory  of  the  charter  of  the  town 
of  Clarksville,"  etc.,  the  number  of  such  trustees  was  reduced  to  three, 
and  corporate  municipal  powers  were  thereby  conferred  upon  them. 

From  the  Clarke  Circuit  Court. 

J.  H.  Stotsenburgy  for  appellants. 

J.  G.  Howard  and  ./.  F.  Reed,  for  appellees. 

NiBLACK,  C.  J. — The  trustees  of  the  town  of  Clarks- 
ville  sued  George  W.  Ewing  and  Henry  H.  Ewing,  on  a 
promissory  note,  as  follows : 

"$819.  Jeffersonville,  June  9th,  1869. 

"  Twelve  months  after  date  we  or  either  of  us  promise 
to  pay  to  the  Board  of  Trustees  of  the  town  of  Clarksville 
the  siim  of  three  hundred  and  nineteen  dollars,  with  in- 
terest at  the  rate  of  8  per  cent,  per  annum,  payable  with- 
out any  relief  from  valuation  or  appraisement  laws. 

«  G.  W.  Ewing. 
«  H.  H.  Ewing." 

The  defendants  answered  in  four  paragraphs : 

1.  That  the.  sole  consideration  for  the  note  sued  on 
was  money  loaned  by  the  trustees  of  the  town  of  Clarks- 
ville to  said  George  W.  Ewing,  and  that  all  of  the  money 
so  loaned  was  money  arising  from  the  sale  of  lots  in  the 
town  of  Clarksville,  in  the  manner  prescribed  by  the  act 
of  the  Legislature  of  Virginia,  passed  in  1783,  printed 
with  the  laws  of  this  State ;  that,  by  the  terms  and  pro- 
visions of  said  act,  said  trustees  had  authority  to  apply 
said  moneys  in  such  manner  as  they  might  judge  most 
beneficial  for  the  inhabitants  of  the  said  town  of  Clarks- 
ville, and  no  authority  whatever  was  given  to  them  by 
said  act  to  lend  said  money  to  any  person  or  corporation 
whatever.  Wherefore  the  defendants  averred,  that  said 
note  was  given  solely  for  an  illegal  consideration. 

2.  That,  at  the  time  said  note  was  executed,  the  sole 
consideration  therefor  was  money  loaned  by  the  plaintiffs 
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to  the  defendant  George  W.  Ewing,  and  that  the  defendant 
Henry  H.  Ewing  was  only  surety  on  said  note ;  tliat,  at  the 
time  said  money  was  loaned  to  said  George  W.  Ewing,  he 
was  one  of  the  trustees  of  said  town  of  Clarksville,  and 
all  the  money  so  loaned  to  him,  and  for  which  the  note  . 
sued  on  was  given,  was  money  arising  from  the  sale  of 
lots  in  Clarksville  by  the  plaintiffs  in  the  manner  pre- 
«cribed  by  the  act  of  the  Legislature  of  Virginia,  passed 
in  1783,  published  with  the  Revised  Statutes  of  1852,  of 
this  State,  and  from  no  other  source. 

3.  That  after  the  execution  of  the  note  sued  on,  and 
before  the  commencement  of  this  suit,  the  plaintiffs 
•ceased  to  exist  as  a  corporation,  in  the  following  manner: 
By  reason  of  the  death,  removal  out  of  Clarke  county, 
and  other  legal  disabilities  of  divers  members  of  said 
board  of  trustees  of  said  town  of  Clarksville,  the  number 
of  said  trustees,  which  was  fixed  at  ten  by  the  act  of  the 
Legislature  of  Virginia,  passed  in  1783,  was  reduced  to 
five,  and  the  remaining  trustees  failed  to  supply  the  vacan- 
cies thus  occurring  from  time  to  time,  by  electing  other 
persons  to  fill  such  vacancies,  before  the  number  of  such 
trustees  was  so  reduced  to  five,  as  aforesaid. 

4.  That,  when  said  note  was  executed  by  said  defend- 
ants, there  was  no  law  whatever,  either  of  the  State  of 
Virginia  or  of  Indiana,  or  enacted  by  any  other  compe- 
tent authority,  which  organized  the  plaintiffs  into  a  cor- 
poration or  authorized  them  to  act  as  such  in  any  man- 
ner whatsoever. 

Demurrers  were  sustained  to  each  one  of  the  paragraphs 
of  the  answer,  and,  the  defendants  refusing  to  answer 
further,  judgment  was  rendered  against  them  for  the 
amount  of  the  note,  with  interest. 

Errors  are  assigned  here  upon  the  rulings  of  the  court 
in  sustaining  the  demurrers  to  the  several  paragraphs  of 
the  answer,  as  above  stated. 

We  think  the  demurrers  were  correctly  sustained  to  all 
the  paragraphs  of  the  answer. 
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By  the  act  of  the  Virginia  Legislature  of  1783,  referred 
to  in  the  first  and  second  paragraphs,  a  very  large  discre- 
tion was  given  to  the  trustees  of  the  town  of  Clarksvilley 
in  regard  to  the  application  and  investment  of  the  fund» 
which  might  come  into  their  hands,  and  we  can  not  see 
that  either  one  of  those  paragraphs  alleged  facts  showing 
an  abuse  of  that  discretion.  Certainly  no  abuse  wa& 
alleged  in  either  one  of  them  of  which  the  defendants- 
could  avail  themselves  as  a  defence,  or  which  aftbrded  the 
defendants  any  excuse  for  not  refunding  the  money  which 
they  admit  they  borrowed  of  the  plaintiffs. 

The  third  and  fourth  paragraphs  both  seem  to  have 
ignored  the  existence  of  "  An  act  amendatory  of  the 
charter  of  the  town  of  Clarksville  in  Clarke  and  Floyd 
counties,"  approved  June  17th,  1852.  Special  Acts  1852,. 
p.  96. 

That  act  limited  the  number  of  trustees  of  said  town 
of  Clarksville  to  three,  and  provided  the  manner  in  which 
such  three  trustees  should  thereafter  be  elected  or  ap- 
pointed, conferring  upon  them  in  legal  effect  corporate 
municipal  powers;  also  named  three  persons  to  act  aa 
such  trustees  until  their  successors  should  be  chosen  and 
qualified. 

Tested  by  the  provisions  of  this  act,  the  third  and 
fourth  paragraphs  of  the  answer  were,  also,  obviously  in- 
sufficient as  defences  to  the  action. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants. 

Petition  for  a  rehearing  overruled. 


Thomas  et  al.  v.  Wood  bt  al. 

pRAcnCE. — D^eel  o/Boirties, — Pleading. — Demurrer, — An  objection  to  a  com- 
plaint, that  there  is  a  defect  of  parties,  should  be  talcen  bj  demurrer,  where 
such  defect  appears  upon  the  face  of  the  complaint. 
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Same. — Awwer, — Where  such  defect  does  not  appear  upon  the  face  of  the  com- 
plaint, the  objection  should  be  taken  by  answer. 

Same. —  Waiter. — Supreme  GowrL—Amgnmeni  <f  Errw, — Such  objection,  if 
not  so  made  in  the  court  below, is  thereby  waived,  and  can  not  be  raised  for 
the  first  time  in  the  Supreme  Court  on  appeal. 

Will.— Qm/cs/mflf  Validity  of, — Ar/ies.-— JSr«nrfor.— The  executor,  and  the 
testator's  widow  when  named  beneficially  in  a  will,  are  necessary  parties 
defendants  in  an  action  to  revoke  the  probate  and  contest  the  validity  of 
such  will. 

Same. — Complaint. — Jurisdiction. — The  complaint  in  such  action  should  al- 
lege, as  a  jurisdictional  fact,  either  that  the  testator  had  died,  or  left 
assets,  in  the  county  where  such  action  is  brought,  or  that  assets  belong- 
,  ing  to  his  estate  had  come  into  such  county. 

Same. —  Waivei\ — Evidence. — Error  Cured, — Supreme  Court, — A  failure  to  al- 
lege some  of  such  jurisdictional  facts  may  be  urged  against  the  com- 
plaint, for  the  first  time,  in  the  Supreme  Court  on  appeal ;  but  if,  from 
the  evidence  in  the  record,  any  of  such  jurisdictional  facts  be  established, 
sach  defect  is  unavailable  as  error. 

From  the  Montgomery  Circuit  Court. 

P.  S.  Kennedy  and  W.  T.  Brushy  for  appellants. 
M.  D,  White  and  C  M.  Travis^  for  appellees. 

HowK,  J. — In  this  action,  the  appellees,  as  plaintiffs, 
sued  the  appellants,  as  defendants,  in  the  court  below,  to 
revoke  the  probate,  and  contest  the  validity,  of  the  alleged 
last  will  and  testament  of  Jason  Thomas,  deceased. 

In  their  complaint,  the  appellees  alleged,  in  substance, 
that,  on  the  24th  day  of  January,  1876,  the  said  Jason 
Thomas  departed  this  life,  leaving  the  appellees  and  the 
appellants,  surviving  him,  as  his  heirs  at  law;  that,  after 
the  death  of  said  Jason  Thomas,  to  wit,  on  the  28th  day 
of  January,  1876,  a  certain  written  instrument,  purport- 
ing to  be  his  last  will  and  testament,  was  produced,  ex- 
hibited and  proved  in  due  form,  in  the  clerk's  office  of 
the  court  below,  a  copy  of  which  pretended  will  was  filed 
with  and  made  part  of  said  complaint,  together  with  a 
"Copy  of  the  proof  thereof;  that  said  written  instrument 
was  not,  as  it  purported  to  be,  the  last  will  and  testament 
of  said  Jason  Thomas,  deceased,  because  of  the  following 
facts,  which  the  appellees  alleged  to  be  true : 
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l8t.  That,  at  the  time  of  the  making  of  said  instru- 
ment, the  said  Jason  Thomas  was  not  of  sound  mind,  and 
was  incapable,  by  reason  of  the  unsoundness  of  his  mind^ 
of  making  a  will ; 

2d.  That,  at  the  time  of  the  making  of  said  pretended 
will,  the  said  Jason  Thomas  was,  on  account  of  his  ex- 
treme old  age,  weak  and  impaired,  both  physically  and 
mentally,  and  thereby  incapable  of  making  a  will; 

8d.  That,  at  the  time  of  the  making  of  said  protended 
will,  the  said  Jason  Thomas  was  under  the  improper  re- 
straint and  influence  of  the  appellants,  John  R.  Thomaa 
and  Joseph  Thomas,  and  others  acting  in  said  matter  at 
their  request  and  instigation  ; 

4th.  That,  at  the  time  of  the  making  of  said  pretended 
will,  the  said  Jason  Thomas  was  under  the  influence  and 
control  of  the  appellants,  John  R.  and  Joseph  Thomas; 

5th.  That  the  execution  of  the  said  instrument  was- 
procured  by  and  through  the  deceit,  fraud,  improper  in- 
fluence and  duress  practised  and  imposed  upon  the  said 
Jason  Thomas  by  the  appellants,  John  R.  and  Joseph 
Thomas;  and, 

6th.  That  long  before,  and  at  the  time,  and  after  the 
execution  of  said  pretended  will,  the  said  Jason  Thomas- 
was  of  unsound  mind  and  memory.     Wherefore,  etc. 

This  complaint  was  verified  by  the  oath  of  the  appel- 
lee Mary  E.  Wood. 

The  appellants  answered  by  a  general  denial ;  and  the 
issues  joined  were  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  the  appellees. 

The  appellants'  written  motion  for  a  new  trial  was 
overruled,  and  to  this  decision  they  excepted  ;  and  judg- 
ment was  then  rendered  on  the  verdict,  setting  aside  and 
holding  for  naught  the  said  last  will  and  testament  of 
said  Jason  Thomas,  deceased,  and  in  favor  of  the  appel- 
lees, for  their  costs. 

The  appellants  have  assigned  in  this  court  the  follow- 
ing errors : 
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1.  The  overruling  of  their  motion  for  a  new-trial ;  ' 

2.  The  court  below  erred  in  not  ordering  Henrietta 
Thomas,  widow  of  the  decedent  and  one  of  the  lega- 
tees in  his  said  will,  to  be  made  a  party  defendant ; 

8.  The  court  below  erred  in  not  ordering  the  executor 
of  eaid  will  to  be  made  a  party ; 

4.  The  court  erred  in  rendering  judgment,  because  it 
had  no  jurisdiction  of  the  case;  and, 

5.  There  was  such  a  defect  of  parties  that  there  could 
not  be  a  complete  determination  of  the  controversy. 

Without  special  regard  to  the  errors  assigned,  or  to  the 
order  of  their  assignment,  we  will  consider  and  decide 
Buch  questions  only  as  the  appellants'  attorneys  have 
presented  and  discussed  in  their  argument  of  this  cause 
in  this  court;  and,  in  so  doing,  we  will  take  up  those 
questions  in  the  same  order  in  which  counsel  have  pre- 
sented them. 

The  point  is  made  for  the  first  time  in  this  court,  that 
there  was  and  is  a  defect  of  parties  in  this  action,  which 
"renders  it  impossible  for  the  court  to  settle  the  rights 
of  all  the  parties  interested."  Such  an  objection,  con- 
ceding its  existence,  can  not  be  made  for  the  first  time  in 
this  court  in  such  a  manner  as  to  render  it  available  for 
any  purpose  to  the  objecting  party.  If  the  defect  of  par- 
ties is  apparent  on  the  face  of  the  complaint,  it  may  be 
reached  by  a  demurrer  for  the  fourth  statutory  cause; 
but,  if  it  is  not  apparent  upon  the  face  of  the  complaint, 
the  objection  may  be  taken  hy  answer.  If  such  objec- 
tion is  not  taken  either  by  demurrer  or  answer,  it  is  ex- 
pressly provided,  in  section  54  of  the  practice  act,  that 
"the  defendant  shall  be  deouied  to  have  waived  the 
same.*'     2  R.  S.  1876,  p.  59. 

By  the  last  clause  of  section  30  of  "  An  act  prescrib- 
ing who  nniy  make  a  will,''  etc.,  approved  May  Slst, 
1852,  it  is  provided,  that,  in  actions  to  contest  the  validity, 
or  resist  the  probate,  of  any  will,  "  the  executor  and  all 
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other  persous  beneficially  interested  therein,  shall  be  made 
defendants  thereto."    2  R.  S.  1876,  p.  580. 

Undoubtedly,  therefore,  Henrietta  Thomas,  the  widow 
of  Jason  Thomas,  deceased,  and  a  legatee  named  in  the 
will,  which  is  the  subject-matter  of  this  action,  and  the 
executors  named  in  said  will,  were  necessary  parties  to 
this  suit.  But  it  may  be  assumed  that  the  appellants 
were  cognizant  of  the  facts  that  the  widow  and  exec- 
utors of  said  decedent  were  necessary  parties  defendants, 
and  yet  that  they  were  not  parties  to  this  suit.  As  the 
appellants  failed  to  make  any  objection  to  the  complaint 
on  this  ground,  either  by  demurrer  or  answer,  in  the  court 
below,  the  question  is,  can  they  now,  in  this  court,  assign 
this  defect  of  necessary  parties  as  such  an  error  as  will 
entitle  them  to  a  reversal  of  the  judgment  in  this  cause? 

It  is  insisted  by  the  appellants'  attorneys,  that^  in  this 
case,  "a  complete  determination  of  the  controversy  can 
not  be  had  without  the  presence"  of  the  widow  and  exec- 
utors of  the  decedent,  and  that,  in  such  a  case,  section  22 
of  the  practice  act  imperatively  requires,  that  "the  court 
must  cause  them  to  be  joined  as  proper  parties."  2  R.  S. 
1876,  p.  43. 

If  it  be  conceded  that  the  court  below  erred  in  this, 
that  it  did  not  cause  the  widow  and  executors  of  the 
decedent  to  be  joined  as  proper  parties  in  this  action,  it 
seems  to  us,  that  the  appellants  can  not  complain  of  this  er- 
ror, for  the  reason  that  they  neither  objected  nor  excepted 
to  the  action  or  non-action  of  the  court  in  this  regard. 

By  their  own  neglect  and  ftiilure  to  take  advantage 
of  the  alleged  defect  m  the  complaint,  in  the  proper  mode 
and  at  the  proper  time,  the  appellants  must  be  deemed  to 
have  waived  this  objection  ;  and  it  can  not  be  assigned  by 
them  as  an  available  error  in  this  court. 

The  appellants'  attorneys  also  insist,  that  the  court  be- 
low erred  in  rendering  judgment  in  this  cause,  because 
they  say,  the  court  had  no  jurisdiction  of  this  case.  This 
objection  is  made  for  the  first  time  in  this  court. 
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In  said  section  39  of  the  act  before  referred  to,  pre- 
«cribing  who  may  make  a  will,  etc.,  sicpra^  it  is  provided, 
that  an  action  to  contest  the  validity,  or  resist  the  probate, 
of  a  will,  must  be  brought  in  the  court  of  common  pleas 
of  the  county  "  where  the  testator  died,  or  where  any 
part  of  his  estate  is." 

In  section  79  of  an  act  abolishing  courts  of  common 
pleas,  etc.,  approved  March  6th,  1873,  it  was  provided, 
that  circuit  courts  should  have  the  same  jurisdiction 
that  had  theretofore  been  exercised  by  the  court  of 
common  pleas.     1  R.  8.  1876,  p.  390. 

In  section  31  of  the  practice  act,  it  is  provided,  that  **  An 
action  to  establish  or  set  aside  a  will,  must  be  brought  in 
the  county  in  which  the  will,  if  valid,  ought,  according  to 
law,  to  be  proved  and  recorded."  2  R.  8.  1876,  p.  46. 
And  in  section  23  of  said  act  prescribing  who  may  make 
a  will,  etc.,  it  will  be  seen  that  a  will  must  be  proved  in 
the  county  of  which  the  testator,  "  immediately  previous 
to  his  death,"  was  an  inhabitant,  or,  if  the  testator  was 
not  an  inhabitant  of  this  State,  in  the  county  in  which  he 
left  assets,  or  into  which  his  assets  might  thereafter  come. 
2  R.  8. 1876,  p.  576. 

Construing  all  these  statutes  together,  it  would  seem 
to  be  necessary,  in  order  to  give  the  court  below  juris- 
diction of  the  subject-matter  of  this  action,  that  the 
testator,  Jason  Thomas,  should  have  died  in  Montgomery 
county,  or  that  he  left  assets  in  said  county,  or  that  assets 
of  said  estate  had  come  into  said  county. 

These  were  jurisdictional  facts,  and  under  the  rules  of 
good  pleading,  one  or  more  of  these  facts  ought  to  have 
been  alleged  in  the  appellees'  complaint.  Harris  v.  Har- 
ris^ ante,  p.  117. 

Tt  did  not  appear  from  the  averments  of  said  complaint 

whether  the  court  below  had  or  had  not  jurisdiction  of 

the  subject-matter  of  this  action.     The  complaint  was 

entirely  silent  as  to  whether  or  not  the  said  testator  died 
in  Montgomery  county,  and  as  to  whether  or  not  he  left 
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any  assets  in  said  county,  and  as  to  whether  or  not  any 
assets  of  his  estate  had  come  into  said  county.  It  conld 
not  be  told,  therefore,  from  any  thing  apparent  on  the 
face  of  the  complaint,  whether  or  not  the  court  below 
had  jurisdiction  of  this  cause. 

If,  under  the  law  and  the  facts  of  this  case,  of  all 
which  we  may  assume  that  the  appellants  had  full  cog- 
nizance, the  court  below  did  not  have  jurisdiction  of  the 
subject  of  this  action,  this  objection  would  not  be  deemed 
to  have  been  waived  by  the  mere  failure  to  demur  or  set 
it  up  by  answer,  but  it  might  be  taken  advantage  of  as 
error,  for  the  first  time,  in  this  court.  2  R.  S.  1876,  p. 
59,  sec.  54. 

We  think,  however,  that  the  record  of  this  cause 
shows  very  clearly,  that  the  court  below  had  jurisdictioo 
of  the  action ;  for  there  was  evidence  in  the  record 
which  was  uncontradicted,  that  the  testator,  Jason 
Thomas,  died  in  said  Montgomery  county,  and  this  fact 
gave  the  circuit  court  of  that  county  jurisdiction  of  the 
subject  of  this  action. 

This  is  sufficient,  in  our  opinion,  to  obviate  the  appel- 
lants' objection  in  this  court.  Brownjield  v.  Weicht^  9 
Ind.  894,  and  Godfrey  v.  Godfrey,  17  Ind.  6. 

The  only  other  question  discussed  by  the  appellants' 
counsel  in  this  court  is  the  sufficiency  of  the  evidence 
to  sustain  the  verdict.  It  is  earnestly  insisted,  that  the 
evidence  was  not  sufficient  to  warrant  the  verdict. 

We  can  not  disturb  the  verdict  or  reverse  the  judg- 
ment on  this  ground.  There  was  evidence  before  the 
court  and  jury  tending  to  sustam  the  material  averments 
of  the  complaint. 

In  such  a  case,  it  is  no  part  of  our  duty  to  weigh  the 
evidence;  but,  in  accordance  with  the  established  prac- 
tice of  this  court,  we  must  affirm  the  judgment. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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PROMISSOBY  Note. —  Verbal  Exiemion  of  Time  (^IhynienL — Common  Law, — 
Egfidty. — In  an  action  on  a  promissory  note,  the  defendant  answered,  tliat^ 
ior  a  consideration,  the  plaintiff  had  verbally  agreed  to  extend  the  time 
ol  payment  for  a  definite  period,  which  had  not  yet  expired ;  and  he- 
alao  answered,  that,  on  the  verbal  promise  of  the  plaintiff  to  extend  the 
time  of  payment  for  a  reasonable  period,  the  rate  of  interest  in  the  note 
bad  been  increased. 

HM^  on  demurrer,  that,  in  such  action,  only  the  common-law  powers  of 
the  court  were  called  into  exercise,  and  that  neither  of  such  answers  is  a 
bai  to  the  action 

JJeitL  also,  that  a  court  of  equity  might  refuse  to  enforce  a  contract,  over  sucb 
a  verbal  agreement. 

Same. — Aiteration. — AiUn-Tiey^s  Fees, — Presumption, — A  promissory  note  con- 
taining a  conditional  stipulation  for  the  payment  of  attorney's  fees,  exe- 
cuted prior  to  the  act  of  March  lOtli,  1875,  1  R.  S.  1876,  p.  149,  and 
secured  by  mortgage,  was,  after  that  date,  altered  by  the  consent  of  all 
parties  by  increasing  the  rate  of  Interest,  and  then  executed  by  an  addi- 
tional maker  as  surety  for  the  former,  whereupon  such  mortgage  waa 
duly  released. 

J7efi/,  on  appeal  by  the  principal  alone,  that  such  alteration  did  not,  as  to- 
him  merge  the  note  as  originally  executed  into  a  new  one,  and  that  he 
ia  liable  for  attorney's  fees. 

ffeid.  also,  that,  from  evidence  establishing  such  facts,  a  jury  might  infer 
that  part  of  the  consideration  for  the  increase  of  the  rate  of  interest  waa 
the  release  of  such  mortgage. 

From  the  Grant  Circuit  Court. 

G.  T.  B,  Carr^  for  appellant. 

J.  F.  McDoweU  and  G.  L.  McDowell^  for  appellee. 

Perkins,  J. — Suit  upon  a  promissory  note,  as  follows: 

"  $1,000.  Marion,  Ind.,  June  13th,  1874. 

"  Two  years  after  date,  I  promise  to  pay  to  the  or- 
der of  James  F.  McDowell,  at ,  one  thousand  dol- 
lars, with  mterest  at  the  rate  of  six  per  cent,  per  annum 

from ,  value  received,  without  any  relief  whatever 

from  valuation  or  appraisement  laws.  The  drawers  and 
endorsers  severally  waive  presentment  for  payment,  pro- 
test and  notice  of  protest  and  non-payment  of  this  note. 

*<  If  this  note  is  not  paid  at  maturity,  the  undersigned 
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agree  to  pay  expenses  of  collection,  including  attorney's 
fees,  with  ten  per  cent,  interest  after  maturity. 

(Signed,)  "  J.  H.  Nelson, 

**  Reuel  J.  Gauntt." 
Endoreed :    "  James  F.  McDowell." 
Answer : 

1.  That,  for  a  consideration,  the  time  fixed  for  pay- 
ment of  the  note  was  definitely  extended,  by  a  parol 
agreement,  and  that  the  note  was  not  due  under  that 
agreement. 

2.  That,  in  consideration  that  the  defendants  would, 
at  that  time,  which  was  subsequent  to  the  making  of  said 
note,  insert  in  the  same  the  words,  "  with  ten  per  cent 
interest  after  maturity,'*  the  plaintiff  agreed  to  extend 
the  time  of  payment  for  a  reasonable  time,  etc. 

Both  paragraphs  of  answer  were  severally  demurred  to. 
The  demurrer  was  overruled  to  the  first  and  sustained 
to  the  second  paragraph. 

Reply  in  denial  of  the  first  paragraph. 

Trial;  judgment  for  plaintiff,  for  twelve  hundred  and 
one  and  ^  dollars,  to  draw  ten  percent,  interest. 

Motion  for  a  new  trial  overruled. 

Qauntt  does  not  join  in  the  appeal. 

The  evidence  is  m  the  record. 

The  plaintiff*  gave  in  evidence  the  note  and  endorse- 
ment, proved  the  amount  of  a  reasonable  attorney's  fee, 
and,  says  the  bill  of  exceptions,  rested. 

The  defendants,  to  sustain  the  issues  on  their  part,  in- 
troduced the  following  evidence : 

William  White,  after  being  duly  sworn,  testified  as  fol- 
lows :  "  I  am  the  plaintiff  in  this  action  ;  purchased  the 
note  in  suit  of  James  F.  McDowell.  The  note  was  only 
the  note  of  defendant  Jesse  H.  Nelson,  when  I  purchased 
It,  and  before  it  was  signed  by  defendant  Reuel  J.  Gauntt. 
The  note  only  provided  for  six  per  cent,  interest  be- 
fore Gauntt  signed  the  note.  The  note  was  secured 
•by  mortgage  on  real  estate.     Mr.  Jesse  H.  Nelson  wanted 
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me  to  release  the  mortgage  to  enable  him  to  borrovr 
money  from  the  Buildiug  and  Loan  Association  and 
mortgage  the  same  to  it.  I  agreed  to  do  so,  on  his  giving^ 
me  personal  security,  which  he  agreed  to  do;  and  he- 
brought  Reuel  J.  Gauntt  to  go  his  security,  who  signed 
the  note,  and  I  released  the  mortgage.  That  is  the  way 
Reuel  J.  Gauntt's  (defendant's)  name  appears  on  the^ 
note.  This  was  done  before  the  note  was  due,  and  alter 
the  10th  of  March,  1875,  a  few  weeks  before  the  note  wa& 
due,  at  my  request,  without  any  agreement  to  wait,  or 
extend  the  time  of  payment  one  year  from  the  13th  of 
June,  1876.  The  words, '  with  ten  per  cent,  interest  after 
niaturity,'  were  inserted  with  the  consent  of  all  parties.' 

This  was  all  the  evidence  given  in  the  cause. 

The  causes  specified  in  the  motion  for  a  new  trial  were: 

1.  Finding  and  judgment  not  sustained  by  evidence; 

2.  Excessive  damages ;  and, 
8.     Judgment  contrary  to  law. 

The  errors  assigned  in  this  court  are : 

1.  The  sustaining  of  the  demurrer  to  the  second  para- 
^raph  of  answer ;  and, 

2.  Overruling  the  motion  for  a  new  trial. 

This  was  a  suit  upon  a  simple  contract.  It  called  into* 
exercise  none  but  the  common-law  powers  of  the  court. 
Hence  the  answers  of  extension  of  time  of  payment  were 
neither  of  them  a  bar  to  the  action.  Newhrk  v.  Ncitdy  19 
Ind.  194;  Irons  v.  WoodJiUy  S2  Ind.  40;  Lowe  v.  Blair,  6 
Blackf.  282 ;  Milroy  v.  Stockwell,  1  Ind.  35 ;  Hatsiead  v. 
Brown,  17  Ind.  202;  Murphy  v.  Bobbins,  17  Ind.  422; 
Jtedman  v.  Dq>uty,  26  Ind.  338;  Harbert  v.  Dumont,  ^ 
Ind.  846;  Cross  v.  Wood,  30  Ind.  378;  Shaio  v.  Binkard, 
10  Ind.  227;  Dickerson  v.  The  Board,  etc.,  6  Ind.  128; 
Sucklen  v.  Huff,  53  Ind.  474.  Had  a  court  of  equity  been 
asked  to  enforce  a  contract,  over  an  agreement  for  an  ex-  | 

tension  of  time,  such  court  might  have  refused  to  enforce  , 

it.  Loomis  v.  Donovan,  17  Ind.  198 ;  Trayser  v.  The  Trus- 
tees  J  etc.  J  89  Ind.  556.    But  the  appellant  contends  that 
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the  addition  of  the  clause  making  the  note  bear  ten  per 
cent,  interest  was  without  consideration;  and  that,  by 
the  transaction  in  which  the  note  was  changed,  the  origi- 
nal note  was  extinguished,  and  a  new  note  created,  which 
transaction  being  subsequent  to  the  statute  of  March 
10th,  1875,  renders  the  clause  of  the  note  touching  attor- 
ney's fees  illegal. 

It  will  be  remembered,  that  the  appeal  from  the  judg- 
ment below  is  by  the  maker  of  the  original  note,  J.  H. 
Nelson.  Gauntt,  who  subsequently  became  surety  on  the 
note,  is  not  complaining  of  that  judgment. 

It  may  be  inferred  from  the  evidence,  that  the  transac- 
tion, in  which  the  note  of  Nelson  was  altered,  was  com- 
pleted at  a  single  meeting  of  all  the  parties. 

The  case,  then,  is  this :  The  appellant.  Nelson,  on  the 
13th  of  June,  1874,  had  given  his  note  for  one  thousand 
dollars,  bearing  interest  at  six  per  cent.,  containing  an 
agreement  to  pay  attorney's  fees,  and  payable  on  the 
12th  day  of  June,  1876.  The  note  was  secured  by  a 
mortgage  on  his  land.  Subsequently  he  desired  to  get  his 
land  released  from  the  lien  of  the  mortgage,  by  substi- 
tuting personal  security;  and,  to  accomplish  such  re- 
lease, he,  with  R.  J.  Gauntt,  his  proposed  security,  met 
the  appellee,  the  owner  of  the  note,  and  consented  that 
the  words,  "  ten  per  cent,  interest  after  maturity,"  should 
be  inserted  irt  it;  the  holder  thereof  consented  that 
Gauntt  should  sign  it;  he  did  so,  and  Nelson  received  the 
release  of  his  land  from  the  lien  of  the  mortgage ;  Gauntt, 
the  surety,  is  satisfied,  and  makes  no  objection  to 
the  judgment  against  him  upon  the  note.  The  only  al- 
teration made  in  the  note,  so  far  as  Nelson  is  concerned, 
was  the  insertion,  by  his  consent,  of  the  ten  per  cent,  in- 
terest clause.  All  the  terms  of  the  note,  with  this  excep- 
tion, are  those  he  signed  in  1874.  This  alteration,  so 
made,  left  the  terms  of  the  original  note,  which  were  not 
varied  by  the  alteration,  in  full  force  and  effect,  and  opera- 
tive from  the  date  of  the  note.     Wilson  v.  Henderson^  9 
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Sm.  &  M.  375 ;  Bailey  v.  Taylor,  11  Conn.  531 ;  Bucklen  v. 
Huff,  53  Ind.  474. 

A  material  alteration,  made  without  the  consent  of  a 
party  to  the  note,  might  render  it  void  as  to  him.  Bow- 
ser V.  Rendell,  31  Ind.  128 ;  Bowers'  Adm'r  v.  Briggs,  20 
Ind.  139;   The  State  v.  Van  Pelt,  1  Ind.  304. 

As  to  the  point  thut  there  was  no  consideration  for  the 
promise  to  pay  ten  per  cent,  interest,  it  may  be  said,  that, 
nothing  appearing  to  the  contrary,  a  contract  will  be  pre- 
samed  to  be  made  upon  a  consideration ;  and  a  want  of 
'Consideration  must  be  shown  by  the  party  pleading  it. 
In  this  case,  no  evidence,  directly  to  this  point,  was  given  ; 
but  a  jury  might  well  have  inferred,  from  the  evidence 
^ven,  that  the  agreement  to  release  the  mortgage  was  a 
part  of  the  consideration  for  the  payment  of  ten  per  cent, 
interest  on  the  note. 

Th^e  judgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


Thb  State,  ex  rel.  The  Monroe  Gravel  Road  Co.,  v. 

Stout,  Auditor.  ^  ^| 

TOBNPIKE.— 0>?w<i7tt<iona/  Law,-- Act  Reviving  RighU  Under  Repealed  StaivU. 
—The  act  of  March  2d,  1877,  Acts  1877,  Reg.  Sees.,  p.  72,  in  relation 
to  gravel  roadn,  etc.,  is  constitutional,  and  repeals  the  act  of  March 
Idth,  1875,  Acts  1875,  Reg.  Sess.,  p.  80,  on  the  same  subject,  so  far  as  the 
same  relates  to  the  act  of  May  14th,  1869,  "  authorizing  the  assessment 
of  lands,''  etc.,  Acts  1869,  Spec.  Sess.,  p.  73. 

SAifS. — Mandate,— County  Auditor. — Compelling  Collection  cf  Aasesgmenis. — By 
snch  act  of  March  2d,  1877,  supra^  the  right  to  collect  certain  assessments 
made  under  the  act  of  May  14th.  1869,  supra,  prior  (o  March  13th,  1875,  is 
revived,  and  the  county  auditor  may  be  compelled,  by  mandate,  in  the 
cases  specified,  to  place  such  assessments  on  the  tax  duplicate  for  collection. 

Same. — Mrnisierial  Duties. — The  duties  of  the  county  auditor,  in  such  case, 
are  purely  ministerial  and  not  judicial,  he  having  no  authority  to  de- 
tenaine  as  to  whether  or  not  such  assessments  are  valid. 

Samz. — Quaaioning  Validity  <4  Assessments.— The  validity  of  such  assessments 
«caD  Dot  be  questioned  until  placed  on  the  tax  duplicate  for  collection. 
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Same. — SuU  by  CorponuUm. — Pleading. — In  an  action  for  Buch  purpose  by  m 

gravel  road  company,  it  is  n<>t  neccsHary  for  the  complaint  to  allege 

every  fact  necessary  to  its  original  organization. 
Same. — Capacity  to  Sue. — Demurrer. — Practice. — The  capacity  of  a  plaintiff 

to  sue  can  not  be  tested  by  a  demurrer  questioning  the  sufficiency  of  the 

complaint. 

From  the  Grant  Circuit  Court. 

J.  Brownlee^  H.  Brownlee  and  G.  W.  Harvey^  for  ap- 
pellant. 

G.  T.  B.  Carr,  L  Van  Decanter  and  J.  W,  Lacey,  for 
appellee. 

BiDDLE,  J. — Complaint  by  the  State  of  Indiana,  on  the 
relation  of  "  The  Monroe  Gravel  Road  Company,"  against 
Joseph  W.  Stout,  auditor  of  Grant  county,  for  a  writ  of 
mandate  requiring  the  auditor  to  place  certain  assess- 
ments upon  lands,  in  favor  of  the  relator,  upon  the  tax 
duplicate,  for  collection. 

A  demurrer,  alleging  the  insufficiency  of  the  facta 
stated  to  authorize  the  writ,  was  sustained  to  the  com- 
plaint, and  judgment  rendered  against  appellant. 

The  proper  exceptions  were  taken,  and  the  cause  ap- 
pealed to  this  court. 

No  objection  is  made  to  the  sufficiency  of  the  aver- 
ments in  the  complaint,  but  the  court  held  it  insufficient 
because  the  law  authorizing  the  collection  of  the  assess- 
ments was  unconstitutional,  and  therefore  void. 

By  the  act  approved  March  13th,  1875,  Acts  1875,  Reg. 
Sess.,  p.  80,  the  Legislature  repealed  all  previous  laws  "  au- 
thorizing an  assessment  or  collection  of  any  tax  or 
assessment  for  the  construction  of  any  plank,  macad- 
amized, or  gravel  road  purposes  in  this  State." 

It  was  held,  that  this  act  was  constitutional,  and  pre- 
vented any  further  collections  of  such  assessments.  The 
Marion  Township  Gravel  Road  Co.  v.  Sleethy  53  Ind.  85. 

By  the 'act  of  March  2d,  1877,  Acts  1877,  Reg.  Sess.,  p. 
72,  the  act  of  March  13th,  1875,  was  repealed,  so  far  aa 
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it  affected  the  act  of  May  14tli,  1869,  Acts  1869,  Spec. 
Sess.,  p.  73,  under  which  the  assessnxentB  in  controversy 
were  made ;  and  the  last  named  act  was  revived  for 
certain  purposes,  and  so  far  as  assessments  were  made 
before  the  13th  day  of  March,  1875,  and  when  the  di- 
rectors of  the  company,  on  their  faith  in  such  assess- 
ments^ had  incurred  pecuniary  liabilities  upon  contract^  im^ 
when  the  roads  were  held  and  owned  by  a  majority  of  the 
original  stockholders,  when  the  act  took  effect.  In  such 
cases  the  act  of  1877  makes  it  the  duty  of  the  county 
auditor  to  place  such  uncollected  assessments  on  the 
tax  duplicates,  as  provided  by  the  act  of  May  14th,  1869 ; 
and  it  then  becomes  the  duty  of  the  county  treasurer  to 
collect  the  same  according  to  the  last  mentioned  act. 
Stated  more  briefly :  The  act  of  March  13th,  1875,  took 
away  the  right  to  collect  such  assessments  made  before 
its  passage ;  the  act  of  March  2d,  1877,  restored  the  right 
to  collect  such  assessments  according  to  the  act  of  May 
14th,  1869,  i^pon  certain  conditions  mentioned  in  the  act 
of  March  2d,  1877,  and  which  are  averred  in  the  eom- 
plaint« 

We  do  not  see  any  thing  unconstitutional  in  the  latest 
act ;  on  the  contrary,  it  appears  to  us  to  be  highly  com- 
mendable legislation. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
and  the  cause  remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further  proceedings 
according  to  this  opinion. 

On  petition  for  a  rehearing. 

BiDDLB,  J. — The  only  question  presented  by  this  record 
arises  on  sustaining  a  demurrer  to  the  complaint,  upon 
the  ground  that  the  facts  averred  are  inefficient  to  con- 
stitute a  cause  of  action. 

The  appellee  filed  no  brief  upon  the  hearing  of  the 
Vol.  LXL— 10 
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cause,  but,  after  the  reversal  of  the  judgment,  he  comes 
before  us  with  a  long  petition  for  a  rehearing,  a  large 
part  of  which  is  devoted  to  the  second  statutory  cause  of 
demurrer,  as  well  as  we  can  understand  his  views,  namely, 
that  the  appellant  has  not  the  legal  capacity  to  sue. 
There  is  no  such  question  presented  by  the  record.  The 
demurrer  to  the  complaint  is  founded  on  the  fifth  statu- 
tory cause,  namely,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

In  a  suit  by  a  corporation,  the  pleader  is  not  required 
to  allege  in  his  complaint  every  fact  necessary  to  the  ex- 
istence of  the  corporation,  either  generally  or  specifically, 
by  showing  the  facts  necessary  to  its  original  organization. 
Harris  v.  The,  Muskingum  Manufacturing  Co.,  4  Blackf.  267; 
Richardson  v.  The  St.  Joseph  Iron  Co.^  5  Blackf.  146; 
Heaston  v.  The  Cincinnati  and  Fort  Wayne  i2.  JS.  Co,j  16 
Ind.  275. 

It  is  insisted  also,  that  the  demand  on  the  appellee  as 
auditor,  to  place  the  assessment  upon  the  tax  duplicate, 
is  insufficiently  alleged,  because  it  does  not  state  the  va- 
rious steps  necessary  to  the  validity  of  the  assessments 
originally  made.  The  auditor  is  not  the  tribunal  to  de- 
cide upon  the  validity  or  invalidity  of  the  assessments. 
His  duties  are  ministerial.  Neither  the  corporation  nor 
the  persons  assessed  can  raise  any  question  as  to  their 
validity,  unless  the  auditor  will  first  place  them  upon  the 
tax  duplicate  for  collection.  The  demand  upon  the  auditor^ 
as  stated  in  the  petition,  which  is  made  part  of  the  com- 
plaint, is  specific,  certain  and  sufficient. 

The  appellee  also  vigorously  attacks  the  various  statutes 
upon  which  the  rights  claimed  by  the  appellant  are 
founded,  as  being  unconstitutional.  As  early  as  the  case  of 
Turpin  v.  The  Eagle  Creek,  etc'.y  Gravel  Road  Co.,  48  Ind. 
45,  the  constitutionality  of  the  statutes  authorizing  such 
,  assessments  was  declared  to  be  no  longer  an  open  ques- 
tion, and  their  validity  has  been  frequently  recognized 


'« 
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since  by  this  court.  We  therefore  give  the  question  no  fur- 
ther consideration. 

The  appellee  also  complains  of  the  conduct  of  the  «p- 
pellant's  counsel  in  managing  the  case  in  the  court  below. 
Ko  such  question  id  presented  by  the  record,  nor  does  the 
record  show  any  such  misconduct ;  it  therefore  can  not 
be  complained  of  in  this  court. 

The  petition  for  a  rehearing  is  overruled. 


The  First  National  Bank  op  Centrevillb  v.  Qouoh  bt  al. 

IfiarrAKS. — Brformation  of  Mortgage  and  Decree  of  Foreeioture, — Negligenct. — 
Notioe. — Amgnmeni  for  Benefit  of  Orediiors, — Pleading. — A  mortgage  on  a 
tract  of  real  estate  described  as  the  ''  west  middle  division ''  of  a  certain 
quarter  section  having  been  foreclosed,  the  mortgagee  commenced  an  ac- 
tion against  the  mortgagor  and  one  to  whom  the  latter,  prior  to  such 
foreclosnre,  had  made  an  assignment  for  the  benefit  of  his  creditors,  of 
whom  some,  after  the  recording  but  prior  to  the  foreclosure  of  the  mort- 
gage, had  obtained  judgments  which  were  liens  on  his  real  estate.  The 
complaint  all^^  such  facts,  and  also  that  such  mortgage,  which  was 
given  to  secure  a  prior  existing  indebtedness,  was  intended  to  cpver  a 
certain  tract  of  land  belonging  to  the  mortgagor,  in  such  quarter  sec- 
tion, known  as  the  ''home  farm,"  but  that,  by  the  inadvertence  and  mis- 
take of  the  parties  to  the  mortgage,  and  of  the  scrivener  who  drew  the 
same,  the  description  above  set  out  was  inserted;  that  such  mistake  was 
not  discovered  until  after  such  foreclosure;  and  that  such  judgment  cred- 
itors and  the  defendants  had  notice  as  to  what  property  was  intended  to 
be  mortgaged.  Prayer,  that  the  mortgage  and  decree  be  reformed  so  as  to 
properly  identify  the  mortgaged  property. 

HMj  on  demurrer,  that  such  mistake  was  the  result  of  negligence  on  the 
part  of  the  mortgagee,  was  a  mistake  of  law  and  not  of  fact  which  can 
not  be  relieved  against,  and  that  the  complaint  is  insufficient. 

Prom  the  Wayne  Circuit  Court. 
W.  A.  PeelUj  T.  J.  Study  and  C.  H.  Burchenal,  for  ap- 
pellant. 

JS.  C.  Fozj  J.  T.  Dye  and  A.  C.  Harris,  for  appellees. 
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Perkins^  J. — Suit  to  correct  an  alleged  mistake* 
The  complaint  states,  that,  on  the  29th  of  April,  l^TS, 
Charles  T.  Gough  was  the  owner  of  a  certain  tract  of 
land,  containing  ninety-four  acres^in  the  south^^ast  ^ixar- 
ter  of  section  21^  township  16  north,  of  range  12  east^on 
which  said  Gough  and  wife  then  resided,  which  was 
known  as  the  ^'  Home  Farm ; "  that  it  was  all  the  land 
said  Gough  owned  in  said  quarter  section,  and  was  desig- 
nated on  the  treasurer's  books  for  taxation,  as  the  "  west 
middle  division  of  the  south-east  quarter  of  section  21,  town- 
ship 16,  range  12,  containing  95  acres ; "  that,  on  the  day 
aforesaid,  he,  said  Gough,  owed  the  plaintiff  five  thou- 
sand dollars  for  money  loaned,  which  he  was  unable  then 
to  pay ;  and,  with  his  wife,  Mary,  then  and  there  prom- 
ised one  OHver  T.  Jones,  who  was  then  and  there  easli- 
ier  of  said  plaintiff,  and  acting  on  behalf  of  said  plaintiff, 
that,  in  consideration  of  the  extension,  by  plaintiff,  of  the 
time  of  payment  of  the  said  debt  for  twelve  months  from 
and  affcer  said  date,  he,  the  said  Charles,  would  execute  to 
the  plaintiff  his  note  for  f5,000,  payable  in  twelve 
months,  with  10  per  cent,  interest  from  date,  payable 
quarterly  in  advance,  and  that  they,  the  said  Charles  T. 
Gough  and  Mary  C.  Gough,  wocild  execute  a  mortgage, 
in  due  form  of  law,  upon  the  *Home'  Farm'  of  said 
Gough,  upon  which  he  then  resided,  of  95  acres,  to 
secure  the  payment  of  such  note,  according  to  the  tenor 
and  effect  thereof. 

The  complaint  further  alleges,  that,  on  said  29th  of 
April,  1873,  the  defendant  Charles  T.  Gough  executed 
his  note  for  five  thousand  dollars  to  the  First  National 
Bank  of  Centreville,  Indiana,  and,  on  the  same  day,  exe- 
cuted to  said  bank,  his  wife  joining  therein,  a  mortgage  to 
secure  the  payment  of  said  note,  upon  the  land  described 
therein  as  follows,  viz. :  ^^  West  middle  divi«oa  of  S* 
Ep  quarter,  section  21,  township  16,  range  12,  contsuning 
95  acres ; "  which  mortgage  was  recorded  on  the  next  day, 
April  30th^l87&. 
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The  complaint  alleges,  that,  by  "the  inadvertence  and 
mistake  of  the  parties,  and  of  the  scrivener  who  drew 
the  mortgage,"  the  words  which  should  have  followed 
the  above  description,  viz.:  "being  the  home  farm  of 
the  said  Charles  T.  Gough,  upon  which  he  now  resides, 
and  being  all  and  the  only  land  owned  by  said  Gough  in 
said  quarter  section,"  or  words  to  that  effect,  w^ere  not 
inserted  in  the  mortgage ;  that,  in  1875,  the  plaintiff,  said 
bank,  instituted  suit  on  said  note  and  mortgage,  and,  on 
the  30th  day  of  April,  1875,  recovered  a  judgment  there- 
on for  five  thousand  four  hundred  and  fifty-one  dollars, 
and  a  decree  foreclosing  said  mortgage,  and  for  the  sale 
of  the  property,  etc.,  described  in  the  mortgage,  and  con- 
taining the  identical  description  of  it  contained  in  the  ' 
mortgage. 

The  complaint  further  alleges,  that,  after  the  record- 
ing of  said  mortgage,  but  before  the  foreclosure  thereof, 
Tarious  judgments,  by  third  parties,  were  obtained  against 
said  Gough  in  the  Wayne  Circuit  Court;  and  that,  on 
the  4th  day  of  March,  1875,  nearly  two  months  prior  to 
the  judgment  in  favor  of  the  bank,  said  Gough  made  an 
assignment  of  all  his  property,  under  and  pursuant  to  the 
statute  of  the  State  in  such  cases  made  and  provided,  for  ' 
the  benefit  of  his  creditors,  to  John  Kepler  and  two 
others,  who  are  duly  executing  said  trust 

The  complaint  further  avers,  that  said  creditors  were 
chargeable  with,  and  had,  notice  of  the  intention  of  the 
parties  to  said  mortgage,  as  to  the  property  to  be  covered 
by  it ;  that  the  plaintiff  did  not  discover  the  mistake  till 
after  the  rendition  of  the  decree  of  foreclosure,  and  not 
till  shortly  before  the  institution  of  this  suit ;  and  that 
the  defendants  refused  to  reform  said  mortgage  or  to  as- 
sent to  its  reformation  and  the  modification  of  said  de- 
cree.  "The  plaintiff  therefore  prays  the  court  to  require 
the  defendants  to  answer  hereto ;  and,  upon  final  hearing, 
will  the  court,  by  proper  decree,  cause  the  said  mortgage 
to  be  reformed,  and  the  said  mistake  and  omission  therein 
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to  be  corrected,  by  inserting  therein,  after  the  words  of 
description  of  the  mortgaged  premises  therein  contained, 
and  as  a  part  of  such  description,  the  said  words  so  omit- 
ted by  mistake,  to  wit,  the  words  *  being  the  home  farm 
of  the  said  Charles  T.  Gough,  upon  which  he  now  re- 
sides, and  being  all  and  the  only  land  owned  by  said 
Gough  in  said  quarter  section,'  or  words  to  that  effect,  or 
by  so  inserting  the  detailed  description  by  metes  and 
bounds,  of  the  said  lands  herein  set  forth,  or  such  other 
words  as  shall  be  proper  and  necessary,  to  identify  the  said 
land  as  the  land  the  parties  agreed,  as  aforesaid,  was  to 
be  mortgaged  to  said  plaintiff',  and  to  make  the  said 
mortgage  conform  in  all  respects  to  the  said  agreement; 
and  will  the  court  also  modify  and  correct  the  said  decree 
of  foreclosure,  so  as  to  conform  the  same  to  the  said 
mortgage,  as  so  reformed  and  corrected,  and  so  that  the 
same  shall  correctly  describe  and  identify  the  said  land, 
according  to  the  said  agreement  and  intention  of  the 
parties." 

A  demurrer  to  the  complaint  was  sustained ;  the  plain- 
tiff declined  to  amend,  and  judgment  was  rendered,  dis- 
missing the  suit  with  costs. 

Exception  and  appeal. 

Let  us  get  a  somewhat  definite  and  concise  statement 
of  the  facts  of  this  case. 

On  the  29th  day  of  April,  1873,  Gough  agreed  to  give, 
to  the  First  National  Bank  of  Centreville,  a  mortgage  on 
the  farm  on  which  he  resided,  being  an  undefined  part  of 
a  quarter  section,  to  secure  a  prior  existing,  debt.  The 
mortgage  was  thereupon  drawn  up  by  a  scrivener,  as  ap- 
pears, in  the  presence  of  the  parties.  No  formulated  de- 
gcription  of  the  property,  to  be  inserted  in  the  mortgage, 
had  been  agreed  upon  by  the  parties  or  prepared  for  the 
scrivener  to  copy.  He,  as  we  must  presume,  by  their  di- 
rection, incorporated  the  following  into  the  mortgage, 
viz. :  "West  middle  division  of  S.  E.  quarter  of  section 
21,  township  16,  range  12,  containing  95  acres." 
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There  does  not  appear  to  have  heen  any  fraud,  surprise 
or  mistake  in  copying  the  description.  The  parties,  in 
preparing  the  mortgage,  did  just  what  they  intended  to  do. 
The  mortgage  was  delivered  immediately  upon  its  exe- 
cution, was  received  by  the  cashier  for  the  bank,  and  the 
next  day  delivered  to  the  recorder  of  the  county.  Two 
years  after  the  execution  of  the  mortgage,  it  was  placed 
in  the  hands  of  an  agent  for  foreclosure,  and  a  decree  of 
ioreclosure  was  obtained.  In  the  mean  time,  interests  in 
the  land  supposed  to  be  mortgaged  had  been  acquired  by 
third  persons. 

The  mistake,  it  thus  appears,  in  the  preparation  of  the 
mortgage,  was  one  of  law,  arising  from  the  negligence  of 
the  parties  in  failing  to  acquire  information  as  to  the 
requisite  description  of  the  land  to  be  inserted  in  the  mort- 
gage. They  inserted  a  description  such  as  they  approved, 
but  two  years  afterward  fouud  it  was  not  full  enough  to 
identify  the  land,  and  now  pray  the  court  to  insert  for 
them  such  an  addition  as  will  effect  such  identification, 
and  this  after  interests  have  been  acquired  by  third  per- 
sons in  the  land.  And  the  ultimate  question  in  the  case 
to  be  decided  by  the  court  is :  Should  the  prayer  of  the 
complainant  be  granted? 

The  preliminary  questions  are: 

1st.  Do  the  facts  present  a  case  in  which  a  court  of 
equity  would  supply  the  omission  in  this  mortgage,  as  be- 
tween the  original  parties,  no  rights  of  third  persons  in- 
tervening? 

2d.  Is  it  a  case  for  equitable  interference,  the  plaintiff 
having  already  taken  a  decree  of  foreclosure  of  the  mort- 
gage without  asking  for  its  perfection,  the  suit  being  one 
in  which  the  perfection  could  have  been  decreed,  if  it 
were  proper  that  it  should  be  decreed?  See  Miller y. 
Kolb,  47  Ind,  220. 

Waiving  the  discussion  of  these  question?,  it  seems  to  us, 
that  the  carelessness  and  negligence  of  the  plaintiff' were 
such  as  justified  the  ruling  of  the  court  below  in  dismiss- 
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kig  this  case^  in  view  of  the  fact  that  equal  equities  had 
attached  to  the  land  in  question,  in  favor  of  third  per- 
sans. 

In  Taylor  v.  Fleet,  4  Barb.  95,  Edwards,  J.,  states  the 
rule  of  law  on  this  subject  to  be  as  follows: 

**  To  entitle  a  party  to  relief  in  a  court  of  equity^  on  the 
ground  of  mistake,  in  a  case  free  from  fraud,  the  mistake 
must  be,  1.  As  to  a  material  fact  constituting  the  very 
essence  and  condition  of  the  contract.  2.  The  mistake 
must  be  of  a  fact  of  such  a  nature,  that  the  party  could 
not  by  reasonable  diligence  get  knowledge  of  it,  when 
put  upon  inquiry.     1  Story  Eq.  Juris.,  sec.  146." 

In  Wood  V.  Patterson,  4  Md.  Oh.  836,  the  Chancellor 
says: 

"  It  is  not,  however j  in  every  case  of  mistake,  even  of 
a  'material  fact,  that  the  court  will  grant  relief,  for  if 
the  mistake  is  the  result  of  the  party's  carelessness,  or  in- 
attention, the  court  will  not  interfere  in  his  behalf,  its 
policy  being  to  administer  relief  to  the  vigilant  and  to 
put  all  parties  upon  the  exercise  of  a  reasonable  degree 
of  diligence." 

Carelessness   will   not   always  be  regarded  in  equity 
as  a  mistake.     Voorhis  v.  Murphy,  11  C.  E.  Green,  434. 

In  Diman  v.  The  Providence,  etc.,  R.  R.  Co.,  5  R.  I.  130, 
Ames,  C.  J.,  closes  his  opinion  with  this  remark:  "In 
cases  like  this,  where  there  has  been  no  intermixture  of 
fraud  or  surprise  to  put  the  applicant  for  relief  off"  his 
guard,  we  must  invent  a  new  head  of  equity  before 
we  can  interpose  to  save  him,  to  the  injury  of  others, 
against  the  effects  of  his  own  carelessness." 

In  Lamb  v.  Harris,  8  Ga.  546,  it  is  decided,  that, 
**  Where  a  party  seeks  to  be  relieved  in  equity,  from  the 
effect  of  a  mistake,  he  must  show  due  diligence  on  his 
part." 

.In  Nelson  v.  J)avis,  40  Ind.  366,  this  language  is  used : 

**  The  instrument  speaks,  for  aught  that  appears,  just 
the  parties  desired  that  it  should.   The  mistake,  then, 
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if  any  was  made,  was  a  mistake  of  law  as  to  the  legal 
effect  of  the  deed  as  executed/' 

See,  also,  Murphy  v.  HendrickSj  57  Ind.  693. 

The  jadgment  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


The  First  National  Bank  of  Cambridge  City  et  al.  v. 

Colter. 

PiuCTiCE. — Joint  Verdid, — Joint  Motion  for  New  Trial — No  question  m  to 
the  if«parate  right  to  a  new  trial  of  one  of  several  parties  against  whom 
a  verdict  has  been  rendered  is  raised  by  a  joint  motion  therefor  by  all. 

Same. — Objeetion  to  Evidence, — The  grounds  of  objection  to  the  admission  of 
evidence  must,  unless  apparent  on  its  face,  be- stated  to  the  court  at  the 
time  objection  is  made,  and  not  merely  in  a  motion  for  a  new  trial. 

Same. — Exception, — Bill  of  Exceptions, — The  fact  that  exception  was  taken 
to  the  admission  or  rejection  of  evidence  must  appear,  not  only  in  a  motion 
for  A  new  trial,  but  by  a  bill  of  exceptions. 

Saji £. — Exdusion  of  Evidence, — The  evidence  expected  to  be  elicited  by  a  ques- 
tion put  to  a  witness  and  excluded  must  be  stated  to  the  court  at  the  time 
the  question  is  asked,  to  make  such  exclusion  available  as  error. 

Omtvetakce. —  Breach  of  Warranty, — Contract  to  Sell. — I\'ineipal  and  AgenL'^ 
Bcundaries  Boinicd  out  by  Agent, — Presumption, — The  title  to  certain  real 
estate,  and  the  2q>purtenances  thereunto  belonging,  being  property  designed 
and  used  for  certain  manufacturing  purposes,  was  nominally  vested  in 
the  president  of  a  banking  corporation,  which  was  the  real  owner  thereof. 
Such  corporation,  being  desirous  of  selling  such  property,  the  boundaries 
of  which  could  not  be  determined  by  an  inspection  of  the  description  con- 
tained in  its  title  deeds,  its  president,  as  its  authorized  agent,  pointed  out 
to  one  negotiating  for  the  purchase  of  such  property  certain  lines^as  the 
true  boundaries  thereof,  and  the  latter,  relying  on  such  representations, 
purchased  the  property  pointed  out  for  a  certain  sum,  and  received  a  con- 
veyance, containing  covenants  of  general  warranty,  executed  by  such  cor- 
poration, in  the  name  of  its  president,  and  in  the  name  of  the  latter  per- 
sonally, of  a  tract  of  land  embracing  the  property  really  belonging  to 
such  corporation  and  a  tract  of  land  belonging  to  a  third  person,  but 
omitting,  without  his  knowledge,  a  part  of  the  property  represented  to 
him  as  included  in  the  purchase. 

JBeldf  in  an  action  by  the  purchaser,  against  such  corporation  and  its  presi- 
dent jointly,  for  damages  for  a  breach  of  its  warranty,  because  of  its  con- 
Tey&nce  of  the  property  of  such  third  person,  and  because  of  its  failure 
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to  convey  the  omitted  portion,  which  also  belonged  to  another,  that  the 
corporation  was  bound  by  the  representations  of  its  agent,  and  is  liable 
for  damages. 

Hddj  also,  the  contrary  not  appearing,  that  it  is  presumed  that  the  purchase 
was  made  by  the  plaintiff  for  the  purpose  of  carrying  on  the  manufactur- 
ing business  for  which  the  pr#perty  had  been  designed  and  used. 

8am£. — Inalructian  to  Jury, — iUeosure  of  Damages, — An  instruction  to  the  jury 
in  such  case,  that,  in  determining  the  measure  of  the  plaintiff's  damages, 
they  could  not  consider  the  purpose  for  which  the  property  was  purchased, 
was  properly  refused ;  and  a  modification  thereof,  that  the  purpose  for 
which  the  property  was  sold  by  the  defendants  and  purchased  by  the 
plaintiff  properly  entered  into  the  question  of  damages,  did  not  harm 
the  defendants. 

Same. — Where,  at  the  request  of  a  party,  instructions  are  given  to  a  jury, 
he  can  not  complain  that  the  same  are  contradictory. 

From  the  Union  Circuit  Court. 

H.  C.  Fox  and  S.  G.  Whiteselly  for  appellants. 
C.  H.  Burchenaly  for  appellee. 

Perkins,  J. — This  case  was  commenced  by  the  appellee 
in  the  Wayne  Circuit  Court.  A  trial  was  had  and  a  ver- 
dict returned  in  favor  of  the  appellants.  A  motion  for  a 
new  trial,  made  by  the  appellee,  was  sustained  by  the 
court.  Appellee  then  filed  a  motion  and  affidavit  for  a 
change  of  venue  from  Wayne  county,  and  a  change  was 
granted  to  the  county  of  Fayette.  In  the  Fayette  Circuit 
Court,  the  appellants  filed  a  motion  and  affidavit  for  a 
change  of  venue,  which  was  granted,  and  the  cause  trans- 
mitted to  the  Union  Circuit  Court,  where  it  ended  its 
pilgrimage,  and  was  finally  tried  by  a  jury  and  a  verdict 
rendered  for  the  appellee. 

It  was  a  suit  to  recover  damages  for  a  breach  of  war- 
ranty. 

The  complaint  is  in  three  paragraphs. 

The  first  alleges  a  conveyance,  with  covenants  of  war- 
ranty, of  certain  real  estate,  to  the  plaintiff'  by  the  de- 
fendants, for  the  sum  of  twelve  thousand  two  hundred 
and  fifty  dollars,  to  which  the  title  had  failed,  and  from 
which  the  plaintiff  had  been  ousted. 

The  third  paragraph  alleges  the  purchase,  the  cove- 
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nants  in  the  deed,  etc.,  and  avers  that  the  defendants  had 
DO  title  to  ^*  the  following  described  part  of  the  real  es* 
tate  conveyed  and  warranted,  viz. :  A  triangular  piece 
of  land  lying  due  west  of  lot  number  17,  in  block  10,  west 
of  the  river  and  north  of  the  road,  in  Cambridge  City,  in 
said  county,  which  is  bounded  as  follows :  On  the  east 
side  by  Foote  street,  on  the  north  side  by  an  alley  run- 
ning east  and  west  between  Pork  street  and  North  Front 
street,  and  on  the  third  side  by  East  Canal  street;  and 
the  said  defendants,  or  either  of  them,  then  and  there 
had  no  right  to  convey  the  same ;  but,  on  the  contrary 
thereof,  the  title  thereto  and  the  right  of  possession,  as 
well  as  the  actual  possession,  thereof,  w^ere  then  and  there 
lawfully  vested  in  other  person  or  persons,  and  said  de« 
fendants  did  not  put  said  plaintiff  in  possession  of  said 
part  of  said  real  estate,  nor  has  he  ever  been  in  posses- 
sion thereof;  and  plaintiff  says,  that,  at  the  date  of  said 
conveyance,  the  said  part  of  said  real  estate  above  de- 
scribed  constituted  the  full  one-fourth  part  in  value  of 
the  entire  real  estate  embraced  in  said  deed,  and  was  qf 
the  value  of  three  thousand  dollars.  Wherefore,"  etc. 
The  second  paragraph  of  complaint  is  as  follows : 
"  That,  on  or  about  the  11th  day  of  October,  1869,  the 
said  defendants,  claiming  to  be  the  owners  of  a  certain 
distillery,  with  the  grounds  and  appurtenances  thereunto 
belonging,  situate  within  and  adjoining  the  town  of 
Cambridge  City,  in  said  county,  desired  to  sell  the  same 
to  the  said  plaintiff;  and,  for  the  purpose  and  with  the 
view  to  induce  the  said  plaintiff*  to  purchase  the  same, 
the  said  defendant,  John  Calloway,  who  was  also  then 
and  there  the  president  and  the  duly  authorized  agent  of 
the  said  First  National  Bank  of  Cambridge  City,  went 
with  said  plaintiff  to  and  upon  the  said  premises,  and  ex- 
hibited and  pointed  out  to  said  plaintiff*  the  premises 
claimed  to  be  owned  by  defendants,  and  which  they  de- 
sired and  proposed  to  sell  to  said  plaintiff;  and,  among 
the  other  parts  of  said  premises  so  pointed  out  by  said 
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Calloway,  and  which  were  claimed  by  defendants  to  be 
embraced  within  the  title  held  by  them,  and  which  they 
proposed  to  convey  to  plaintiff^  was  a  certain  lot  of 
ground,  about  twelve  acres,"  (describing  the  ground,) 
^^upon  which  were  situated  the  extensive  hog- pens,  ap« 
purtenaut  to  said  distillery,  and  other  conveniences  used 
in  connection  therewith,  and  which  said  lot  of  ground, 
and  the  structures  thereon,  the  said  Calloway  pointed 
out  as  being  parts  and  appurtenances  of  said  distillery 
property  owned  by  said  defendants ;  and  the  plaintiff,  re- 
lying on  said  representations  as  true,  purchased  from  the 
defendants  said  distillery  and  grounds  and  appurtenances, 
paying  therefor  twelve  thousand  two  hundred  and  fifty 
dollars,  and  received  a  warranty  deed  therefor,  and  en- 
tered into  possession  and  made  expensive  improvements 
thereon.  But  the  plaintiff  has  since  discovered  that  said 
deed  of  defendants  did  and  does  not  include  the  follow- 
ing  described  land:  the  said  lot  or  tract  aforesaid,  lying 
north  of  said  distillery  and  between  the  river  and  Benja* 
min  Conklin's  land.  And  plaintiff  says  the  defendants  had 
no  title  to  said  part  of  said  premises  so  sold  to  him,  but 
that  the  same  belonged  to  other  parties,  who  have  ousted 
the  plaintiff  and  taken  possession.  Plaintiff*  says  that 
said  part  of  said  premises  constituted  fully  one-third 
part  in  value  of  the  entire  premises  so  bargained  for,  and 
was  of  the  value  of  four  thousand  dollars;  that  plaintiff^ 
between  the  time  he  took  possession  and  the  time  he  was 
notified  that  said  part  of  said  real  estate  was  not  included 
in  said  deed,  had  expended  in  improvements  thereon,  to 
wit,  in  hog-pens,  to  be  used  in  connection  with  said  dis- 
tillery, the  sum  of  three  thousand  dollars,  all  of  which 
has  been  lost,"  etc^ 

A  copy  of  the  deed  is  made  part  of  the  coniplaint. 

The  defendants  answered  in  denial,  and  payment. 

Trial  by  jury ;  verdict  for  the  plaintiff  for  two  thou* 
sand  one  hundred  and  fifty-four  dollars  and  fifty  cents. 

Motion  for  a  new  trial,  as  follows: 
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"  Now  come  the  defendants,  John  Calloway  and  the 
First  National  Bank  of  Cambridge  City,  and  move  the 
court  to  grant  them  a  new  trial  for  the  following  reasons, 
to  wit :  *' 

1.  Verdict  contrary  to  law ; 

2.  Verdict  contrary  to  evidence ; 
8.    Damages  are  excessive ;  and, 

4.  Errors  of  law  occurring  at  the  trial,  in  giving  and 
refusing  instructions,  admitting  and  excluding  testimony, 
etc. 

The  motion  was  overruled,  and  the  defendants  ex- 
cepted. 

Judgment  was  rendered  upon  the  verdict,  and  the  de- 
fendants appealed  to  the  Supreme  Court. 

A  bill  of  exceptions  presents  the  evidence. 

It  is  assigned  for  error,  in  this  court,  that  "  the  court 
below  erred  in  overruling  the  appellants'  motion  for  a 
new  trial." 

It  may  properly  be  stated  here,  that  the  jury  answered 
three  interrogatories,  thus : 

"J)id  the  defendants  execute  the  deed  filed  with  the 
complaint  and  marked  exhibit  ^  A '  ? 

•'  Answer.    Yes. 

"Did  not  the  defendant  Calloway,  before  the  execu- 
tion of  said  deed,  go  with  the  plaintiff  upon  the  prem- 
ises to  show  him  the  land  proposed  to  be  conveyed  by 
defendants,  and  did  he  point  out  to  plaintiff  certain 
boundaries  as  being  the  boundaries  he  proposed  to  sell? 

"  Answer.    He  did. 

**  At  the  time  of  pointing  out  such  boundaries,  was  said 
Calloway  acting  as  the  duly  authorized  agent  of  the  First 
National  Bank  of  Cambridge  City,  for  the  sale  of  said 
distillery  property  ? 

•*  Answer.    He  was." 

It  is  conceded  by  both  parties,  that  Calloway  was  the 
president  of  said  bank  of  Cambridge  City. 


158  SUPREME  COURT  OF  INDIANA. 

«■  1     ■  ■  ■  m 

The  Fint  National  Bank  of  Cambridge  City  et  oL  v.  Colter. 

The  premises  in  the  deed  to  the  plaintiff,  on  the  cove- 
uants  in  which  this  suit  was  instituted,  are  as  follows  : 

"This  indenture  witnesseth,  that  John  Calloway  and 
Mary  D.  Calloway,  his  wife,  and  the  First  National  Bank 
of  Cambridge  Oity,  Indiana,  by  John  Calloway,  presi- 
dent of  the  same,  of  Cambridge  City,  Indiana,  convey 
and  warrant  to  John  Colter,'*  etc. 

The  deed  is  signed  thus : 

"  John  Calloway,        [seal.] 

"  Mary  D.  Calloway,  [seal.] 

**  First  National  Bank  of  Cambridge  City,  Indiana,  by 

"John  Calloway,  President,  [seal.]'* 

It  was  duly  acknowledged  by  the  same  parties.  The 
title  of  the  appellants  to  the  property  was  acquired  by 
a  purchase  of  the  same,  at  sheriff's  sale,  on  a  decree  in 
favor  of  the  bank. 

The  evidence  established,  that,  while  the  president  of 
the  bank  was  the  nominal,  the  bank  was  the  real,  owner 
of  the  property,  and  that  the  location  of  the  boundary 
line  of  a  part  of  the  propertjj^  could  not  be  determined 
from  an  inspection  of  the  deed. 

It  is  claimed  in  argument,  that,  while  the  motion  for  a 
new  trial  may  have  been  rightly  overruled  as  to  the  pres- 
ident of  the  bank,  it  should  have  been  sustained  as  to  the 
bank.  No  such  question  appears  to  have  been  presented 
to  the  court  below.  The  verdict  was  a  joint  one  against 
both  defendants;  the  motion  for  a  new  trial  was  joint, 
asking  a  new  trial  for  both  defendants.  The  court  was 
not  asked  to  grant  a  separate  new  trial  to  the  bank,  and 
did  not  err  in  failing  to  grant  it.  See  Estep  v.  Burke,  19 
Ind.  87,  and  Teter  v.  Hinders,  19  Ind.  93. 

See,  as  to  the  power  of  a  special  agent  to  sell  to  point 
out  the  property,  The  Indiana  Central  Canal  Company  v. 
The  State,  53  Ind.  575 ;  Wharton  Agency  &  Agents,  sec.  158. 

The  covenants  in  the  deed  by  the  bank  were  co-exten- 
sive with  the  representations  of  her  agent. 

As  applicable  to  the  objections  and  rulings  made  to  the 
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admission  and  rejection  of  testimony,  the  following  es- 
tablished rules  of  practice  settle  the  questions  made  upon 

them: 

1.  Where  offered  evidence  is  objected  to  on  the  trial^ 
the  ground  of  objection  must  be  stated  at  the  time,  unless  it 
is  apparent.  It  is  not  enough  that  tbe  objection  is  pointed 
out  in  the  motion  for  a  new  trial.  TVogden  v.  Deckard^  45 
lud.  572.  And  it  must  be  made  to  appear  otherwise  than 
by  assertion  in  the  motion  for  a  new  trial,  that  exception 
to  the  ruling  was  taken  at  the  time  the  ruling  was  made. 
Grover^  etc,  Co.  v.  Newby^  58  Ind.  570;  McGee  v.  RohbinSj 
68  Ind.  463. 

2.  To  make  available  in  the  Supreme  Court  an  excep- 
tion taken  to  a  ruling  sustaining  an  objection  to  a  ques- 
tion asked  of  a  witness,  the  answer  expected  to  be  elicited 
must  be  stated  at  the  time  to  the  court.  The  OhiOj  etc.^  JR. 
W.  Co.  V.  Rowland^  51  Ind.  285 ;  Tedrowe  v.  UsheVy  56  Ind. 
443;  Robinson  Machine  Works  v.  Chandlery  56  Ind.  575; 
Ferguson  v.  Hirschy  54  Ind.  837 ;  Stanley  v.  Sutherlandy  54 
Ind.  339. 

The  only  remaining  question,  necessary  to  be  considered, 
relates  to  the  rule  for  ascertaining  the  measure  of  dam- 
ages in  this  case. 

The  case  is  as  follows : 

The  Cambridge  City  Bank,  above  named,  sold  a  distil- 
lery with  the  hog  and  cattle  pens,  indeed  all  the  appurte- 
nances thereunto  belonging,  and  the  ground  upon  which 
all  were  situate,  and  made  a  deed  thereto,  with  covenants 
of  warranty,  to  John  Colter,  the  appellee,  for  the  price 
and  sum  of  twelve  thousand  two  hundred  and  fifty  dol- 
lars, paid  by  said  Colter  to  the  bank.  The  property  was 
sold  as  a  unit,  as  an  entirety,  for  that  sum.  It  was  not  sold 
to  be  used  by  the  purchaser  for  a  particular  purpose,  differ- 
ent from  that  for  which  it  was  built,  and  to  which  it  was 
then  appropriated.  He  purchased  it  for  what  it  was,  a 
distillery.    The  title  to  a  part  of  the  distillery  property 
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failed.  And  the  question  is,  by  what  rule  is  the  amount 
of  damas:es  to  be  ascertained? 

in  Wiley  v.  Howard^  15  Ind.  169,  it  was  decided,  that,  in 
such  case,  the  damage  must  be  for  the  lost  tract  or  por- 
tion, "  in  proportion  to  its  relative  value  and  importance, 
when  taken  in  connection  with  the  whole."  Hoot  v.  Spad^y 
20  Ind.  326 ;  Phillips  v.  Reichert,  17  Ind.  120,  See  Rickeits 
V.  LostetteVy  19  Ind,  125. 

In  Cornell  v.  Jackson^  3  Cush.  506,  the  court  say, 
"  The  last  question  is,  what  is  the  rule  of  damage  ?  The 
defendant's  counsel  contend  that  it  should  be  determined 
by  the  proportion  in  quantity  which  the  land  between  the 
conventional  and  true  lines  bears  to  the  residue  of  the  land 
purchased.  But  this  is  not  a  just  rule ;  for  the  value 
may  be  unequal.  The  true  and  just  rule  is,  that  the  pro- 
portional value,  and  not  the  quantity  of  the  several  parts 
of  the  land,  should  be  the  measure  of  damages." 

In  King  v.  Pyle^  8  S.  &  B.  166,  it  is  said,  speaking  of 
the  failure  of  title  to  a  part  of  an  entire  purchase,  that 
"It  is  evident,  that  this  loss  might  be  much  more  than 
the  average  price  of  the  whole  land.  It  may  happen,  that 
a  few  acres  may  be  ro  situated,  as  to  form  the  principal 
inducement  for  the  purchase  of  a  large  quantity;  or  at 
least  they  may  be  so  essential,  that  without  them  the  re- 
mainder may  be  greatly  reduced  in  value." 

The  court,  in  the  case  before  us,  instructed  the  jury: 

"If,  from  the  evidence  in  this  case,  you  should  find 
that  the  defendants  sold  to  the  plaintiff  certain  lands, 
situate  in  Cambridge  City,  Wayne  county,  Indiana,  for 
the  sum  of  $12,250,  and  that,  at  the  time,  the  defendants 
had  no  title  to  a  portion  thereof,  the  measure  of  damages 
for  such  portion  will  be  its  relative  value  when  taken  in 
connection  with  the  whole,  considering  the  whole  value 
to  be  $12,250 ;  for  the  law  will  apportion  the  damages  to 
the  measure  of  value  between  the  lands  lost  and  the  lands 
preserved." 

To  this  instruction  there  was  no  exception. 
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The  appellants  then  asked  the  court  to  give  the  follow- 
ing instruction : 

'•  The  measure  of  damages,  upon  the  covenants  in  a 
«]eed  for  the  sale  of  lands,  when  there  has  been  a  failure 
or  want  of  title  in  the  grantee,  is  the  price  thereof,  to- 
gether with  lawful  interest  thereon,  without  reference  to 
the  purpose  for  which  such  lands  were  purchased,  for  the 
reason  that  the  purpose  for  which  the  land  was  bought 
does  not  enter  into  the  covenants." 

But  the  court  refused  to  give  said  charge  as  asked,  but 
gave  the  same  modified  with  tlie  addition  of  the  follow- 
ing words,  to  wit : 

'*  Yet  the  jury  have  a  right  to  take  into  consideration 
all  the  facts  and  circumstances  as  detailed  by  the  wit- 
nesses, to  enable  them  to  determine  for  what  purpose  the 
property  was  constructed  and  sold,  and  for  what  purpose 
it  was  sold  and  purchased,  as  between  plaintiff'  and  de- 
fendants in  this  case,  as  expressed  at  the  time  of  the  sale 
and  purchase." 

The  instruction  asked  was  not  applicable  to  the  case 
made  by  the  evidence,  and  should  not  have  been  given ; 
and,  if  it  conflicted  with  the  previous  instruction,  we  do 
not  see  what  right  the  appellants  have  to  complain,  as  it 
was  given  at  their  request.  As  to  the  modification,  it 
could  not  possibly  have  harmed  the  appellants. 

The  evidence  showed  that  the  buildings,  hog  and  cattle 
pens,  etc.,  the  establishment,  was  constructed  for  a  dis- 
tillery, and  had  been  long  used  as  such ;  the  relative  situa- 
tion of  the  parts  of  the  establishment,  the  grounds  on 
which  they  w^ere  situate,  etc. ;  that  the  appellee  purchased 
a  distillery,  the  presumption  being,  nothing  appearing  to 
the  contrary,  that  he  purchased  to  use  as  a  distillery;  the 
jury  could  consider  these  matters  in  determining  what 
the  property  and  the  parts  of  it  were  worth.  In  short, 
the  jury  would  understand  that  they  might  consider  what 
the  property,  being  a  distiller v,  was  worth',  and  the  dam- 
VoL.  LXI.— 11 
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age  resulting  from  the  loss  of  particular  parts  of  it. 
There  was  no  evidence  touching  the  point,  as  to  the 
property  being  bought  for  any  thing  other  than  what  it 
was,  a  distillery.  This  limited  the  subject  in  the  minds 
of  the  jury. 

That  the  jury  were  not  misled,  is  shown  by  their  ver- 
dict. 

There  was  a  failure  of  title  to  two  pieces  of  the  ground, 
the  twelve-acre  and  the  triangular  tract.  The  amount 
of  the  verdict,  two  thousand  one  hundred  and  fifty-one 
and  -^  dollars,  would  have  been  justified  by  the  testi- 
mony introduced  by  appellants. 

Nothing  was  given  the  appellee  for  loss  of  improve- 
ments. 

The  judgment  is  aflirmed,  with  costs. 


Way  v.  Fravel. 

Pleadino. — Defect  of  Parties. — Exhibit — Partnership, — A  complaint  against 
a  member  of  a  co-partnership  alleged,  that,  at  the  request  of  the  defend- 
ant, the  plaintiff  had  rendered  services  of  a  certain  value  in  the  settle- 
ment of  the  partnership  business;  that  such  co-partnership  had  been 
dissolved,  and  the  final  settlement  of  the  partnership  business  placed  in 
the  hands  of  the  defendant,  pursuant  to  a  written  agreement  of  dissolu- 
tion, made  part  of  the  complaint  by  copy,  whereby  the  defendant  had 
agreed  to  pav  off  the  partnership  debts  upon  realizing  sufficient  means 
out  of  the  partnership  assets ;  and  that  sufficient  means  had  been  realized 
by  the  defendant,  out  of  such  assets,  to  pay  all  of  the  partnership  debts. 

Hdiy  on  demurrer  for  a  defect  of  parties  defendants,  that  such  exhibit  forms 
no  part  of  the  complaint,  and  can  not  be  looked  to  in  determining  the  de- 
murrer, that  the  complaint  discloses  a  good  cause  of  action  against  the 
defendant  alone,  and  that  the  other  member  of  the  co-partnership  is  not 
a  necessary  party  defendant. 

Practice. — Trial  by  Referees. — Special  Finding. — W^here  a  party  to  an  action 
which  has  been  referred  to  referees  desires  that  the  facts  shall  be  foand, 
and  the  conclncjlons  of  law  stated,  separately,  the  better  practice  is  to 
have  the  order  of  reference  require  the  referees  to  make  such  finding ; 
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but  he  may  make  his  request  for  such  finding  to  the  referees  themsefves, 
and  it  is  their  duty  to  comply  therewith. 

8am£. — Beeord. — Error  of  Refere&i. — Bill  of  Exceptions. — Where  such  request 
is  made  to  the  referees  and  refused,  he  must,  to  maice  the  refusal  avail- 
able as  error  and  part  of  the  record,  except  thereto  at  the  time,  and  file 
his  bill  of  exceptions,  duly  signed  and  sealed  by  the  referees. 

^AME. — Report  (^Referees. — Time  of  Filing. — Discretion  of  Court. — ^The  court 
ordering  such  reference  may,  in  its  discretion,  especially  where  no  ob- 
jection is  made,  allow  the  referees  to  file  their  report  at  a  day  subsequent 
to  that  on  which,  by  the  order  of  reference,  it  should  have  be6h  filed. 

From  the  La  Porte  Circuit  Court. 

A.  L.  Osborn^  W.  H.  Calkins  and  D.  J.  Wile,  for  ap- 
pellant. 

M.  H.  Weir  and  W.  B.  Biddle^  for  appellee. 

HowK,  J. — In  this  action  the  appellee,  as  plaintiff,  sued 
*he  appellant,  as  defendant,  in  a  complaint  of  three  para- 
graphs, in  the  court  of  common  pleas  of  La  Porte  county, 
Indiana. 

The  appellant  demurred  to  each  of  the  paragraphs  of 
•said  complaint,  upon  the  following  grounds  of  objection : 

1st.  That  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action ;  and, 

2d.  For  a  defect  of  parties  defendants  to  the  action,  in 
"this :  that  one  Alfred  Lomax  was  a  necessary  party  de- 
iendant  to  the  action. 

These  demurrers  were  severally  overruled,  and  to  each 
of  these  decisions  the  appelhmt  excepted. 

The  appellant  answered  in  thirteen  paragraphs,  the 
-first  being  a  general  denial,  and  each  of  the  others  setting 
Tip  affirmative  matters  by  way  of  defence. 

Replies,  in  general  denial,  were  filed  to  the  affirmative 
paragraphs  of  answer. 

Afterward,  at  the  February  term,  1873,  of  said  court 
of  common  pleas,  it  was  ordered  that  the  cause  be  trans- 
ferred to  the  court  below.  In  this  latter  court,  by  the 
agreement  of  the  parties  in  open  court,  all  the  matters 
in  controversy  in  this  action  were  referred  to  Seth  Eason, 
X>urand  C.  Alexander  and  James  Moore.    Afterward,  on 
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the  7th  day  of  May,  1874,  the  said  referees  reported  their 
award  in  writing  to  the  court  below,  in  favor  of  the  ap- 
pellee, in  the  sum  of  two  hundred  and  fifty  dollars.  To 
this  award,  the  appellant  filed  written  exceptions,  to- 
which  exceptions  the  appellee  demurred,  upon  the  ground 
that  said  exceptions  did  not,  nor  did  either  of  them,  state 
facts  sufficient  to  constitute  a  valid  objection  to  said  award. 
This  demurrer  was  sustained,  and  to  this  decision  the 
appellant  excepted ;  and  thereupon  the  court  rendered 
judgment  in  favor  of  the  appellee,  and  against  the  appel- 
lant, for  the  amount  of  said  award. 

In  this  court,  the  appellant  has  assigned  as  errors  the 
following  decisions  of  the  court  below: 

1.  In  overruling  the  appellant's  demurrers  to  the  firsts 
second  and  third  paragraphs  of  the  appellee's  complaint; 

2.  In  overruling  the  appellant's  exceptions  to  the  ref- 
erees' award,  and  in  sustaining  a  demurrer  thereto;  and, 

3.  In  refusing  to  sustain  the  appellant's  exceptions  to- 
the  referees'  award. 

We  will  consider  and  decide  the  several  questions  pre- 
sented by  these  alleged  errors  in  the  order  of  their  assign* 
ment. 

1.  In  the  first  paragraph  of  his  complaint,  the  appel- 
lee alleged,  in  substance,  that,  on  the  1st  day  of  Septem- 
ber, 1870,  and  for  a  long  time  before  and  after  that  day^ 
the  appellant  and  one  Alfred  Lomax  were  partners,  un- 
der the  firm  name  of  Way  &  Lomax,  and  on  said  day  the 
appellant  employed  the  appellee  as  book-keeper,  and  a 
person  skilled  in  the  settlement  of  accounts,  to  post,  set- 
tle and  adjust  the  books  of  account  of  the  said  firm,  as 
between  said  firn^  with  all  persons  whatsoever,  and  as- 
well  between  the  individual  members  thereof,  and  agreed 
to  pay  for  such  services  what  the  same  should  be  rea- 
sonably worth ;  that,  by  the  terms  of  said  employment 
and  by  appellant's  request,  the  appellee  entered  upon  said 
labor,  and  was  employed  therein  for  the  period  of  sev- 
enty days ;  that  his  said  services  were  reasonably  worth 
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five  dollars  per  day,  whereby  the  said  "Way  &  Lomax  be- 
came indebted  to  appellee  in  the  sum  of  three  hundred 
and  seventy-five  dollars,  which  remains  unpaid ;  that,  im- 
mediately upon  the  settlement  of  said  accounts,  to  wit, 
on  or  about  the  29th  day  of  December,  1870,  the  said 
firm  of  Way  &  Lomax  was  dissolved,  and,  by  the  terms 
of  a  certain  written  contract,  executed  by  said  parties,  it 
was  agreed  that  the  appellant  should  pay  all  the  debts  of 
Baid  firm  of  Way  &  Lomax ;  that  the  appellee  then  and 
there  consented  to  the  terms  of  said  contract,  and  ac- 
cepted the  liability  of  the  appellant,  instead  of  that  of 
said  firm,  a  copy  of  which  written  contract  was  filed  with 
said  paragraph  of  the  complaint ;  and  that  the  appellant 
had  collected  a  sufiftcient  amount  of  the  assets  of  said 
firm  to  fully  pay  all  the  debts  of  said  firm,  and  had  failed 
and  refused  to  apply  the  same,  or  any  part  thereof,  to  the 
payment  of  appellee's  said  debt. 

As  we  have  seen,  the  appellant  demurred  to  this  para- 
graph of  the  complaint  upon  two  grounds  of  objection, 
namely,  a  want  of  sufiSicient  facts  therein,  and  a  defect  of 
parties  defendants. 

The  latter  objection  is  the  only  one  discussed  by  the 
appellant's  counsel  in  this  court;  and,  therefore,  the 
first  one  may  be  regarded  as  waived. 

It  is  insisted  by  the  appellant's  attorneys,  that  it  is 
apparent  on  the  face  of  this  paragraph,  that  the  Alfred 
Lomax  therein  mentioned  was  a  necessary  party  defend- 
ant to  this  action.  In  discussing  this  point,  the  argu- 
ment of  counsel  is  founded,  not  upon  the  allegations  of 
this  paragraph  of  the  complaint,  but  upon  the  stipula- 
tions of  the  written  contract  of  dissolution  of  the  firm 
of  Way  &  Lomax,  a  copy  of  which  contract  was  filed  with 
said  paragraph. 

It  is  said  in  argument,  that  Lomax  was  a  necessary 
party  defendant,  under  said  written  contract,  because  "it 
is  specifically  agreed  that  the  debts  should  be  paid  by 
Way,  from  the  assets  of  the  old  firm  which  were  turned 
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over  to  him,  and  one-half  of  the  residue  or  surplus 
should  be  paid  by  Way  to  Loraax."  This  written  con- 
tract  was  not  the  foundation  of  appellee's  action ;  it  wa» 
simply  evidence  in  support  of  one  of  the  averments  of 
his  complaint,  and  therefore  the  mere  filing  of  a  copy  of 
said  contract  with  said  paragraph  did  not  make  said 
contract  a  part  of  the  record.  The  Excelsior  Draining 
Co.  V.  Broion,  38  Ind.  384 ;  Brooks  v.  Harris^  41  lad.  390 ;. 
Knight  v.  The  Flatrock,  etc.,  Turnpike  Co.,  45  Ind.  134; 
TVueblood  v.  Hollingsworth,  48  Ind.  537 ;  and  Wilson  v. 
Vance,  55  Ind.  584. 

It  follows,  therefore,  that  we  can  not  look  to  the  copy 
of  said  written  contract,  for  the  purpose  of  determining* 
whether  the  said  Lomax  was  or  was  not  a  necessary  party 
defendant  to  this  action.  Independently  of  this  written  con- 
tract, it  seems  to  us,  that  this  first  paragraph  of  the  com- 
plaint stated  a  good  cause  of  action  against  the  appellant 
only,  and  that  it  did  not  appear  from  any  of  its  aver- 
ments, that  the  said  Lomax  was  a  necessary  party  to  said 
action. 

Of  the  errors  assigned  upon  the  decisions  of  the  court 
below  in  overruling  the  demurrers  to  the  second  and 
third  paragraphs  of  the  complaint,  all  that  is  said  by  th^ 
appellant's  counsel  in  this  court  is  contained  in  this  sen- 
tence: "The  demurrers  to  the  second  and  third  counts 
of  the  complaint,  we  submit  without  argument.'* 

This,  we  think,  is  equivalent  to  an  express  waiver  of  all 
objections  to  those  two  paragraphs. 

2.  The  second  error  assigned  by  the  appellant  was 
the  decision  of  the  court  below  in  overruling  his  excep- 
tions to  the  "  award  of  the  arbitrators,"  and  in  sustain- 
ing the  appellee's  demurrer  to  said  exceptions.  It  ap- 
pears from  the  record,  that,  after  the  issues  were  joined 
in  this  action,  the  following  order  was  entered  therein : 

"  Now  come  the  parties  by  counsel,  and  agree  in  open 
court  that  all  the  matters  in  controversv  in  this  suit  be 
referred  to  Seth  Eason,  Durand  C.  Alexander  and  Jamea 
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Moore,  Esqs.,  to  be  heard  by  said  referees  at  such  time, 
prior  to  the  next  term  of  this  court,  as  they  may  deter- 
mine, having  first  given  ten  days'  notice  to  each  of  the 
parties  or  his  attorney.  And,  upon  said  consent  and 
agreement,  it  is  ordered  by  the  court,  that  all  matters  in 
controversy  between  the  parties  hereto  be,  and  they  are 
hereby,  referred  to  the  above  named  referees.  And  it  is 
further  ordered,  that  they  make  their  report  on  the  sec- 
ond day  of  the  next  term  of  this  court." 

The  report  of  the  referees  was,  in  substance,  as  follows: 
"We  find  for  the  plaintiff*,  that  there  is  due  him  from  the 
defendant  the  sum  of  two  hundred  and  fifty  dollars,  and 
we  do  hereby  award  to  said  plaintifl:',  and  for  his  damages 
in  said  behalf,  the  said  sum  of  two  hundred  and  fifty  dol- 
lars, in  full  satisfaction  of  all  said  matters  in  controversy 
between  said  parties  in  said  action  ;  and  we  further  find 
and  award,  that  the  said  parties  each  pay  one^half  of  the 
costs  and  expenses  of  this  reference  or  arbitration,  and 
that  the  said  defendant  pay  all  the  other  costs  made  in 
this  cause  in  the  La  Porte  Circuit  Court." 

The  appellant's  exceptions  to  the  referees'  report  in 
this  action  were,  in  substance,  as  follows : 

"  First.  For  misconduct  in  said  arbitrators,  in  this,  that 
the  referees  refused  to  make  a  finding  of  all  the  facts, 
and  their  conclusions  of  law  arising  thereon,  although 
the  defendant  specially  requested  that  such  be  done,  by 
filing  the  following  written  request  before  them,  before 
entering  upon  the  trial  of  the  case,  to  wit:  ^  John 
B,  Fravel  v.  Seth  Way.  The  defendant  asks,  that  all 
the  facts  and  the  conclusions  of  law  thereon  be 
found  specially  by  said  referees,  and  the  conclusions 
ttiereon  be  stated ; '  and  w^hich  written  request  is  herewith 
filed  and  made  a  part  hereof,  and  which,  the  said  defend- 
ant says,  is  such  misconduct  as  that  it  was  and  will  be  a 
great  prejudice  to  him. 

'*  Second.  That  the  report  was  not  made  at  the  time 
made  and  fixed  by  the  order  of  reference,  to  wit,  on  the 
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second  day  of  the  term  of  this  court,  but  on  the  fifth  day 
thereof." 

The  facts  stated  in  the  first  of  said  exceptions  were 
verified  by  the  oath  of  the  appellant's  attorney. 

The  appellee  demurred  to  the  appellant's  exceptions, 
upon  the  ground  that  they  did  not,  nor  did  either  of 
them,  state  facts  sufficient  to  constitute  a  valid  objection 
to  the  referees'  report. 

In  discussing  the  questions  presented  by  the  second 
alleged  error,  in  their  argument  of  this  cause  in  this 
court,  the  appellant's  learned  attorneys  say :  "  The  par- 
ticular point  is,  whether,  under  the  above  order  of  refer- 
ence, either  party  waived  his  right  to  require  the  referees 
to  find  '  the  facts  and  conclusions  of  law  separately.'  " 

In  section  849  of  the  practice  act,  it  is  provided,  that 
"  All  or  any  of  the  issues  in  the  action,  except  in  action 
for  divorce  or  for  the  nullification  of  marriages,  whether 
those  issues  be  of  fact  or  of  law,  or  both,  may  be  referred 
upon  the  written  consent  of  both  parties." 

Section  350  of  said  act  provides,  that  "  The  trial  by 
referees  is  conducted  in  the  same  manner  as  a  trial  by  the 
court.  They  have  the  same  power  to  grant  adjourn- 
ments as  the  court  upon  such  trial.  If  required,  they 
must  state  the  facts  found  and  the  conclusions  of  law 
separately,  and  their  decision  must  be  given  and  may  be 
excepted  to  and  reviewed  in  like  manner.  The  report  of 
the  referees  upon  the  whole  issue  stands  as  the  decisioti 
of  the  court,  and  judgment  may  be  entered  thereon  in 
the  same  manner  as  if  the  action  had  been  tried  by  the 
court.  When  the  reference  is  to  report  the  facts,  the  re- 
port has  the  eflfect  of  a  special  verdict."  2  R.  S. 
1876,  p.  178. 

It  would  seem,  from  these  provisions  of  the  practice 
act,  that  the  appellant  had  the  right  to  ask  that  the  refer- 
ees, in  this  case,  should  "  state  the  facts  found  and  the 
conclusions  of  law  separately,"  in  their  report.  Perhaps 
the  better  practice,  in  such  a  case,  would  be  to  require 


MAY  TERM,  1878.  169 

Way  V.  Fravel. 

such  a  statement  of  the  facts  found  and  the  conclusions 
of  law  separately,  by  the  referees,  in  the  order  of  refer- 
ence ;  for  then  the  requirement  would  be  a  part  of  the 
record,  without  the  trouble  or  necessity  of  making  it 
such,  by  the  referees'  report,  or  by  a  bill  of  exceptions. 
The  appellant's  request  to  the  referees  in  this  case,  to 
state  separately  the  facts  found  and  the  conclusions  of 
Juw,  was  in  no  manner  alluded  to  by  the  referees  in  their 
report;  and  their  failure  to  comply  with  said  request  was 
not  excepted  to  by  the  appellant  at  the  time,  nor  was  such 
request  made  a  part  of  the  record  by  any  bill  of  excep- ' 
tions  signed  by  the  referees.  In  our  opinion,  the  appel- 
lant could  not,  and  did  not,  make  his  written  request  to 
the  referees  a  part  of  the  record  of  this  cause,  by  em- 
bodying the  same  in  his  exceptions  to  the  referees'  report. 
The  Indiana  Central  Railxoay  Co.  v.  Bradley^  7  Ind.  49 ; 
The  Boards  etc,  v.  Huston^  12  Ind.  276 ;  Royal  v.  Baer^  17 
Ind.  332.  In  the  last  case  cited,  it  was  held  by  this  court, 
that,  where  an  order  of  reference  does  not  require  the 
referee  to  report  to  the  court  the  facts  found  by  him,  he 
has  no  authority  to  report  them,  and  there  is  nothing  be- 
fore the  court  upon  which  to  base  exceptions  to  the  find- 
ings of  the  referee  on  the  evidence.  In  the  case  now  be- 
fore us,  as  we  have  seen,  there  was  no  requirement  in  the 
order  of  reference,  that  the  referees  should  "state  the 
facts  found  and  the  conclusions  of  law  separately."  If  the 
appellant  had  the  right  to  require,  at  the  time  of  the 
trial  by  the  referees,  what  the  order  of  reference  did  not 
require,  that  they  should  state,  in  their  report,  the  facts 
found  and  the  conclusions  of  law  separately,  it  was  be- 
cause the  statute  provided,  that  such  trial  should  be  "  con- 
ducted in  the  same  manner  as  a  trial  by  the  court."  For 
the  same  reason,  it  was  necessary  that  the  appellant  should 
-except,  at  the  time,  to  the  failure  or  refusal  of  the  refer- 
-ees  to  comply  with  his  requirement,  and  file  his  bill  of 
-exceptions,  signed  and  sealed  by  the  referees.  So  that, 
in  any  event,  it  seems  to  us,  that  the  matters  stated  in 
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thg  appellaut's  first  exception  were  not  properly  made  a 
part  of  the  record,  and  can  not,  therefore,  be  complained 
of  in  this  court. 

The  appellant's  second  exception  to  the  referees'  report 
was,  that  it  was  not  made  on  the  second  day  of  the  term 
of  court,  as  specified  in  the  order  of  reference,  but  on  th& 
fifth  day  of  said  term. 

We  think  that  it  was  within  the  discretion  of  the 
court  below  to  allow  the  referees  to  make  their  report  on 
a  day  subsequent  to  the  day  named  in  the  order  of  refer- 
ence; and  more  especially  so,  as  it  does  not  appear  that 
the  appellant  objected  to,  or  was  in  any  manner  preju- 
diced by,  the  making  of  said  report  at  a  later  day  in  the 
term  than  the  day  named  in  said  order.  In  support  of 
this  exception,  the  appellant's  counsel  rely  entirely  upoa 
the  case  of  Conrad  v.  Johnson^  20  Ind.  421.  In  our  opin- 
ion, however,  the  case  cited  is  not  in  point.  It  was  a  case 
of  arbitration,  in  which  the  parties  had  stipulated  in 
their  agreement  of  submission,  that  the  award  of  the  ar- 
bitrators  should  be  delivered  to  them  on  or  before  a  speci- 
fied day.  In  that  case,  the  power  of  the  arbitrators  ta 
act  was  founded  upon  and  controlled  by  the  agreement 
of  the  parties.  But,  in  a  reference  under  the  statute,  such 
as  in  the  case  now  before  us,  the  referees  derive  their 
powers  from,  and  are  controlled  by,  the  orders  of  the 
court  in  which  the  case  is  pending.  It  seems  to  us,  that 
the  appellant's  exceptions  to  the  referee's  report  in  this- 
case  did  not  present  any  valid  or  sufficient  objection 
thereto,  and  that  they  were  properly  overruled. 

We  find  no  error  in  the  record. 

After  the  record  of  this  cause  was  filed  in  this  court, 
and  before  the  submission  thereof,  it  was  shown  to  the 
court  that  the  appellant  had  died  since  the  rendition  of 
judgment  herein  by  the  court  below,  and  that  James  A- 
Way  and  John  P.  Oakes  were  the  administrators  of  said 
decedent's  estate.  Upon  their  application,  leave  was 
granted  to  substitute  their  names  as  appellants  in  thia 
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court,  which  waa  done,  and  the  cause  was  submitted  in 
their  names. 

Since  the  submission  of  the  cause,  it  has  been  shown 
to  this  court  that  the  appellee  has  also  departed  this  life. 

The  judgment  is  therefore  affirmed,  at  the  costs  of  the 
appellant's  administrators,  as  of  the  May  term,  1875,  of 
this  court,  at  which  term  this  cause  was  submitted,  to  be 
levied  of  the  appellant's  estate  in  their  hands  to  be  ad- 
ministered. 


Cloud  et  al.  v.  Bruce.  • 

Descents. — Degree  of  Kmdnd, — Rvkfor  Compuling. — The  degrees  of  kindred 
are  computed  in  this  State  according  to  the  rules  of  the  civil  law. 

Same. — Ccmmon  Law. — OivU  Law, — Neither  the  common  nor  civil  law  canons 
of  descent  were  ever  in  force,  as  such,  in  this  State. 

Same. — Statute  of  De&xnts. — ^The  statute  of  descents  in  this  State  covers  every 
conceivable  state  of  circumstances  that  can  surround  the  descent  of 
property. 

Same. — Qreai-Orandmother. — Great  Aunt  or  Uncle. — Under  section  6,  1  R.  S. 
1876,  p.  409,  of  the  statute  of  descents  of  this  State,  the  real  estate  of  an 
intestate  descends  to  a  great-grandmother,  as  being  *'  the  next  of  kin  in 
equal  degree  of  consanguinity,*'  in  preference  to  a  great  aunt  or  uncle 
of  the  same  paternal  or  maternal  line. 

From  the  Marion  Superior  Court. 

B.  Harrison^  C.  C.  Hines.W.  H.  H.  Miller^  A.  G.  Porter^ 
W.  P.  Fishback,  G.  T,  Porter,  G.  H.  Chapman,  U.  J.  HuM' 
mondy  E.  F.  Ritter  and  L.  Bitter,  for  appellants. 

C.  Baker,  0.  B.  Hard  and  A.  W.  Hendricks,  for  appellee. 

Perkins,  J. — Suit  to  quiet  title  to  real  estate. 

John  W.  Johnson  was  the  owner  of  two  tracts  of  land, 
in  Marion  county,  Indiana.  lie  inherited  one-half  of 
said  tracts  of  land  from  his  father,  Harrison  L.  Johnson, 
who  died  intestate  in  1856,  and  the  other  half  from  his 
mother,  Margaret  Peck  Johnson,  widow  of  said  Harrison 
L.  Johnson,  said  Margaret  having  died  intestate  in  1857» 
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John  W.  died,  childless  and  intestate,  in  1872.  He 
was  never  married.  It  is  admitted  on  both  sides,  "that 
the  said  John  W.  Johnson  left  surviving  him  the  follow- 
ing kindred  in  the  maternal  line,  viz.:  his  aunt,  Harriet 
Williams,  sister  of  his  mother,  and  his  two  cousins,  George 
W.  Baker  and  Margaret  M.  Baker,  children  of  a  deceased 
nsister  of  the  mother  of  the  intestate;  and  that  the  half 
of  the  two  tracts  that  went  to  the  maternal  line  vested 
in  the  said  Harriet  Williams  and  George  W.  and  Mar- 
garet M.  Baker,  and  that  George  Bruce,  plaintiff  in  this 
suit,  had  procured  conveyances  in  fee  of  the  interest  of 
the  said  Harriet  Williams  and  George  W.  Baker,  in  both 
tracts,"  the  said  Margaret  M.  Baker  still  retaining  her 
one-eighth  interest,  which  said  Bruce,  plaintiff,  concedes 
•to  her,  and  the  other  defendants  do  not  claim.  There  is 
no  controversy  as  to  the  half  of  said  two  tracts  which 
went  to  the  maternal  lien. 

The  appellee,  Bruce,  claimed  title  to  one-half  of  the 
land  of  which  said  John  W.  Johnson  died  seized,  by  rea- 
son of  his  holding  a  deed  thereto  from  Nancy  Reagan, 
his  wife's  mother,  and  great-grandmother  of  John  W., 
executed  after  the  death  of  John  W.  Johnson. 

This  is  the  half  of  said  tracts  which  went  to  the  pater- 
nal line,  that  is,  in  this  case,  to  the  next  of  kin,  in  the 
paternal  line,  of  said  John  W.  Johnson. 

It  is  distinctly  admitted  on  both  sides,  that,  according 
to  the  facts  that  surrounded  John  W.  Johnson  at  the 
time  of  his  death,  the  half  of  the  two  tracts  of  land  in 
question  went  by  inheritance  to  his  "  next  of  kin  in 
equal  degree  of  consanguinity"  in  the  paternal  line, 
under  the  provisions  of  the  5th  section  of  our  statute  of 
descent  and  distribution. 

The  ultimate  question  is  as  to  who  was  entitled  to  take 
as  next  of  kin  of  John  W.  Johnson  in  the  paternal  line, 
under  this  section.  Was  it  Nancy  Reagan,  his  great- 
^randraother,  under  whom  the  plaintiff  claims  title,  or 
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was  it  his  great  uncles  and  aunts,  and  the  descendants  of 
such  of  them  as  had  died  ? 

The  court  below,  the  Marion  Superior  Court,  held  that 
the  great-grandmother  was  the  nearest  of  kin,  and  de- 
creed accordingly  in  favor  of  the  plaintiff,  the  appellee 
here,  affirming  the  decree  of  that  court  in  special  term* 

The  correctness  of  that  decision  is  the  point  in  contro- 
versy to  be  determined  by  this  court. 

The  preliminary  question  arises :  By  what  test  are  we 
to  determine  who  may  be  the  next  of  kin  of  said  John 
W.  Johnson  ? 

On  this  point,  we  have  no  doubt.  We  are  to  ascertain 
this  fact  by  the  rules  of  the  civil  law.  It  was,  in  effect,. 
so  held  in  this  State  prior  to  1840.  See  Clai^k  v.  SpraguBj. 
5  Blackf.  412.  The  code  of  1843,  p.  438,  sec.  129,  enacted^ 
that  "  The  degrees  of  kindred  shall  be  computed  accord- 
ing to  the  rules  of  the  civil  law." 

It  was  not  necessary  to  continue  the  enactment,  because 
it  was  the  law  of  the  State  before  and  without  that  en- 
actment. It  was,  in  effect,  simply  declaratory  of  the  ex- 
isting law.  See  2  Kent  Com.  413,  422,  4  Kent  Com. 
409,  2  Bouv.  Diet.  226,  3IcDowell  v.  Addams,  45  Pa.  State,. 
430,  Clayton  v.  Drake.,  17  Ohio  State,  367,  where  the  rea- 
sons may  be  found  fully  stated.  They  are  applicable  in 
this  State.  Here,  personal  and  real  estate  descend  alike,, 
and  the  English  rule  as  to  personal  property,  in  deter- 
mining next  of  kin,  is  applied  to  both.  See  Brady  v.  Rich- 
ardson^ 18  Ind.  1.  We  want  but  one  rule,  and  that  the 
more  just  and  equitable  one — the  one  in  harmony  with 
the  principles  of  our  government. 

Another  preliminary  question  to  be  answered  is  this : 
Do  the  statutes  of  our  State,  regulating  the  descent  and 
distribution  of  property,  embody  the  entire  law  upon  that 
subject,  or  are  such  descent  and  distribution  governed 
partly  by  the  statutes  and  in  part  by  the  common  law? 

Counsel  for  appellants  contend  for  the  latter  proposition. 
They  say  the  statutes  are  imperfect;  that  they  do  not 
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*'  provide  for  every  conceivable  case."  This  is  an  impor- 
tant question  in  the  cause. 

We  have  come  to  the  conclusion,  that  neither  the  com- 
mon nor  the  civil  law  canons  of  descent,  as  such,  were 
ever  in  force  in  this  State. 

It  is  a  well  established  rule  of  law,  that,  where  a  statute 
of  a  State  upon  a  given  subject  covers  the  whole  of  such 
subject,  it  excludes  the  common  law  upon  that  subject. 

The  first  government  established  in  the  territory,  now 
State  of  Indiana,  was  created  by  the  ordinance  of  1787. 
That  ordinance  regulated  the  whole  subject  of  the  descent 
of  property  in  the  territory,  and  necessarily  excluded, 
while  in  force,  foreign  laws  upon  that  subject.  See  the 
ordinance,  Rev.  Stat.  1848,  p.  20. 

In  June,  1816,  a  constitution  of  the  State  was  formed. 
The  first  Legislature  under  that  constitution  enacted  on 
the  2d  day  of  January,  1817,  a  law,  a  statute  "to  regu- 
late descents."    Acts  1817,  p.  141. 

On  the  2d  day  of  January,  1818,  just  one  year  after  the 
act  regulating  descents  was  passed,  the  following  act  be- 
came a  law,  and  has  been  continued  in  force  ever  since : 

"  Be  it  enacted  by  the  General  Assembly  of  the  State  of 
Indiana,  That  the  common  law  of  England,  all  statutes 
or  acts  of  the  British  Parliament  made  in  aid  of  the  com- 
mon law,  prior  to  the  fourth  year  of  the  reign  of  King 
James  the  first,  excepting  the  second  section  of  the  sixth 
chapter  of  forty-third  Elizabeth,  the  eighth  chapter,  thir- 
teenth Elizabeth,  and  ninth  chapter,  thirty-seventh  Henry 
eighth,  and  which  are  of  a  general  nature,  not  local  to 
that  kingdom,  and  not  inconsistent  with  the  laws  of  this 
State;  and  also,  the  several  laws  in  force  in  this  State 
shall  be  the  rule  of  decision,  and  shall  be  considered  as 
of  full  force  until  repealed  by  legislative  authority."  Rev. 
Stat.  1824,  p.  256. 

As  to  the  adoption  of  the  common  law  by  the  territory, 
see  Short  v.  StottSy  58  Ind.  29. 

Our  present  statute  of  descents  commences  on  page 
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408,  1  R,  S.  1876.  It  covers  the  entire  subject.  We  copy 
three  sections: 

"  Sec.  2.  If  any  children  of  such  intestate  shall  have 
died  intestate,  leaving  a  child  or  children,  such  child  or 
children  shall  inherit  the  share  which  would  have  de- 
scended to  the  father  or  mother,  and  grandchildren,  and 
more  remote  descendants,  and  all  other  relatives  of  the 
intestate,  whether  lineal  or  collateral,  shall  inherit  by  the 
«ame  rule :  Provided^  That  if  the  intestate  shall  have  left 
at  his  death  grandchildren  only  alive,  they  shall  inherit 
-equally. 

"  Sec.  5.  If  there  be  no  person  entitled  to  take  the 
inheritance  according  to  the  preceding  rules,  it  shall  de- 
scend in  the  following  order : 


^^JFhrst  If  the  inheritance  came  to  the  intestate  by  gift, 
devise,  or  descent,  from  the  paternal  line,  it  shall  go  to 
the  paternal  grandfather  and  grandmother,  as  joint  ten- 
ants, and  to  the  survivor  of  them ;  if  neither  of  them  be 
living,  it  shall  go  to  the  uncles  and  aunts  in  the  paternal 
line,  and  their  descendants  if  any  of  them  be  dead,  and 
if  no  such  relatives  be  living,  it  shall  go  to  the  next  of 
kin  in  equal  degree  of  consanguinity,  among  the  pa- 
ternal kindred ;  and  if  there  be  none  of  the  paternal  kin- 
dred entitled  to  take  the  inheritance  as  above  prescribed, 
it  shall  go  to  the  maternal  kindred  in  the  same  order. 

"  Sec.  11.  The  estate  of  a  person  dying  intestate  with- 
out kindred  capable  of  inheriting,  shall  escheat  to  the 
State,"  etc. 

The  statute  is  full  and  complete.  It  provides  "  for 
every  conceivable  case ; "  that  is,  by  its  provisions  all  the 
property  of  a  decedent  can  be  legally  aw^arded  to  a  legal 
recipient.  It  contains  a  series  of  hypotheses,  and  de- 
clares who  shall  take,  on  facts  existing,  as  given  in  each 
hypothesis.  It  then  provides,  that,  if  a  case  arises,  not 
within  any  hypothesis  given,  the  estate  **  shall  go  to  the 
next  of  kin,"  etc.,  and  further,  by  section  11,  that,  if  the 
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decedent  leaves  no  next  of  kin,  "his  estate  shall  es- 
cheat," etc. 

Counsel  for  appellants  say  that  the  statute  contains  no 
provision  for  descent  to  a  great-grandmother,  and,  there- 
fore, that  the  great-grandniotlier  can  not  take,  because 
one  of  the  common-law  canons  of  descent  forbade  that 
inheritances  sliould  "  lineally  ascend." 

But  the  statute  meets  her  case  in  tbe  clause  touching- 
the  next  of  kin.  And,  in  our  opinion,  looking  at  the  his- 
tory of  the  law  of  descents  in  this  State,  the  presump- 
tion should  be,  that,  where  a  canon  of  the  English  law  of 
descents  is  not  found  in  our  statute,  it  was  omitted  be- 
cause it  was  not  desired  that  it  should  be  in  force  in  thia 
State. 

The  State  was  not  bound  to  adopt  or  continue  any  one 
of  the  English  canons  in  force.  She  was  at  liberty  to  act 
her  pleasure  on  the  subject.  There  was  no  reason  why 
she  should  adopt  them,  while  there  were  cogent  ones 
against  the  adoption.  They  were,  many  of  them,  repug- 
nant to  the  spirit  of  our  institutions  and  laws.  The 
Legislature  proceeded  to  regulate  the  descent  of  property, 
by  the  enactment  of  a  law  regulating  the  whole  subject. 
It  adopted  or  originated  all  the  rules  on  the  subject  it 
desired. 

Can  any  one  doubt  that  this  legislation  occupied  the 
whole  field  on  this  subject,  and  thus  operated  to  exclude 
the  common  law  ?  We  think  there  can  be  no  doubt  on 
this  subject.  Such  seems  to  have  been  the  opinion  of  the 
courts  of  the  State. 

In  Cox  V.  Matthews^  17  Ind.  367,  it  is  said :  "  Our  laws 
[statutes]  have  defined  and  determined  who  shall  inherit 
estates  upon  the  death  of  a  person  seized  of  lands." 

In  Murphy  v.  Henry,  35  Ind.  442,  it  is  said:  "The 
common-law  canons  of  descent  have  been  overturned  in 
this  State  by  our  statute  of  descents,  and  in  determining 
the  nature  and  character  of  the  estate  which  Mrs.  Henry 
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inherited  from  her  husband,  we  must  look  to  the  lan- 
guage of  the  statute  and  the  decisions  of  this  court." 

According  to  our  view,  having  never  existed  here,  they 
have  not  been  overturned,  but  excluded.  Decisions  in 
other  States  justify  this  conclusion.  In  Sheffield  v.  Lover- 
inffj  12  Mass.  490,  decided  in  1815,  the  court  say,  touching 
a  question  of  descent :  "  This  could  not  be  made  a  ques- 
tion at  the  common  law :  but  with  us,  from  the  first  set- 
tlement of  the  country,  the  rules  of  the  descent  and  dis- 
tribution of  real  and  personal  estate  have  generally  been 
alike,  and  they  depend  wholly  on  our  own  statutes." 

In  Penn  v.  CoXj  16  Ohio,  80,  decided  in  1847,  the  conrt 
say,  touching  the  question  of  the  descent  of  certain  prop-> 
erty  :  "The  law  of  descents  must  determine  this  ques- 
tion. And  this  is  found  in  the  act  regulating  descents  and 
the  distribution  of  personal  estates,"  etc.,  referring  to 
Swan's  Statutes.  "We  understand  the  'act  regulating 
descents  and  the  distribution  of  personal  estates '  as  em- 
bracing the  whole  subject,  and  intended  to  provide  for  all 
possible  cases." 

In  Drake  v.  Rogers^  13  Ohio  St.  21,  decided  in  1861,  the 
court  cite  and  approve  Penn  v.  Cox,  supra,  and  add: 
"  The  same  views  of  statutory  rules  of  descent  have  been 
entertained  and  expressed  by  the  courts  of  other  States." 

In  this  connection,  we  notice  another  point  made  by 
counsel  for  appellants,  in  their  able  brief,  in  discussing  the 
doctrine  of  representation,  which  we  shall,  later  in  this 
opinion,  consider: 

"Our  opponents  will  attempt  to  escape  from  these  con- 
clusions by  arguing  that  the  civil-law  rules  for  computing 
degrees  of  kindred  prevail  in  this  State,  $ind  that  under 
them  Mrs.  Reagan  was  the  *  next  of  kin '  entitled  to  the 
half  of  the  land  which  goes  to  the  paternal  kindred. 

"  *  Next  of  kin '  must  mean  those  who  stand,  in  the  eye 
of  the  law,  in  nearest  relationship  to  the  deceased.  We 
have  already  shown  who  are  nearest  in  relationship  by 
Vol.  LXI.— 12 
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the  rules  Of  the  common  law,  namely,  Mrs.  Dovey  Bruce 
and  the  brothers  and  sisters  of  Jeremiah  Johnson  living, 
ftnd  the  descendants  of  deceased  brothers  and  sisters. 
But  suppose  the  question  were  to  be  referred  to  the  civil 
law  for  determination.  It  is  a  rule  of  the  civil  law,  that 
agnates  inherit  before  cognates.  Bandars*  Justinian's  Inst., 
liber  8,  tit.  8,  sec.  1.  The  succession  was  given  first  to 
the  5Ui  haendes^lh^Xi  to  the  agnciti^  th^n  to  the  cognatL 
I<L  *Sui  haeredes*  are  *  those  who,  at  the  death  of  the 
deceased,  were  tinder  his  power,  as  a  son  or  a  daughter,  ^ 
grandson  or  a  granddaughter  by  a  son,  a  great-grandson 
or  a  great-granddaughter  by  a  grandson  of  a  son,'  etc. 
*  *  *  <But  a  grandson  or  granddaughter,  a  great* 
grandson  or  great-granddaughter,  is  not  reckoned  among 
the  sui  haeredes^  unless  the  person  preceding  them  in  de- 
gree has  ceased  to  be  under  the  power  of  the  ascendant, 
either  by  death  or  some  other  means ;  as  by  emancipation.* 
Just.  Inst.,  liber  S,  tit.  1,  sec.  2.  ^  Agnati  are  those 
who  are  related  to  each  other  through  males ;  that  is,  are 
related  through  the  father,  as,  for  instance,  a  brother  by 
the  same  father,  or  the  son  of  a  brother,  or  the  son  of 
BOch  a  son;  or,  again,  a  father^s  brother,  or  a  father's 
brother's  sou,  or  the  son  of  such  a  son,'  etc.  Just.  Inst., 
Kber  1,  tit.  18,  sec.  1.  Bflt  John  W.  Johnson  and  Mrs. 
Beagan  were  not  related  through  males.  They  were  not 
descended  from  the  same  ancestor.  Cognati  are  all  those 
who  are  connected  together  by  ties  of  blood.  Bandars' 
Just.  Introd.,  sec.  45. 

"  Blackstone  says,  book  2,  p.  284,  speaking  of  the  English 
rules  or  canons  x>f  descent :  '  The  seventh  and  last  rule  or 
it^non  is,  that  in  collateral  inheritances  the  male  stocks 
shall  be  preferred  to  the  female  (that  is,  kindred  derived 
from  the  blood  of  the  male  ancestors,  however  remote, 
shall  be  admitted  before  those  from  the  blood  of  the  fe- 
male, however  near), — unless  where  the  lands  have,  in  fact, 
descended  from  the  female.'    That  this  was   the  true 
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foundation  of  the  preference  of  the  agnatic  or  male 
stocks,  in  our  law  will  further  appear,"  etc. 

But  it  seems  to  us,  the  rule  has  nothing  to  do  with  the 
question  of  "  next  of  kin,"  as  used  in  our  statute,  and 
does  not  obtain  in  this  State,  nor, generally,  in  the  United 
States,  because  inconsistent  with  our  institutions  and 
laws.  And  a  canon  of  descent  is  one  thing;  a  rule  for 
the  ascertainment  of  next  of  kin  is  another.  In  refer- 
ence to  this  canon  of  descent  of  the  Roman  law,  and  the 
English,  founded  upon  it,  we  quote  the  language  of 
Judge  WoRDEN,  in  speaking,  in  Cox  v.  Matthews,  17  Ind. 
867,  of  another  principle  of  common  law,  as  follows : 

"  This  principle  may  have  been  acted  upon  in  some  of 
the  other  States  of  the  Union,  as  a  part  of  the  common 
law,  but  we  are  of  opinion  that  in  this  State,  the 
doctrine  of  shifting  descents  never  prevailed.  Here,  un- 
doubtedly, a  child  in  ventre  sa  mere  is  considered  as  in  esse, 
for  the  purposes  of  inheriting;  but  when  the  descent  is 
cast,  and  the  estate  vested  in  him  who  is  heir  at  the  death 
of  the  ancestor,  the  estate  can  not  be  divested  by  the  sub- 
sequent birth  of  nearer  heirs*  The  feudal  policy  of 
tying  up  estates  in  the  hands  of  a  landed,  aristocracy, 
and  which  had  much  to  do  with  the  doctrine  of  shifting 
descents,  as  recognized  by  the  English  canons  of  descent, 
18  contrary  to  the  spirit  of  our  laws,  and  the  genius  of  our 
institutions.  It  has  been  the  policy  in  this  State,  and  in 
this  country  generally,  not  on]y  to  let  estates  descend  to 
heifs  equally,  without  reference  to  sex  or  primogeniture, 
but  also  to  make  titles  secure  and  safe  to  those  who  may 
purchase  from  heirs  upon  whom  the  descent  may  be  cast. 
Our  laws  have  defined  and  determined  who  shall  inherit 
estates  upon  the  death  of  a  person  seized  of  lands." 

Further,  the  civillaw  canon  of  descent  mentioned  was 
only  allowed  to  exist  during  the  rude  ages  of  the  Roman 
Empire.  It  disappeared  in  the  progress  of  civilization. 
It  was  abrogated  by  Justinian  more  than  three  hundred 
years  before  the  common  or  civil  law  prevailed  in  the 
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kingdom  of  England.  Cooper  Just.,  liber  8,  tit.  3,  sees. 
4  and  5.  See  2  Domat  Civil  Law,  181,  where  the  improved 
and  matured  civil  law  is  given. 

It  remains  that  we  consider  the  question  of  represen- 
tation. .Upon  this,  we  make  the  following  extract  from 
the  learned  opinion  delivered  by  Judge  Solomon  Blair, 
on  the  decision  in  this  cause,  on  appeal  in  the  Superior 
Court : 

"  In  the  third  and  next  place,  the  claim  of  the  defend- 
ants, Mary  Cloud  and  othere,  is  based  upon  the  principle 
of  representation,  as  provided  for  in  the  second  section 
of  the  statute  of  descents.  Admitting  that  the  rule  of 
the  civil  law  should  prevail  in  computing  degrees  of  kin- 
dred, they  claim,  that,  being  descendants  of John- 
son, the  great-grandfather  of  John  W.  Johnson,  they  in- 
herit the  share  which  the  great-grandfather  would  have 
inherited  had  he  been  living  at  the  time  of  the  death  of 
John  W.  Johnson ;  that  he  was  of  equal  degree  of  kin- 
dred to  the  intestate  with  Nancy  Reagan,  and  that  these 
defendants  represent  him,  and  are  entitled  to  take  the 
share  which  he  would  take  if  he  were  living. 

"  The  first  section  of  the  statutes  of  descents  provides 
for  descent  to  children.  The  second  section  provides, 
that,  if  any  child  of  the  intestate  shall  have  died,  leaving 
descendants  alive,  they  shall  inherit  the  share  which 
should  have  descended  to  the  father  or  mother. 

"  Thus  far  the  two  sections  are  canons  of  descent. 

*' The  following  is  then  added  to  section  two:  'And 
grandchildren,  and  more  remote  descendants,  and  all 
other  relatives  of  the  intestates,  whether  lineal  or  collat- 
eral, shall  inherit  by  the  same  rule,'  etc. 

"  This  latter  clause  is  not  a  canon  of  descent ;  that  is,  it 
does  not  prescribe  who  shall  inherit,  but  merely  announces 
a  rule  by  which  those  who  are  mentioned  in  the  preced- 
ing and  succeeding  sections  shall  inherit.  While  the 
principle  of  representation  is  one  that  has  always  been 
favored  by  the  civil  law,  and  is  in  accordance  with  the 
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genius  of  our  statute,  it  is  not  one  to  be  applied  in  every 
conceivable  case,  and  it  is  only  to  be  used  where  the 
terms  of  the  succeeding  sections  of  the  statute  make  it 
applicable. 

"  In  this  third  section  it  should  be  applied.  By  that 
section,  if  an  intestate  dies  without  lawful  issue  or  their 
descendants  alive,  one-half  the  estate  goes  to  the  father 
or  mother,  or  the  survivor,  if  either  be  dead,  and  the 
other  half  to  the  brothers  and  sisters  and  to  the  descend- 
ants of  such  as  are  dead.  Here  may  be  an  application 
of  the  rule  to  collateral  relations.  But  for  the  rule,  if 
an  intestate  should  leave  two  brothers  and  four  nephews, 
children  of  the  deceased  brother,  him  surviving,  one-half 
of  the  estate  would  be  equally  divided  between  the  six 
heirs,  the  two  brothers  and  four  nephews.  With  this 
rule,  the  half  would  be  divided  into  three  equal  parts,  the 
four  nephews  taking  the  part  which  would  have  de- 
scended to  their  father,  had  he  been  living. 

"  The  fourth  section  affords  another  instance  where  the 
application  of  the  rule  is  expressly  provided  for. 

"  The  latter  part  of  the  fifth  section  does  not,  in  my 
opinion,  afford  any  room  for  the  application  of  the  prin- 
ciple. In  the  absence  of  all  persons  entitled  to  take  by 
the  preceding  sections,  and  of  those  who  are  named  as 
entitled  to  take  in  the  first  clause  of  the  fifth  section,  it 
is  provided,  that  the  estate  *  shall  go  to  the  next  of  kin 
in  equal  degree  of  consanguinity.'  I  take  this  to  mean 
the  next  of  kin  who  are  living  at  the  death  of  the  intes- 
tate. To  say  that  it  means  a  class  of  persons,  whose  an- 
cestors, if  living,  would  inherit  it,  it  seems  to  me,  would  be 
making  a  new  canon  of  descent.  This  we  can  not  do  by 
judicial  construction." 

In  Fidler  v.  Higgins^  6  C.  E.  Green,  138,  a  case  relied  upon 
by  the  appellants,  the  three  following  propositions  were 
decided  by  Chancellor  Zabriskie  : 

1.    "  The  descent  of  real  estate  in' New  Jersey  is  gov- 
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erned  by  the  rules  of  the  common  law,  8o  far  as  thesd 
rules  have  not  been  changed  by  statute." 

2.  **  The  common-law  rule,  that  among  collateral  rel- 
atives lineal  descendants  shall  represent  their  ancestor 
ad  infinitum^  has  not  been  altered,  either  expressly  or  by 
implication,  by  the  statutes  of  New  Jersey  regulating 
descents/* 

8.  That  the  degree  of  consanguinity  must  be  ascer- 
tained by  the  common,  not  the  civil,  law. 

The  Chancellor,  in  closing  his  opinion,  said,  that  law 
judges  of  the  highest  authority  had  intimated  opinions 
different  from  those  expressed  by  him  in  the  cause ;  that 
the  questions  would  probably  be  settled  eventually  by  the 
Court  of  Appeals,  and  that  he  would  decide  the  case  be- 
fore him  on  his  own  views,  and  thus  facilitate  the  settle- 
ment of  the  questions  by  the  Court  of  Appeals. 

The  same  questions  soon  after  arose  before  Chancellor 
RuNYON,  in  the  case  of  Schenck  v.  Vail,  9  C.  E.  Green,  688, 
and  he  adopted  the  opinion  in  the  case  of  Fidler  v.  BZjf- 
gins  as  his  opinion  in  the  case  of  Schenck  v.  Vaily  and  upon 
it  this  latter  case  went  directly  to  the  Court  of  Appeals, 
in  which  court  it  was  unanimously  decided,  that: 

"  1.  Under  the  sixth  section  of  the  statute  of  descents, 
the  class  of  kinsmen  who  are  next  in  degree  of  consan- 
guinity to  the  intestate,  take  the  land  in  exclusion  of 
those  who  stand  in  a  more  remote  degree. 

"  2.  By  force  of  this  section,  the  common-law  right  of 
representation  does  not  exist.  So  that  first  cousins  take 
in  preference  to  cousins  of  a  more  distant  degree. 

3.  In  calculating  the  degrees  of  consanguinity  in  this 
State,  the  civil  and  not  the  canon  [the  common]  law  rule 
is  to  be  resorted  to." 

In  Clayton  v.  DrakCy  17  Ohio  St.  367,  the  court  say : 

"  We  know  of  no  case  in  which  it  has  ever  been  held 
under  any  of  these  statutes,  that  *  next  of  kin '  can  be 
construed  so  as  to  include  representatives  of  next  of  kin. 
That  representatives  are  not  within  the  meaning  of  the 
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words  themselves  seems  to  have  heen  the  legislative  un- 
derstanding, when,  by  the  amendatory  act  of  1865,  the 
legal  representatives  of  the  next  of  kin  were  expressly 
named. 

*^  The  words  of  the  statute  are  clear  and  explicit ;  ^  the  ei*. 
tate  shall  pass  to  the  next  of  kin  to  the  intestate/ 
The  plaintiffs  are  not  next  of  kin ;  and  to  admit  theoi 
to  a  share  in  the  inheritance,  in  any  other  charactert 
would  be  9.n  act  of  direct  legislation," 

The  next  of  kin  are  living  persons,  and  take  per  capita* 
The  deceased  next  of  kin  could  not  take ;  and  the  stat^ 
ute  did  not  authorize  their  descendants,  they  not  being  \% 
the  same  degree  of  consanguinity,  to  take  in  their  stead. 

As  to  oases  founded  upon  the  statute  of  Ilhode  Islajeidy 
see  Robertson  v.  BurreUj  40  Ind.  328. 

We  will  not  extend  this  already  too  lengthy  opinion* 

The  judgment  below  is  affirmed,  with  costs. 


The  CiNonrNATi,  Hamilton  and  Dayton  R.  R.  Co.  v. 

Bunnell. 

"RjOJMOXD.^Slodi  KUk^'-^JBrroMom  Evidaic; — In  an  action  agaioat  a  mil* 
road  company,  to  recover,  under  the  statute,  for  the  value  of  stock  al- 
leged to  have  been  killed  by  the  defendant's  cars  on  its  railroad,  where 
the  same  was  not,  but  ought  to  have  been,  securely  fenced,  it  is  error  to 
admit  evidence  that  such  kiUing  had  been  done  by  the  defendant's  oars 
on  the  railroad  of  another  company. 

Same.— improper  AmendmerU  ^  OmptainL — It  is  also  error  to  permit  tha 
plaintifT,  over  the  objection  of  the  defendant,  to  so  amend  his  complaint 
aa  to  conform  to  such  erroneona  evidence,  where  such  action  is  commenced 
in  the  circuit  oourt. 

Sams. — Baiiroad  Run  in  Letaee^a  Ncane, — A  railroad  company,  running  i}k^ 
railroad  of  another  company  in  the  name  of  the  former,  ia  not  liabloii 
under  the  statute,  for  stock  killed  on  such  railroad. 

From  the  Union  Circait  Coart. 
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A.  M.  Sinks  J  for  appellant. 

JR.  Conner  and  jB.  A.  jDwrnan,  for  appellee. 

Perkins,  J. — Suit  to  recover  for  stock  killed. 

The  complaint  was  by  William  Bunnell,  the  appellee, 
against  the  Cincinnati,  Hamilton  and  Dayton  Railroad 
Company,  and  charged,  that  the  defendant,  by  its  em- 
ployees and  agents,  while  running  a  locomotive  and  train 
of  cars  over  said  defendant's  railroad,  in  Fayette  county, 
Indiana,  on,  etc.,  said  locomotive  and  train  of  cars  struck 
and  killed  one  horse  in  Fayette  county,  Indiana,  at  a 
point  where  said  road  was  not  fenced,  etc.,  the  property 
of  the  plaintiff,  of  the  value  of  two  hundred  dollars. 
Wherefore,  etc. 

Demurrer  to  the  complaint  overruled,  and  exception 
entered. 

The  cause  went  on  change  of  venue  to  Union  county. 

Answer,  the  general  denial. 

Trial  by  the  court. 

The  plaintiff  failed  to  prove  that  his  horse  was  killed 
on  any  road  owned  by  the  defendant.  He  proved,  inci- 
dentally, that  it  was  killed  on  the  Cincinnati,  Hamilton 
and  Indianapolis  Railroad,  and  he  was  erroneously  per- 
mitted, over  the  objection  of  the  defendant,  to  give  evi- 
dence tending  to  show  that  the  Cincinnati,  Hamilton  and 
Dayton  Railroad  Company  was  running  the  Cincinnati, 
Hamilton  and  Indianapolis  Railroad  in  its  own  name. 
We  say  this  evidence  was  erroneously  admitted,  because 
there  was  no  issue  in  the  cause  to  which  it  was  applicable. 

After  the  plaintiff  had  closed  his  evidence  in  chief, 
having  failed  to  prove  the  case  made  in  his  complaint, 
but  having  erroneously  been  permitted  to  give  some  evi- 
dence tending  to  prove  a  different  case,  counsel  for  the 
plaintiff  "  asked  leave  to  amend  his  complaint  by  insert- 
ing an  additional  allegation  in  these  words,  viz. :  *  Run- 
ning and  controlling  the  Cincinnati,  Hamilton  and  Indi- 
anapolis Railroad.' " 

The  defendant  objected  for  various  reasons,  but  the 
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court,  not  heeding  the  objection,  granted  the  leave  to 
amend ;  the  amendment  was  made,  the  defendant  ex- 
cepted, and  the  trial  of  the  cause  proceeded  to  its  final 
termination. 

This  amendment  was  permitted,  that  the  allegations  in 
the  complaint  might  conform  to  the  evidence  which  had 
been  admitted,  over  the  objection  of  the  defendant.  See 
2  B.  S.  1876,  pp.  80,  81,  sees.  94,  95,  96. 

But,  as  it  was  to  obviate  a  failure  of  proof,  not  a  va- 
riance, the  amendment  was  not  authorized  by  the  stat-* 
nte.     See  sections  of  the  statute  above  cited. 

The  pleader  introduced  the  amendment  with  a  view  to 
making  a  complaint  under  the  1st  section  of  the  act  touch- 
ing railroads,  approved  March  4th,  1863.  1  R.  S.  1876,  p. 
751.  But  we  think  he  failed  in  accomplishing  his  purpose. 
This  suit  was  not  commenced  in  a  justice's,  but  in  a  su- 
perior court,  and  the  pleadings  must  conform  to  the  rules 
governing  pleadings  in  such  courts.  The  complaint  as 
amended  reads,  as  to  the  material  allegations,  thus: 

"  The  plaintiff  complains  of  the  Cincinnati,  Hamilton 
and  Dayton  Railroad  Company,  running  and  controlling 
the  Cincinnati,  Hamilton  and  Indianapolis  Railroad,  and 
Bays,  that  the  Cincinnati,  Hamilton  and  Dayton  Railroad 
Company,  by  its  employees  and  agents,  while  running  a 
locomotive  and  train  of  cars  over  said  defendant's  (the 
Cincinnati,  Hamilton  and  Dayton  Company's)  railroad, 
in  Fayette  county,  Indiana,  struck,  by  said  train,  and 
killed,  one  horse,"  etc. 

It  is  not  alleged,  that  the  horse  was  killed  on  the  Cin- 
cinnati, Hamilton  and  Indianapolis  Railroad,  nor  that  the 
defendant  was  running  that  road  in  its  own  name.  The 
amended  complaint  fails  to  meet  the  requirements  of  the 
Ist  section  of  the  statute  of  1863,  as  we  proceed  further 
to  show. 

Before  the  enactment  of  said  section,  a  railroad  com- 
pany on  whose  road  stock  was  killed  was  liable  for 
the  stock  so  killed,  though    said  company  did  not  run 
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the  road  and  kill  the  stock.  The  Indianapolis^  etCy  Rail" 
road  Co,  v.  Solomon,  23  Ind.  534. 

The  section  referred  to  was  enacted  to  remedy  an  evil ; 
to  arrest  the  continuance  of  a  mischief.  "  The  mischief 
was  that  the  roads  of  many  insolvent  corporations  were  in 
the  hands  of  receivers,  assignees,  lessees,  or  others,  who 
were  operating  the  same  in  the  corporate  name,  and  kitl^ 
ing  stock;  and  in  such  cases  a  judgment  against  the 
corporation  could  never  be  collected.  To  remedy  this  mis- 
chief, the  first  section  of  the  act  of  1868  makes  the  party 
so  operating  the  road  in  the  corporate  name,  jointly  and 
severally  liable  with  the  company  which  owns  the  road." 
Tke  Indianapolis,  etc,  It.  R.  Co.  v.  Solomon,  23  Ind.  534. 

In  the  case  before  us,  the  Cincinnati,  Hamilton  and  In- 
dianapolis Railroad  Company,  the  company  on  whose 
road  the  plaintifi^'s  horse  was  killed,  and  which  company 
would  have  been  liable  under  the  statute,  is  not  sued,  but 
another  road  which,  the  amendnient  to  the  complaint 
alleges,  was  running  said  road;  but  the  simple  fact,  that 
it  was  running  the  road  on  which  said  horse  was  killed 
did  not  render  that  road  liable.  The  statute  reads,  ^'  That 
lessees,  assignees,  receivers,  and  other  persons,  running 
or  controlling  any  railroad,  in  the  corporate  name  of 
such  company,  shall  be  liable,"  etc. 

The  fact,  that  the  road  is  run  ^*  in  the  corporate  name 
of  such  company,"  is  a  fact  material  to  the  right  of  recov- 
ery. The  Pittsburgh,  etc.,  R.  W.  Co.  v.  Bolner,  57  Ind.  573 ; 
followed  in  The  Pittsburgh,  etc.,  R.  W.  Co.  v.  Hannon,  60 
Ind.  417,  and  The  Pittsburgh,  etc.,  R,  W.  Co.  v.  Currant,  ante, 
p.  38.  And  it  can  scarcely  be  necessary  that  we  repeat  the 
rule,  that  all  facts  "  essential  in  law  to  the  action  must 
be  stated  with  such  precision,  certainty,  and  clearnesSj 
that  the  defendant,  knowing  what  he  is  called  upon  to 
answer,  may  be  able  to  plead  a  direct  and  unequivocal 
plea,"  etc.    1  Chit.  PI.  270, 16th  Am,  ed. 

See  The  Cincinnati,  etc.^  R.  R.  Co.  y.  Raskins,  36  Ind. 
880 ;  The  Cincinnati,  etc.,  R.  R.  Co.  v.  Townsend,  39  Ind.  38, 
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The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings,  in  accordance  with  this 
opinion. 


■^•■^^^ 


Thb  School  Town  op  Princeton  r.  Gebhabt. 

TowK. — Common  Schook. — JVwer  (^School  Tnuieca  to  OonirwA,-^An  incorpo- 
rated town  is  a  distinct  municipal  corporation  for  school  purpoacff,  and  is 
bound,  as  such,  for  the  contract  price  of  materials  furnished  and  labor 
performed  by  another,  in  the  erection  of  a  school  building  for  such  town, 
under  a  parol  contract  therefor,  made  with  him  hy  the  sqhopl  trustees  of 
such  town. 

8am£. — Pleading, — Demand. — ^It  is  not  necessary,  in  a  complaint  for  an 
amount  alleged  to  be  due  on  contract,  to  aver  a  demand  for  payment. 

Same. — Meehanu^a  Lien, — Aeiian  Againat  Owner, — NoHee, — Lim(atiotu-^4k. 
sub-contractor  furnishing  materials  or  performing  labor  in  the  erection 
of  a  building  may,  under  section  649  of  the  practice  act,  give  to  th^, 
owner  the  notice  required  by  such  section,  of  his  contractor's  indebted- 
ness, at  any  time  while  the  owner  is  indebted  to  such  contractor ;  and  an 
action  to  enforce  his  remedy  under  such  section  is  not  affected  by  the  lim^ 
itation  of  one  year,  prescribed  in  section  651  of  such  act. 

Same. — Pleading. — Exhibit. — Such  notice  is  not  the  foundation  of  such  ac- 
tion, and  is  not  a  necessary  part  of  the  complaint. 

Same. — i>e»um<f.'^Demand  for  payment  in  such  case,  previous  to  commen- 
cing such  action  against  the  owner,  need  not  be  averred  in  the  complaint. 

Same. — Action  Against  School  Tovm, — Pleadirhg. — In  an  action  against  an  in- 
corporated school  town,  to  recover  for  materials  furnished  and  labor  per- 
formed by  the  plaintiff,  in  the  course  of  the  construction  of  a  school- 
house  for  such  town,  the  complaint  alleged,  that,  at  the  request  of  the 
school  trustees  and  the  contractor  for  such  building,  such  material 
had  been  furnished  and  such  labor  performed,  on  the  parol  promise  of 
such  trustees  to  pay  a  certain  price  therefor,  out  of  a  certain  amount 
due  from  them  to  such  contractor. 

Uddj  on  demurrer,  that  the  complaint  is  sufficient,  and  that  it  need  not 
aver  that  such  building  had  been  accepted  by  the  trustees,  or  that  any 
tiling  was  due  from  them  to  the  contractor. 

Same. — Medumit^s  lAen. — Estoppd, — Agent, — AUomey, — Pleading* — In  an  no- 
tion by  a  sub-contractor,  against  an  owner,  under  section  649  of  the  prac- 
tice act,  an  answer  by  way  of  estoppel,  that,  after  the  service  of  the 
necessary  notice,  the  plaintiff's  agent  and  attorney  had  notified  the  defend- 
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ant,  that  the  plaintiff  had  abandoned  his  rights  thereunder,  is  insufficient 
on  demurrer,  where  there  is  no  averment  that  such  agent  had  authority 
to  give  such  notice  of  abandonment,  or  that  the  defendant  was  injured 
thereby. 

Practice. — Pleading  Struck  Out, — Bill  of  Exceptions. — Supreme  Court, — A  mo- 
tion to  strilce  out  a  paragraph  of  a  pleading,  and  the  action  of  the  court 
thereon,  must,  to  constitute  part  of  the  record  on  appeal  to  the  Supreme 
Court,  be  embodied  in  a  bill  of  exceptions. 

Same. — Record, — Evidence. — New  Trial. — Where,  on  appeal  to  the  Supreme 
Court,  the  evidence  is  not  in  the  record,  no  question  in  relation  thereto 
is  presented,  in  considering  the  overruling  of  a  motion  for  a  new  trial. 

From  the  Vanderburgh  Circuit  Court, 

A.  P.  Twineham,  for  appellant. 

J.  M.  Shackelford^  W.  M.  Land  and  Eioing  ^  McCulloughy 
for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellant,  as  defendant,  in  a  complaint  of  three  para- 
graphs, in  the  Gibson  Circuit  Court. 

The  appellant  demurred  to  each  of  the  paragraphs  of 
the  complaint,  upon  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which  demurrers 
were  severally  overruled,  and  to  these  decisions  the  ap- 
pellant excepted. 

.  The  appellant  answered  in  twelve  paragraphs,  of  which 
the  ele^venth  paragraph  was  struck  out  on  appellee's  mo- 
tion, and  his  demurrers  to  the  second,  third,  fourth,  fifth, 
seventh,  eighth,  ninth,  tenth  and  twelfth  paragraphs  of 
answer,  for  the  want  of  sufficient  facts  therein  to  consti- 
tute defences  to  the  action,  were  severally  sustained,  and 
to  all  these  decisions  the  appellant  excepted. 

The  first  paragraph  of  the  answer  was  a  general  de- 
nial, and  to  the  sixth  paragraph  .thereof  the  appellee  re- 
plied by  a  general  denial. 

The  venue  of  the  action  bavins:  been  changred  to  the 
court  below,  the  issues  joined  were  there  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellee,  assessmg  his 
damages  in  the  sum  of  one  thousand  one  hundred  and 
seventy-one  dollars  and  ninety-five  cents. 
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The  appellant's  motions  for  a  new  trial,  and  in  arrest 
of  judgment,  were  severally  overruled,  and  its  excep- 
tions were  duly  saved  to  each  of  these  decisions;  and 
the  court  then  rendered  judgment  on  the  verdict. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  court  below : 

1.  In  overruling  its  demurrers  to  each  of  the  para- 
graphs of  the  appellee's  complaint; 

2.  In  sustaining  the  appellee's  demurrers  to  the  sec- 
ond, third,  fourth,  fifth,  seventh,  eighth,  ninth,  tenth  and 
twelfth  paragraphs  of  the  appellant's  answer ; 

3.  In  striking  out  the  eleventh  paragraph  of  the  an- 
swer; 

4.  In  overruling  its  motion  in  arrest  of  judgment ;  and, 

5.  In  overruling  its  motion  for  a  new  trial. 

We  will  consider  and  decide  the  questions  in  this  case, 
presented  and  discussed  by  the  appellant's  learned  attor- 
ney in  his  brief  in  this  court,  in  the  same  order  in  which 
he  has  presented  them. 

1.  In  the  first  paragraph  of  his  complaint,  the  appel- 
lee alleged,  in  substance,  that  the  appellant  was  indebted 
to  the  appellee  in  the  sum  of  one  thousand  ninety-seven 
dollars  and  twenty-five  cents,  on  account  of  three  hun- 
dred and  ninety-nine  feet  of  cornice,  including  labor  and 
material,  furnished  the  appellant  for  a  certain  school- 
house  belonging  to  the  appellant;  that  said  cornice,  in- 
cluding the  labor  of  putting  it  on,  was  furnished  and 
sold  to  the  appellant  at  and  for  the  price  of  two  dollars 
and  seventy-five  cents  per  foot ;  that  it  was  furnished  by 
the  appellee  to  the  appellant,  at  the  special  instance  and 
request  of  the  then  school  trustees  of  said  town ;  and,  for 
said  cornice  and  labor  so  furnished,  the  appellant  agreed 
to  pay  appellee  the  said  sum;  that  the  appellant,  at  the 
time  said  material  and  labor  were  so  furnished,  was,  and 
'since  had  been,  duly  and  legally  organized  as  a  corpora- 
/tion  for  school  purposes,  under  the  laws  of  this  State; 
that  said  amount  became  due  on  the  8th  day  of  July, 
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1871 ;  that  thefe  was  then  paid  the  appellee  the  sum  of 
two  hundred  and  twelve  dollars  and  eighty  cents;  that 
the  balance  of  said  amount,  to  wit,  eight  hundred  and 
eighty-four  dollars  and  forty-five  cents,  although  long 
since  due,  still  remained  unpaid ;  that  the  payment  of  said 
balance  had  been  unreasonably  withheld  from  the  appel- 
lee ;  and  that,  for  that  reason,  the  appellant  was  indebted 
to  the  appellee  in  the  further  sum  of  three  hundred  dol- 
lars, as  interest  on  said  balance.    Wherefore,  etc. 

In  discussing  the  sufficiency  of  this  first  paragraph  of 
the  complaint,  the  appellant's  counsel  seems  to  have 
doubts  of  the  corporate  entity  of  the  appellant,  and  of 
its  power  to  make  a  valid  and  binding  parol  contract. 
The  appellant  is  a  municipal  corporation  *^  distinct*'  from 
the  civil  town  of  Princeton.  Wright  v.  Stockman^  59  Ind. 
66,  and  the  authorities  there  cited. 

In  section  4  of  "  An  act  to  provide  for  a  general  sys- 
tem of  common  schools,"  etc.,  approved  March  6th,  1865, 
it  is  provided,  as  follows : 

"  Sec.  4.  Each  civil  township  and  each  incorporated 
town  or  city  in  the  several  counties  of, the  State  is  hereby 
declared  a  distinct  municipal  corporation  for  school  pur- 
poses, by  the  name  and  style  of  the  civil  township,  town 
or  city  corporation,  respectively,  and  by  such  name  may 
contract  and  be  contracted  with,  sue  and  be  sued,"  etc. 
1  R.  S.  1876,  p.  780. 

Section  5  of  the  same  act  provides  for  the  election,  and 
term  of  office,  of  three  trustees  for  such  a  school  corpo* 
ration  as  the  appellant,  etc. ;  and  section  10  of  the  same 
act  provides,  that  such  trustees  shall  "provide  suitable 
houses,"  etc.,  for  the  schools  of  such  corporation.  1  Rw 
S.  1876,  p.  782. 

Under  these  statutory  provisions,  it  is  clear  we  think, 
that  the  appellant  is  a  corporation  separate  and  distinct 
from  the  civil  town  of  Princeton,  clothed  with  full  power 
to  contract  and  be  contracted  with,  and  charged  with  the 
duty,  among  others,  of  building  and  providing  suitable 
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school-houses.  It  was  once  the  law,  that  a  corporation 
could  contract  only  by  deed,  under  its  corporate  seal,  but 
that  is  not  the  modern  doctrine.  The  law  is  now  well 
settled,  that  corporations  are  bound  by  their  parol  or 
implied  contracts,  intra  vires,  and  in  the  discharge  of  the 
duties  wherewith  they  are  charged,  to  the  same  extent  ad 
natural  persons.  Sheffield  School  Township  v.  Andress,  56 
Ind.  157. 

It  seems  to  us,  that  the  appellant,  in  the  transaction 
stated  in  the  first  paragraph  of  the  complaint,  acted 
within  the  scope  of  its  corporate  powers  and  in  the  dis- 
cbarge of  duty;  and  that,  having  received  the  appellee's 
material  and  labor,  it  was  bound  by  its  contract  to  pay 
therefor  the  price  agreed  upon. 

The  appellant's  attorney  also  makes  the  point,  that  the 
first  paragraph  of  the  complaint  was  defective  and  insuf- 
ficient, because  "  it  nowhere  alleges,  that  a  demand  was 
made  upon  the  defendant  for  payment,  before  suit  was 
brought."  It  was  alleged,  that  the  amount  of  appellee's 
claim  became  due  on  July  8th,  1871,  more  than  four  years 
before  this  suit  was  brought.  As  a  general  rule,  money 
due  may  be  sued  for  without  any  previous  demand  there- 
for, and  we  know  of  no  good  reason,  which  would  make 
a  demand  necessary  in  this  case.  In  our  opinion,  no  error 
tvas  committed  by  the  court,  in  overruling  the  appellant's 
demurrer  to  the  first  paragraph  of  the  complaint. 

The  appellee  alleged,  in  substance,  in  the  second  para- 
graph of  his  complaint,  that,  in  the  month  of  July,  1871, 
one  Cunningham  Allen  was  engaged  in  the  erection  and 
building  of  a  large  brick  school-house  for  said  town,  on 
the  Seminary  lot,  under  a  contract  with,  and  the  directions 
of,  the  school  trustees  of  said  town ;  that  the  appellee 
was  employed-  by  said  Allen,  as  such  contractor,  to  fur- 
nish material  and  labor,  in  the  construction  of  said  school- 
house,  in  making  and  putting  op  said  school-house  three 
hundred  and  ninety-nine  feet  of  galvanized-iron  cornice, 
at  two  dollars  and  seventy-five  cents  per  foot,  amounting 
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to  one  thousand  ninety-seven  dollars  and  twenty-five  cents ; 
that  the  appellee,  in  pursuance  of  said  contract,  furnished 
said  material  and  labor,  and  constructed  and  finished  said 
cornice,  at  said  price,  on  the  8th  day  of  July,  1871 ;  that 
said  Allen  paid  or  caused  to  be  paid  to  appellee  thereon 
the  sum  of  two  hundred  and  twelve  dollars  and  eighty 
cents,  leaving  unpaid  the  balance  of  eight  hundred  and 
eighty-four  dollars  and  forty-five  cents ;  that  afterward, 
on  October  30th,  1871,  the  appellee  gave  the  board  of 
trustees  of  said  town  of  Princeton,  and  the  school  trustees, 
a  notice  in  writing  particularly  setting  forth  therein  the 
amount  of  his  claim  and  services  rendered,  for  which  said 
Allen  was  indebted  to  him  for  the  construction  of  said 
cornice  on  said  building,  and  that  he  would  hold  said 
town  for  the  payment  of  said  sum  of  eight  hundred  and 
eighty-four  dollars  and  forty-five  cents,  with  interest 
thereon  from  July  8th,  1871,  so  owing  to  him  by  said 
Allen,  for  the  w^ork  and  material  furnished  by  the  appel- 
lee on  said  school-house,  a  copy  of  which  notice  was  filed 
with  said  paragraph ;  that,  at  the  time  of  giving  said 
notice,  there  was  owing  to  said  Allen  from  the  appellant, 
for  work  done  and  material  furnished  by  said  Allen,  in 
the  construction  of  said  school-house,  the  sura  of  twelve 
hundred  dollars ;  and  that  there  were  no  other  claims  due 
from  the  appellant  to  said  Allen  or  others,  on  account  of 
said  contract,  having  priority  over  the  appellee's  claim ; 
that  neither  the  said  Allen  nor  the  appellant  had  ever 
paid  to  the  appellee  the  said  sum  of  eight  hundred  and 
eighty-four  dollars  and  forty-five  cents,  or  any  part  thereof, 
but  that  the  same  was  still  wholly  unpaid;  and  that  the 
payment  thereof  had  been  unreasonably  and  vexatiously 
withheld ;  by  reason  whereof  the  appellant  was  indebted 
to  the  appellee  in  the  further  sum  of  three  hundred  dol- 
lars, as  interest  on  said  sum.     "Wherefore,  etc. 

This  paragraph  of  the  complaint  was  evidently  founded 
upon  the  provisions  of  section  649  of  the  practice  act,  as 
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the  same  was  amended  by  aa  act  approved  March  llth, 
1867.    2  R.  S.  1876,  p.  267. 

This  section  provides,  that  **  Any  sub-contractor,  jour- 
neyman, or  laborer  employed  in  the  construction  or  re- 
pair, or  furnishing  materials  for  any  building,  may  give  to 
the  owner  thereof,"  etc.,  '*  notice  in  writiug,  particularly 
netting  forth  the  amount  of  his  claim,  and  services  ren- 
dered, for  which  his  employer  is  indebted  to  him,  aod 
that  he  holds  the  owner  responsible  for  the  same ;  and 
the  owner  sbt^ll  be  liable  for  such  claim,  but  not  to 
exceed  the  amount  which  may  be  due,  and  may  thereafter 
become  due,  from  him  to  the  employer,  which  may  be 
recovered  in  an  action  whenever  an  amount  equal  to  such 
claim  over  other  claims  haying  priority  shaU  be  due  from 
80ch  owner  to  the  employer ;  and  any  sub-contractor,  by 
giving  notice  as  above,  setting  forth  the  amount  of  labco* 
or  materials  he  has  engaged  to  perform  or  furnish  in  the 
eonstructlon  or  repair  of  such  building,  shall  have  the 
same  rights  and  remedies  against  said  owner  for  tho 
mnount  of  labor  or  materials  performed  or  furnished  af- 
ter said  notice  as  are  above  secured  and  provided  for 
those  who  serve  notice  after  the  work  is  performed  or 
materials  furnished,"  etc. 

It  is  insisted  by  the  appellant's  counsel,  as  we  under- 
ntand  his  argument,  that  the  second  paragraph  of  appel- 
lee's complaint  was  insufficient  on  the  demurrer  thereto, 
beeause  it  was  not  alleged  therein  that  the  appellee  had 
given  written  notice  of  his  claim  and  intention  to  the 
appellant,  **  within  sixty  days  after  the  completion  "  of 
said  school-house,  and  because  the  appellee  had  not  ea- 
Cbrced  his  claim  by  action  '^  within  one  year  from  the 
eompletion  of  the  work."  In  other  words,  it  is  claimed 
by  counsel,  as  we  understand  him,  that  the  personal  rem- 
edy given  by  said  section  64d  to  a  sub-contractor,  against 
the  owner  of  the  building,  is  modified,  controlled  and 
qualified  by  the  provisions  of  the  succeeding  section^, 
Voj[..  LXI.— W 
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.which  are  expressly  applicable  to  the  proceeding  in  rem 
against  the  building.  We  do  not  so  construe  the  statute. 
In  our  opinion,  the  sub-contractor,  etc.,  may  avail  him- 
self of  the  remedy  in  said  section  649,  by  giving  the  writ- 
ten notice  therein  provided  for,  to  the  owner  of  the 
building,  at  any  time  while  the  latter  is  indebted  to  the 
contractor  on  account  of  such  building;  and  an  action 
to  enforce  such  remedy  will  not  be  affected  by  the  limi- 
tation of  one  year  provided  for  in  section  651  of  the  prac- 
tice act.  2  R.  S.  1876,  p.  269;  Barker  v.  Buell,  85  Ind. 
297 ;  (yHalloran  v.  Leacheyy  89  Ind.  150 ;  and  Colter  v. 
Frese^  45  Ind.  96. 

The  point  is  made  by  the  appellant's  counsel,  that  this 
second  paragraph  was  bad  on  demurrer,  because  it  failed 
to  set  out  the  written  notice  to  the  appellant  therein 
mentioned,  or  a  copy  thereof.  It  appears,  however,  from 
the  return  of  the  clerk  of  the  court  below  to  a  writ  of 
certiorari  issued  in  this  cause,  that  a  copy  of  said  written 
notice  had  been  filed  with  the  second  paragraph  of  the 
complaint,  and  that  it  had  been  omitted  by  an  oversight 
from  the  record  of  the  cause,  in  this  court.  Besides,  it 
has  been  held  by  this  court,  in  the  recent  case  of  Irwin  v. 
The  City  of  Crawfordsville,  58  Ind.  492,  that,  in  such  a 
case  as  this,  the  written  notice  is  not  the  foundation  of 
the  action,  and  that,  therefore,  it  was  not  necessary  to  set 
out  a  copy  of  such  notice  as  a  part  of  the  complaint. 

The  appellant's  counsel  also  object  to  the  sufficiency 
of  the  second  paragraph  of  the  complaint,  because  it  was 
not  alleged  therein  that  payment  was  demanded  before 
suit  was  brought ;  but,  in  our  opinion,  such  previous  de- 
mand and  the  averment  thereof  were  wholly  unnecessary. 

In  the  third  paragraph  of  the  complaint,  it  was  alleged, 
as  in  the  second  paragraph,  that  in  April,  1871,  said  Cun- 
ningham Allen  was  engaged  in  the  erection  and  building 
of  a  brick  school-house  for  the  appellant,  under  a  contract 
with  the  appellant ;  that,  by  the  terms  of  said  contract, 
the  said  Allen  was  to  furnish  and  place  upon  said  school- 
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hoase  wooden  cornice ;  that  in  April,  1871,  the  appellant 
and  said  Allen  became  and  were  desirous  that  galvanized- 
iron,  instead  of  wooden,  cornice  should  be  furnished  and 
placed  on  said  building;  that  said  Allen,  and  the  appel- 
lant, by  its  board  of  school  trustees,  represented  to  the 
appellee,  that  the  appellant  was  then  largely  indebted  to 
said  Allen,  on  his  said  contract,  to  wit,  in  a  sum  exceed* 
ing  one  thousand  five  hundred  dollars;  that,  at  the  same 
time,  the  appellee,  said  Allen,  and  the  appellant,  by  'its 
board  of  trustees,  made  a  parol  agreement  of  the  effect 
following,  to  wit :  that  the  appellee  should  furnish  and 
place  upon  said  school-house  galvanized-iron  cornice,  at 
and  for  the  price  of  two  dollars  and  seventy-five  cents  per 
foot ;  that  the  appellant  should  pay  the  appellee  the  said 
sum  for  the  cornice  furnished  and  placed  upon  said  build- 
ing; that  the  appellant  should  retain  the  sum,  so  to  be 
paid  to  the  appellee,  out  of  the  amount  then  owing  from 
the  appellant  to  said  Allen  upon  said  contract  with  him. 
That,  in  pursuance  of  said  contract  between  the  appellee 
and  the  appellant  and  said  Allen,  and  in  accordance  with 
its  terms,  the  appellee  furnished  and  placed  upon  said 
school-house  three  hundred  and  ninety-nine  feet  of  gal- 
vanized-iron  cornice,  by  reason  of  which  the  appellant 
became  and  was  indebted  to  the  appellee  in  the  sum  of 
one  thousand  ninety-seven  dollars  and  twenty-five  cents ; 
that,  on  the  8th  day  of  July,  1871,  the  appellant  paid,  or 
caused  to  be  paid,  to  the  appellee,  upon  said  indebtedness, 
the  sum  of  two  hundred  and  twelve  dollars  and  eighty 
cents,  leaving  unpaid  a  balance  of  eight  hundred  and 
eighty-four  dollars  and  forty-five  cents ;  that  the  said  bal- 
ance still  remained  due  and  owing  from  the  appellant  to 
the  appellee,  since  the  8th  day  of  July,  1871 ;  that  the 
payment  thereof  had  been  unreasonably  and  vexatiously 
delayed,  and  for  that  reason  the  appellant  was  indebted 
to  the  appellee  in  the  further  sum  of  three  hundred  dol- 
lars, as  interest  thereon ;  and  that,  during  all  the  time 
mentioned,  the  appellant  had  been  and  was  a  municipal 
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corporation  for  school  purposes,  duly  and  legally  organ- 
ized under  the  laws  of  this  State.    Wherefore,  etc. 

We  fail  to  see  any  valid  objection  to  this  paragraph  of 
the  complaint.  It  is  said  by  the  appellant's  counsel,  that 
when  the  appellant  had  contracted  with  Allen  for  the 
building  of  the  school-house,  it  exhausted  its  powers  in 
the  premises,  and  could  not  make  the  contract  with  the 
appellee  described  in  this  paragraph.  No  reason  nor  au- 
thority is  given  by  counsel  in  support  of  this  position, 
and  we  know  of  none.  Under  the  law,  the  appellant  had 
the  power,  and  was  charged  with  the  duty,  of  building 
the  school-house ;  and,  to  that  end,  its  power  to  make  con- 
tracts would  certainly  not  be  exhausted  until  the  house 
was  completed. 

Appellant's  attorney  also  objected  to  the  sufficiency  of 
this  third  paragraph,  because  it  failed  to  show  that  the 
•chool-house  had  been  received  by  the  appellant,  or  that 
there  was  any  thing  due  Allen  from  the  appellants 

In  our  opinion,  neither  of  these  averments  was  neces- 
sary. The  appellee  did  not  sue  in  this  paragraph  as  a 
sob-contractor;  and,  therefore,  it  was  not  material  whether 
there  was  any  thing  due  Allen  from  the  appellant  or  not. 
The  cause  of  action  stated  in  this  paragraph  was  founded 
upon  an  alleged  agreement  between  the  appellant  and  the 
appellee ;  and  we  fail  to  see  how  the  appellee's  right  to 
tecover  was  in  any  manner  dependent  on  the  receipt  of 
the  school-house  by  the  appellant.  The  appellant's  de- 
murrer to  the  third  paragraph  of  the  complaint  was  prop- 
erly overruled. 

2.  The  second  error  assigned  by  the  appellant  is  the 
•ustaining  of  the  appellee's  demurrers  to  the  second, 
t^ird,  fourth,  fifth,  seventh,  eighth,  ninth,  tenth  and 
twelfth  paragraphs  of  its  answer.  These  paragraphs  are 
all  in  answer  to  the  second  paragraph  of  the  complaint. 
Of  all  these  paragraphs  of  answer,  the  appellant's  coun- 
sel says,  that  they  "  are,  to  a  certain  extent,  the  same  line 
of  defence,  viz.,  an  estoppel  on  the  part  of  the  appellee  to 
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avail  himself  of  any  rights  he  might  have  acquired  un- 
der the  notice  served,  as  set  up  in  the  second  paragraph  of 
the  complaint,  on  the  ground  that  long  after  the  service 
of  the  notice,  the  agent  and  attorney  for  the  appellee  no- 
tified the  appellant  that  Gebhart  had  abandoned  all 
intention  of  holding  the  appellant  liable  for  the  amount 
due  him  from  Allen."  Very  little  is  said  by  the  appellant's 
attorney,  in  his  argument  of  this  cause  in  this  court,  ia 
defence  of  these  paragraphs  of  answer,  or  either  of  them. 
It  is  unnecessary,  we  think,  and  would  be  unprofitable  for 
us,  to  set  out  any  of  these  paragraphs  in  this  opinion,  or 
to  comment  on  them  in  detail.  As  pleas  of  estoppel, 
each  of  said  paragraphs  is  radically  defective,  in  these 
particulars :  That  it  was  not  alleged  therein  that  the  agent 
and  attorney  of  the  appellee  was  authorized  by  him  to 
notify  the  appellant,  that  he  '^  had  abandoned  all  intention 
of  holding  the  appellant  liable  for  the  amount  due  him 
from  Allen  ; "  nor  was  it  alleged  therein,  that  the  appel- 
lant was  in  any  wise  injured  or  endamaged  by  the  acts  or 
statements  of  the  appellee  or  of  his  authorized  agent. 
In  none  of  these  paragraphs  was  there  sufficient  certainty 
in  the  statement  of  the  facts  relied  upon  as  an  estoppel. 
"  *  Every  estoppel,  because  it  concludeth  a  man  to  allege 
the  truth,  must  be  certain  to  every  intent,  and  not  be 
taken  by  argument  or  inference.'  Go.  Lit.  352,  hJ^ Fletcher 
T.  Holmes  J  25  Ind.  458. 

In  our  opinion,  no  error  was  committed  by  the  court 
below  in  sustaining  the  appellee's  demurrers  to  these  par- 
agraphs of  answer. 

3.  The  third  error  assigned  by  the  appellant  is  the 
striking  out  of  the  eleventh  paragraph  of  its  answer.  The 
appellee's  motion  tb  strike  out  this  paragraph,  and  the 
deciBioD  of  the  court  below  sustaining  said  motion,  were 
not  made  parts  of  the  record  by  bill  of  exceptions.  The 
error  complained  of,  therefore,  is  not  properiy  saved,  and 
presents  no  question  for  our  consideration. 

4.  The  appellant's  motion  in  arrest  of  judgment  aim- 
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ply  called  in  question  the  sujHciency  of  the  appellee^s 
complaint.  We  have  said  all  that  we  desire  to  say  on 
this  subject,  in  considering  the  rulings  of  the  court  below 
on  the  appellant's  demurrers  to  the  different  paragraphs 
of  the  complaint.  In  our  opinion,  the  complaint  was 
sufficient. 

5.  The  evidence  on  the  trial  of  this  cause  is  not  in 
the  record,  and  therefore  the  alleged  error  of  the  court 
below,  in  overruling  the  appellant's  motion  for  a  new 
trial,  presents  no  question  for  our  decision.  Besides,  as 
the  appellant's  attorney  has  failed  to  discuss  in  this  court 
any  question  presented  by  this  error,  it  must  be  regarded 
as  waived.  This  is  now  the  settled  practice  of  this  court, 
Breckenridge  v.  McAfeCy  54  Ind.  141 ;  and  Graeter  v.  WS- 
liamSy  55  Ind.  461. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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liiquoR  Law. — Act  of  1873,  Seelicn  5. — Judgment  of  Oonvieticn  and  FbrfeiiiKn 
•  fif  Liotnae, — LimiioUion, — The  fact  that  a  person  holding  a  license  under 
the  act  of  Februaxy  27th,  1873,  Acts  1873,  p.  151,  regulating  the  sale  of 
intoxicating  liquors,  had  been  duly  convicted  of  a  violation  of  any  of  its 
provisions,  of  itself  worked  a  forfeiture  of  his  license,  without  the  aid 
of  anv  supplemental  or  other  judgment  declaring  such  forfeiture,  and 
rendered  him  ineligible  to  receive  another  license  under  such  act  for  the 
period  of  five  years  from  the  date  of  such  conviction. 

Bajlr,— Repeal  of  StatvU,— Act  of  lS7b.—Lieenae,—  Un/i(ne8S.—The  fact  that 
such  licensee  had  been  so  convicted  is  not  ground  for  refusing  him  a  license' 
under  the  provisions  of  the  act  of  March  17th,  1875,  1  R.  S.  1876,  p. 
869,  on  the  same  subject,  as  the  limitation  imposed  upon  him  by  section 
5  of  the  act  of  1873  is  not  recognized  by  the  act  of  1875. 

Prom  the  Elkhart  Circuit  Court. 

J?.  M.  Johnson^  J.  D,  OsborHy  J.  G.  Ferrall  and  — — 
DrakCy  for  appellant. 
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J.  H.  Baker  and  J.  A.  S.  Mitchell^  for  appellees. 

NiBLACK,  C.  J. — The  appellant,  Elza  Golden,  applied 
to  the  board  of  commissioners  of  the  county  of  La  Grange, 
under  the  act  of  March  17th,  1875,  for  a  license  to  sell 
intoxicating  liquors. 

A  license  being  refused,  an  appeal  was  taken  to  the 
La  Grange  Circuit  Court,  from  which  the  venue  was 
changed  to  the  court  below.  In  the  latter  court  the  appel- 
lees, William  B.  Bingham  and  others,  filed  a  remonstrance,, 
alleging  certain  facts  tending  to  show  the  appellant's 
unfitness  to  receive  a  license  under  the  act  above  re- 
ferred  to. 

Issue  being  joined,  the  cause  was,  at  the  September 
term,  1875,  submitted  to  the  court  for  trial,  and  for  a 
special  finding  upon  the  matters  at  issue  between  the 
parties. 

The  court  found,  that,  on  the  4th  day  of  December, 
1873,  a  permit  was  granted  to  the  appellant,  under  the 
act  of  February  27th,  1878,  to  sell  intoxicating  liquors  for 
one  year;  that,  on  the  6th  day  of  May,  1874,  the  appel- 
lant was  convicted  in  the  Elkhart  Circuit  Court  of  a  vio- 
lation of  one  of  the  provisions  of  said  last  named  act,  in 
having  sold  intoxicating  liquors  to  a  minor,  and  that,  by 
a  certain  supplemental  proceeding  had  in  said  Elkhart 
Circuit  Court,  at  its  September  term,  1874,  his  permit  was 
declared  forfeited,  and  he  adjudged  ineligible  to  receive 
another  permit  to  sell  intoxicating  liquors  for  the  period 
of  five  years. 

All  the  other  issues  were,  by  agreement  of  the  parties, 
found  in  favor  of  the  appellant. 

The  court  thereupon  further  found,  as  a  conclusion  of 
law,  that  the  above  named  judgment  of  ineligibility  to 
receive  another  permit  for  the  period  of  five  years  was 
a  bar  to  the  appellant's  application  for  a  license  in  this 
case. 

We  are  unable  to  reach  any  conclusion  which  will  sus- 
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tain  this  decision  of  the  courts  upon  the  facts  as  found 
by  it. 

The  proceedings  which  resulted  in  the  judgment  of 
forfeiture  and  ineligibility,  above  recited,  were  founded 
upon  the  latter  clause  of  section  5  of  the  act  of  February 
27th,  1878,  which  was  as  follows:  "Should  any  person 
holding  a  permit  be  convicted  of  a  violation  of  any  of 
the  provisions  of  this  act,  such  conviction  shall  work  a 
forfeiture  of  his  permit,  and  of  all  rights  thereunder ; 
;and  no  permit  shall  thereafter  be  granted  to  such  person 
before  the  expiration  of  five  years  from  the  date  of  such 
conviction." 

.  It  may  well  be  questioned  whether  this  judgment  of 
forfeiture  and  ineligibility  added  any  thing  to  the  force 
and  effect  of  the  appellant's  conviction,  referred  to  in  the 
special  finding.  As  has  beon  seen,  by  the  clause  above 
quoted,  the  appellant's  conviction  xoorked  a  forfeiture  of 
bis  permit,  and  his  alleged  ineligibility  was  made  to  fol- 
low as  a  legal  consequence  by  a  provision  that  no  permit 
should  thereafter  be  granted  to  him  under  such  circum- 
stances, until  after  the  expiration  of  five  years.  His  in- 
eligibility was  thus  made  operative  by  a  simple  limitation 
upon  the  power  of  the  proper  tribunal  to  grant  him 
another  permit  for  a  limited  period  of  time,  without  the 
aid  of  any  supplemental  or  other  judgment  specially  im- 
posing a  disability  by  reason  of  such  conviction.  When^ 
therefore,  the  power  of  such  tribunal  to  grant  permits  wad 
taken  away  altogether,  all  limitations  and  disabilities  in 
derogation  of  such  power  were  necessarily  abrogated  and 
annulled. 

In  legal  effect  the  ineligibility  imposed  upon  the  ap- 
pellant was,  that  another  permit  could  not  be  granted  to 
him  for  a  certain  period,  under  the  act  of  February  27th, 
1873,  and,  when  that  act  was  repealed,  such  ineligibility 
ceased  to  have  any  practical  application,  and  fell  with  the 
repeal  of  that  act. 

Then  again,  the  disability  imposed  upon  the  appellant, 
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under  the  act  of  1878,  is  not  recognized  by  the  act  of 
1875.  The  only  disabilities  recogaized  by  the  latter  act 
are  unfitness  to  be  entrusted  with  the  sale  of  intoxicating 
liquor,  and  the  habit  of  becoming  intoxicated.  With 
those  exceptions,  any  male  inhabitant,  over  twenty-one 
years  of  age,  is  entitled  to  apply  for  and  obtain  a  license 
under  said  act. 

In  our  opinion,  the  court  below  ought  to  have  consid* 
ered  the  application  in  this  case  in  the  same  manner  as 
if  there  had  been  no  previous  legislation  on  the  subject 
of  the  Bale  of  intoxicating  liquors,  and  with  sole  refer- 
ence to  the  provisions  of  the  act  under  which  the  appli- 
cation was  made. 

We  think  the  court  erred  in  refusing  to  grant  a  license 
to  the  appellant,  upon  the  facts  as  found  by  it. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded,  with  instructions  to  the  court 
below  to  render  judgment  upon  its  finding,  in  favor  of 
the  appellant. 
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Ikfawcy. — Adion  by  Kexi  FHetuL — Amendment. — Pradiee, — Where  the  de-  \^  ^ 

fendant  in  an  action  pleads,  that  the  plaintiff,  though  an  infant,  had  not 
commenced  his  action  by  next  friend,  the  coort  may  allow  a  responsible 
person  to  appear  as  next  friend,  and  file  the  proper  undertaking,  even 
over  the  objection  of  the  defendant. 

Chamfertous  Contract.— The  fact  that  a  contract  is  champertous  may  be 
brought  to  the  attention  of  the  court  where  it  is  the  foundation  of  an  ac« 
tion,  or  a  defence,  between  the  parties  thereto. 

Bamjl — Haw  AvailabU  to  l%ird  JVnoii.— Whetie,  in  the  course  of  the  trial  of 
an  action  not  founded  on  a  champertous  contract,  it  incidentally  appears 
that  the  action  is  being  prosecuted  by  the  plaintifTs  attorney,  under  a 
champertous  contract,  the  court  may  at  once  dismiss  the  action. 

BlXEb — Supreme  Oomt — iVa«f£os. — To  present  to  the  Supreme  Court,  on  ftp* 
peal, «  ^neBtioB  as  to  the  action  of  the  eourt  below,  where  auoh  champer* 
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tou8  contract  incidentally  appears,  there  should  be  a  motion  to  dismiaa 
for  that  cause,  and  exception  taken  at  the  time  to  the  action  of  the  court 
thereon. 

Prom  the  Tippecanoe  Circuit  Court. 

J.  B.  Coffrothy  M.  Jones,  J.  L.  Miller ^  G.  0.  Behm,  J. 
Park  and  A.  0.  Behm,  for  appellant. 
W.  C.  Wilson  and  J.  H.  AdamSy  for  appellee. 

Perkins,  J. — This  cause  is  before  us  upon  a  second  sub- 
mission, a  rehearing  having  been  granted  after  the  opin- 
ion rendered  upon  the  first. 

In  deciding  the  cause  upon  the  present  submission,  we 
adopt  a  part  of  the  opinion  delivered  upon  the  former. 

**  Suit  brought  by  John  W.  Cohee,  against  the  appellant, 
for  an  assault  and  battery  and  false  imprisonment. 

"Answer :    1.     General  denial. 
'  "  2.     That  Cohee  is  a  minor  and  the  suit  was  brought 
without  a  next  friend. 

"After  answer  filed,  Samuel  B.  Cohee  appeared  as  next 
friend,  and  filed  the  proper  undertaking.  This  was  al- 
lowed by  the  court  over  the  objections  and  exceptions  of 
the  appellant. 

"Reply;  trial  by  jury ;  verdict  for  appellee. 

"  The  usual  motions,  rulings  and  exceptions  were  then 
had,  to  present  the  questions  of  law  and  fact  to  this  court. 
Appeal  and  assignment  of  errors. 

"  The  following  points  are  made  by  the  appellant : 

"  1.  That^  as  the  suit  was  commenced  by  a  minor  with- 
out a  guardian  or  next  friend,  it  was  error  to  allow  a 
next  friend  to  appear  for  him  afterward. 

"  The  statute  is  as  follows : 

" '  Sec.  11.  Before  any  process  shall  be  issued  in  the 
name  of  an  infant,  who  is  a  sole  plaintifi*,  a  competent  and 
responsible  person  shall  consent  in  writing  to  appear,  as 
the  next  friend  of  such  infant,  and  such  next  friend  shall 
be  responsible  for  the  costs  of  such  action,  and  thereupon 
process  shall  issue  as  in  other  cases ;  but  where  it  shall  ap- 
pear to  the  court  that  such  next  friend  is  incompetent,  or 
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irresponsible,  the  court  may  remove  him,  and  permit  some 
suitable  pereon  to  be  substituted,  without  prejudice  to  the 
progress  of  the  action/    2  R.  S.  1876,  p.  87. 

"  There  has  been  no  authoritative  construction  of  this  sec- 
tion, we  believe,  upon  the  question  presented  in  this  case ; 
but  there  have  been  cases  decided  under  our  statute  of 
amendments,  section  99  of  the  same  act,  2  R.  S.  1876,  p. 
82,  which,  we  think,  will  conduct  us  to  a  proper  decision 
in  the  present  case. 

*'  It  has  been  held,  that  a  writ  may  be  amended,  and  the 
return  upon  it ;  that  the  name  of  the  coroner  who  made 
the  service  may  be  substituted  for  that  of  the  sheriff;  that 
the  misnomer  of  a  party  may  be  corrected,  or  other  par- 
ties substituted ;  a  variance  between  the  process  and  com- 
plaint may  be  amended;  and  that  amendments  in  the 
process,  return,  complaint,  answer,  reply,  or  an  exhibit, 
may  be  made  at  any  time  within  the  discretion  of  ihe 
court,  where  such  an  amendment  will  not  substantially 
change  the  claims  or  defence.  Beck  v.  WiUiamSy  5  Blackf« 
874 ;  McKinney  v.  Harter,  7  Blackf.  885 ;  Simcoke  v.  Fred- 
erickyl  Ind.  54;  Nimmonv.Worthingtony  1  Ind.  876;  Usher 
V.  Cormoell,  8  Ind.  210;  The  State  v.  Bryant,  5  Ind.  192; 
The  New  Albany  and  Salem  R.  R.  Co.  v.  Laiman,  8  Ind. 
212 ;  Riley  v.  Murray ,  8  Ind.  354 ;  Hubler  v.  Pullen,  9  Ind. 
278 ;  Harvey  v.  Myer,  9  Ind.  891 ;  Jackson  v.  The  Ohio  and 
Mississippi  R.  R.  Co.,  15  Ind.  192 ;  Haines  v.  Boitorff,  17 
Ind.  848;  Woodward  v.  Fom5,  18  Ind.  296;  Ahshire  v. 
Mather,  27  Ind.  381 ;  The  Evansville  and  Cratofordsville  JR. 
R.  Co.  V.  Ijawrence,  29  Ind.  622 ;  Barnes  v.  Bell,  89  Ind. 
828 ;  Ferguson  v.  Ramsey,  41  Ind.  511 ;  Hedrick  v.  Hedricky 
55  Ind.  78. 

"  The  section  we  are  considering  is  directory ;  the  second 
clause  strengthens  us  in  this  view.  Between  substituting 
one  next  friend  for  another  after  the  suit  is  brought,  and 
admitting  a  next  friend  after  suit  is  brought,  when  there 
was  none  at  first,  there  is  no  substantial  difference ;  and, 
if  a  new  party  may  be  introduced  after  the  commence- 
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ment  of  the  suit,  we  do  not  see  why  a  new  next  friend 
may  not  be.  Admitting  a  next  friend  after  the  suit  is 
commenced  does  not  atfeot  either  the  claim  "t)r  defence. 

^'Although  amongst  the  eases  cited,  supra^  there  is  no 
one  directly  in  point,  yet  their  general  course  would  meet 
the  case  we  are  considering,  and  uphold  the  ruliug  of  the 
court  below." 

2.   That  the  court  gave  erroneous  instructions  to  the  jury. 

The  instructions  said  to  have  been  given  by  the  court, 
and  claimed  to  have  been  erroneous,  are  not  properly  in 
the  record. 

8.    That  the  verdict  was  uusustained  by  the  evidence* 

We  are  of  a  diftereut  opinion. 

4.    That  the  damages  were  excessive. 

We  can  not  so  decide.  A  young  man  was  arrested,  and 
thrown  into  prison,  upon  an  unverified  charge  of  having 
committed  a  felony,  without  a  warrant,  and  afterward 
released  by  order  of  the  person  who  caused  his  arrest,  no 
judicial  investigation  being  had. 

&•  In  this  court  the  objection  is  raised  for  the  first  time, 
BO  far  as  appears,  that  this  suit  for  damages  was  proae- 
outed  by  the  attorney  for  the  appellee  under  a  champer* 
tOus  contract. 

In  addition  to  the  fact  that  it  does  not  appear  by 
the  record  that  the  objection  was  made  in  the  court  be- 
low, we  may  state,  that  it  does  appear  that  the  contract 
under  which  said  attorney  prosecuted  the  suit  was  in 
writing;  that  the  parties  to  it  were  in  court;  yet  it  does 
not  appear  that  the  contract  was  given  in  evidence,  or  its 
production  ceiled  for,  that  it  might  be  so  given. 

It  is  said  by  counsel,  in  their  brief  for  the  appellee,  that 
the  contract  was  produced  and  submitted  to  the  court, 
who  decided  that  it  was  not  champertous,  and,  hence,  that 
no  further  notice  was  taken  of  it  in  the  progress  of  the 
cause. 

This  statement  may  be  true,  but  it  is  not  shown  to 
be  ao  by  the  record.    It  was  for  the  court  to  give  a  con* 
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Btruction  to  the  written  contract,  by  which  construction, 
when  given,  the  jury  would  have  been  bound.  Beatty  v. 
Gates,  4  Ind.  154,  and  cases  cited. 

Besides,  this  is  not  a  matter  of  which  a  third  party 
could  take  advantage.  The  question  could  only  arise  in 
a  suit  upon  the  agreement.  See  Scohey  v.  Boss,  13  Ind. 
117. 

We  discover  no  available  error  in  the  record. 

The  judgment  is  aflSrmed,  with  costs. 

On  petition  for  a  rehearing. 

Perkins,  J. — An  earnest  petition,  and  argument  in 
support  thereof,  have  been  filed  in  this  cause,  for  a  re- 
hearing, on  two  points  in  the  opinion  and  decision  ren- 
dered therein,  viz. : 

1.  That  which  holds  that  the  defect  in  commencing  a 
suit,  by  a  minor,  without  a  next  friend,  may  be  cured  by 
the  appearance,  and  filing,  by  permission  of  the  court,  of 
the  proper  undertaking,  by  a  next  friend,  while  the  suit 
IS  pending. 

On  full  consideration,  the  court  adheres  to  this  dedsioo, 
as  establishing  the  better  rule  of  practice,  and  as  a  deci- 
sion authorized  by  our  code  of  practice,  and  the  decisions 
already  made  under  it. 

2.  That  which  asserts  that  third  parties  could  not  take 
advantage  of  champerty  in  a  contract. 

This  proposition  contained  in  the  opinion  of  the  court 
is  erroneous,  but  the  error  is  harmless  in  this  case.  It 
does  not  approve  of  any  error  committed  by  the  court 
below. 

Champertous  contracts  may  be  brought  before  the  court 
in  two  or  more  ways,  viz. :  by  being  the  foundation  of  a 
suit,  perhaps  of  a  defence.  In  such  cases  the  question 
upon  them  arises  between  the  parties  to  them,  and  they 
Are  held  void.  Scobey  v.  Ross,  13  Ind.  117 ;  West  v.  Ray- 
tnondf  21  lud.  305;    CoquUlanTs  AdmW  v.  Btarss,  21 
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Ind.  479 ;  Lafferty  v.  Jelley^  27  Ind.  471 ;  Rome  v,  Becketty 
80  Ind.  154.     See  Vumont  v.  Dufore,  27  Ind.  263. 

Another  mode  in  which  these  contracts  may  be  brought 
before  the  court  is,  where  they  are  not  the  foundation  of 
a  pleading,  and  questions  upon  them  do  not  arise  between 
the  parties  to  them,  but,  as  is  claimed  in  this  case,  where 
the  suit  between  the  parties  is  prosecuted  by  the  plaintiff 
against  the  defendant,  by  the  attorney  of  the  plaintiff, 
under  a  champertous  contract  with  him. 

The  fact  came  out  in  this  case  incidentally  upon  the 
trial.  When  such  fact  did  appear,  if  it  did  clearly  appear 
to  the  court,  the  court,  perhaps  of  its  own  motion,  might 
have  dismissed  the  action  on  the  ground  of  public  policy. 
Barker  v.  Barker^  14  Wis.  131;  Webb  v.  Armstrong j  5 
Humph.  379 ;  Hunt  v.  Lyle,  8  Yerg.  142. 

Sutthe  failure  to  do  so  was  not  an  error  of  which  the 
defendant  (appellant)  can  complain.  Had  the  appellant 
moved  for  such  dismissal,  and  had  the  court  below  denied 
the  motion,  the  appellant  properly  reserving  an  exception 
to  the  denial,  the  question  of  error  in  the  action  of  the 
court  would  be  before  us.  But  no  such  motion  was  made 
by  the  appellant,  and  no  error  of  the  court  below,  upon 
this  point,  is  shown.  The  non-action  of  the  court  was  not 
excepted  to  at  the  time. 

The  petition  for  a  rehearing  is  overruled. 


Polk  v.  Frash  et  al. 

Tendkr. — Bromi89ory  KoU  Payable  in  **Oood  Endoned  Nofes," — Asnffnment-^ 
Note  JPayahle  in  Bank. — In  an  action  on  a  promiasorj  note  executed  by  A.  to 
R,  payable  at  maturity  "  in  good  notes  then  due/'  *  '*  to  be  endorsed  by  " 
A.,  the  latter  pleaded  a  tender,  at  maturity  of  nuch  note,  of  a  matured 
promisaory  note  of  a  sufficient  amount,  which  was  fully  secured  by  a 
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mortgage  on  real  estate,  and  was  executed  by  an  iuBolvent  maker,  payable  in 
bank  to  and  endorsed  in  blank  by  C,  with  the  endorsement  thereon  by 
A.  to  B.,  that  it  was  "  with  the  understanding  that  all  the  parties  liable  on 
this  note  must  be  exhausted  before  recourse  "  could  be  had  against  A. 
Seldf  that  such  tender  was  good. 

Prom  the  Blackford  Circuit  Court. 

W.  H.  Carroll,  for  appellant. 

W.  A.  Bonham  and  J.  Cantwell,  for  appellees. 

HowK,  J. — In  this  action,  the  appellant,  as  plaintiff, 
sued  the  appellees,  as  defendants,  upon  a, promissory  note, 
of  which  the  following  is  a  copy : 

"  $1,505.13.      Hartford  City,  Ind.,  March  18th,  1874. 

"On  the  Ist  day  of  January,  1876,  we  promise  to  pay 
to  the  order  of  Robert  Polk  one  thousand  five  hundred 
and  five  dollars  and  thirteen  cents,  payable  in  good  notes 
then  due,  drawing  ten  per  cent,  interest;  said  notes  shall 
provide  for  attorney's  fees  for  collecting  the  same,  and  to 
be  endorsed  by  us ;  should  we  fail  to  furnish  notes  that 
provide  for  attorney's  fees  for  the  collection  of  the  same, 
then  we  agree  to  place  such  notes  as  do  not  provide  for 
attorney's  fees  in  judgment,  without  any  expense  to  said 
Robert  Polk,  without  relief  from  valuation  or  appraise- 
ment laws."  (Signed,)  Geo.  Frash, 

"  John  Frash." 

In  his  complaint,  the  appellant  alleged,  in  substance, 
that  the  appellees  refused  to  comply  with  the  provisions 
of  said  note  or  contract  upon  their  part,  although  they 
had  been  frequently  requested  so  to  do ;  that  a  reasonable 
fee  for  appellant's  attorneys  was  seventy -five  dollars; 
and  that  the  principal  and  interest  of  said  note,  and  said 
attorney's  fee,  were  then  due  and  unpaid,  except  a  credit 
endorsed  on  said  note.  The  appellant  demanded  judg- 
ment for  eighteen  hundred  dollars,  and  for  other  proper 
relief. 

To  this  complaint,  the  appellees  answered  in  three 
paragraphs,  in  substance,  as  follows : 

1.    A  general  denial ; 
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2.  Payment  in  full  before  the  commeucement  of  this 
action;  and, 

3.  That  the  note  sued  on  was  executed  by  the  appel- 
lees, payable  tq  the  appellant  in  good  notes,  to  be  deliv- 
ered to  appellant  at  the  maturity  of  the  note  in  suit  and 
to  be  then  due,  which  notes  were  to  provide  for  attor- 
ney's fees,  and  were  to  be  taken  in  full  satisfaction  and 
payment  of  the  note  sued  on;  that,  at  the  time  the  said 
note  became  due,  the  appellees  tendered  to  the  appel- 
lant's agent  and  attorney  good  notes  then  due,  providing 
for  attorney's  fees,  in  amounts  sufficient  to  satisfy  the  full 
amount  of  the  principal  and  interest  of  the  note  in  suit; 
that  the  appellant's  agent  and  attorney  accepted  the  said 
notes  as  payment  thereon,  and  receipted  the  appellees  in 
full,  except  the  sum  of  $206.89,  which  the  appellant, 
through  his  agent,  refused  to  accept,  which  notes  were 
brought  into  court,  with  said  paragraph  of  answer,  and 
made  a  tender  for  said  amount ;  and  the  appellees  averred, 
that  the  note  in  suit  had  been  fully  paid  and  satisfied* 

The  appellant  replied  by  a  general  denial  to  the  secon<l 
and  third  paragraphs  of  the  appellees'  answer. 

The  issues  joined  were  tried  by  the  conrt,and  a  finding 
made  in  favor  of  the  appellees;  and  the  appellant's  mo- 
tion for  a  new  trial  having  been  overruled,  and  his  ex- 
ception saved  to  such  ruling,  judgment  was  rendered  on 
the  finding. 

In  this  court,  the  only  error  assigned  by  the  appellant 
is  the  decision  of  the  court  below  in  overruling  his  mo- 
tion for  a  new  trial.  The  causes  for  such  new  trial,  as- 
signed in  said  motion,  were,  that  the  finding  of  the  court 
was  not  sustained  by  sufficient  evidence,  and  that  it  wa^ 
contrary  to  law. 

Two  questions  are  presented  by  appellant's  counsel,  in 
his  argument  of  this  cause,  for  our  consideration,  both 
of  which  questions  relate  to  the  sufficiency  of  the  tender 
made  by  the  appellees  to  the  appellant,  as  shown  by  the 
evidence.    It  appears,  that  it  was  fidmitted  by  the  appel- 
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lant,  on  the  trial  of  this  cause,  "  that  the  notes  tendered 
would,  and  did,  amount  to  the  note  in  suit;"  but  it  was 
insisted,  "  that  the  notes  tendered  were  not  of  the  charac- 
ter described  in  the  agreement."  The  appellant  refused 
to  receive  three  of  the  notes  tendered  by  the  appellees ; 
but,  in  this  court,  the  appellant's  counsel  objects  to  the 
"  character"  of  only  one  of  those  three  notes.  The  note 
thus  objected  to  was  the  joint  and  several  note  of  Mrs. 
Elizabeth  Lewis  and  George  W.  Lewis,  as  makers,  for 
one  hundred  and  fifty-nine  dollars,  dated  December  9th, 
1873,  and  payable  two  years  after  date  to  the  order  of 
James  F.  Maddox,  at  the  Hartford  City  Bank,  Hartford 
City,  Indiana,  with  interest  at  the  rate  of  ten  per  cent, 
per  annum,  and  attorney's  fees  if  it  was  not  paid  at  ma- 
turity, without  relief,  etc.;  and  the  drawers  and  endor- 
sers of  the  note  severally  waived  presentment  for  pay- 
ment, protest  and  notice  of  non-payment  thereof,  and  re- 
leased all  errors  that  might  accrue  in  the  rendition  of 
judgment  thereon,  and  all  right  to  sue  out  any  writ  of 
error.  This  note  was  endorsed  in  blank  by  Maddox,  the 
payee  thereof,  and  by  the  appellees  to  the  appellant,  by  a 
special  endorsement,  as  follows : 

"  We  assign  the  within  note  to  Robt.  Polk,  with  the 
understanding  that  all  parties  liable  on  this  note  must  be 
exhausted  before  recourse  can  be  had  on  us." 

(Signed,)  "  Geo.  Frash  &  Bro. 

"  Jan.  Ist,  1876." 

The  two  questions  presented  and  discussed  by  the  ap- 
pellant's counsel  in  this  court  may  be  thus  stated : 

1.  Under  the  evidence  on  the  trial  of  this  cause,  was 
the  Lewis  note  above  described  a  "  good  note,"  within 
the  meaning  of  that  expression,  as  the  same  is  used  in 
the  note  now  in  suit? 

2.  Was  the  endorsement  of  the  Lewis  note  by  the  ap- 
pellees to  the  appellant,  such  an  endorsement  thereof  as 
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the  appellant  was  entitled  to  under  the  terms  of  the  note 
sued  on  ? 

We  will  consider  and  decide  these  two  questions  in 
their  enumerated  order. 

1.  The  note  in  suit,  as  we  have  seen,  was  "  payable  in 
good  notes,  then  due."  The  terms  of  the  Lewis  note,  if 
it  was  a  "good  note,"  were  otherwise  such  as  were 
agreed  upon  in  the  note  sued  on.  The  only  evidence,  on 
the  trial,  as  to  the  character  of  the  Lewis  note,  was  the 
testimony  of  John  Frash,  one  of  the  appellees.  He  tes- 
tified as  follows : 

"  The  notes  were  good  when  we  tendered  them,  and 
are  good  now.  The  makers  of  the  note  for  jfl59 " 
(the  Lewis  note)  "are  insolvent,  and  were  when  ten- 
'  dered,  but  it  is  secured  by  mortgage  on  real  estate  and 
endorsed  by  James  F.  Maddox,  and  the  payment  thereof 
is  assured." 

It  is  earnestly  insisted  by  appellant's  counsel,  that  the 
Lewis  note  was  not  a  "  good  note,"  under  the  evidence, 
because  it  appeared  therefrom  that  the  makers  of  said 
note  were  insolvent.  Li  our  opinion,  however,  this  posi- 
tion is  not  well  taken.  It  is  very  clear,  we  think,  from 
the  terms  of  the  note  in  suit,  that  it  was  not  expected  nor 
intended  that  this  note  was  to  or  should  be  paid  in  "  gilt- 
edged  "  mercantile  paper,  which  would  be  promptly  met 
and  paid  at  maturity.  Such  notes  are  not  allowed  to 
become  and  remain  due,  without  payment.  But  it  is  ev- 
ident from  the  stipulations  of  the  note  sued  on,  as  to 
attorney's  fees,  that  the  "  good  notes,"  in  which  payment 
was  to  be  made,  might  have  to  be,  as  the  parties  expected 
and  believed,  collected  by  process  of  law. 

It  seems  to  us,  therefore,  that  a  note  that  "  is  secured 
by  mortgage  on  real  estate  and  endorsed  by  James  F. 
Maddox,  and  the  payment  thereof  is  assured,"  even 
though  the  makers  of  such  note  were  and  are  insolvent, 
must  be  regarded  as  a  "  good  note,"  within  the  meaning 
of  that  expression  as  used  in  the  note  in  suit. 
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2.  It  was  stipulated  in  the  note  sued  on,  that  the 
■*'  good  notes  "  in  which  payment  was  to  he  made,  were 
**  to  he  endorsed  by  us,"  the  appellees.  The  Lewis  note, 
.as  we  have  seen,  was  endorsed  by  the  appellees  to  the  ap- 
pellant ;  but  in  the  endorsement  it  was  stated,  that  it  was 
made  "with  the  understanding  that  all  parties  liable 
on  this  note  must  be  exhausted  before  recourse  can  be 

i 

had  on  us,"  the  appellees.  It  is  claimed  by  the  appellant, 
that,  by  and  under  the  terms  of  the  note  in  suit,  the  Lewis 
tiote  should  have  been  endorsed  to  him  by  the  appellees, 
without  any  restriction  or  limitation  on  their  liability,  as 
«uch  endorsers. 

It  is  very  clear,  we  think,  that  it  was  not  contem- 
plated by  any  of  the  parties  to  the  note  in  suit,  that 
"it  was  to  be  paid  in  "  good  notes  "  payable  to  order  or 
•bearer,  in  a  bank  in  this  State,  and  negotiable  as  inland 
1[)ills  of  exchange.  The  "good  notes,"  to  be  endorsed 
\>y  the  appellees  in  payment  of  the  note  sued  on,  were 
to  be  notes  negotiable  under  the  statutes  of  this  State. 
The  liability  of  the  endorser  of  such  notes,  under  the 
rstatute,  is  restricted  and  limited  by  law  to  a  liability  very 
similar  to  that  which  was  assumed  by  the  appellees  in 
their  special  indorsement  of  the  Lewis  note.  This  latter 
-note,  as  we  have  seen,  was  payable  to  the  order  of  Mad- 
•dox,  in  a  bank  in  this  State,  and  was  therefore  nego- 
tiable as  an  inland  bill  of  exchange.  1  R.  S.  1876,  p. 
636,  sec.  6. 

It  seems  to  us,  therefore,  that  the  appellant  can  not 
justify  his  refusal  to  accept  the  tender  of  the  Lewis 
note,  in  part  payment  of  the  note  in  suit,  by  or  on  ac- 
■count  of  the  endorsement  thereof,  or  of  the  restriction 
or  limitation  on  the  liability  of  the  appellees,  as  such  en- 
•dorsers,  stated  in  said  endorsement. 

In  conclusion,  we  hold,  that  the  appellant's  motion  for 
:SL  new  trial  was  correctly  overruled. 

The  judgment  iis  affirmed,  at  the  appellant's  costs. 
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Inglis  et  AL.  V.  The  State,  ex  rbl.  Hughes,  Trustee  of 
i38_^  Van  Buren  Township,  Madison  County 

Township,  Ciyil  and  School. — TrtuUe. — Bond.—k  townnhip  embraoeff 
two  distinct  corporations,  tu  wit,  the  civil  township  and  the  school  town- 
ship, existing  within  the  same  territory  and  having  the  same  trustee,  who 
is  bound  hj  a  single  official  bond. 

Same. — Action  on  Bond, — Relator. — Joint  Recovery  for  Different  Funds,— -Breaefu. 
— Judicial  Notice, — Demurrer. —  Uncertainty. — Bill  of  I^ticulart. — In  an  ac- 
tion on  the  relation  of  one  described  as  "  the  trustee  of  "  a  certain  town- 
ship, on  the  official  bond  of  his  predecessor,  the  complaint  alleged,  that 
Buch  predecessor  had  defaulted,  at  the  expiration  of  his  term,  in  paying; 
over  to  the  relator  moneys  in  his  hands  belonging  to  the  township,  road,, 
school  and  school-house  funds,  amounting  to  a  certain  sum,  bat  failed 
to  specify  the  amount  due  to  each  fund  separately. 

Heldf  on  demurrer,  that  the  breach  alleged  is  sufficient,  that  the  courts  of 
this  State  take  judicial  notice  that  the  trustee  of  the  civil  is  also  trustee  of 
the  school  township.and  that  the  designation  of  the  relator's  official  charac- 
ter is  sufficient  to  enable  a  recovery  to  be  had  on  account  of  all  of  such  funds^ 

Held,  also,  that  uncertainty  in  failing  to  designate  separately  the  amount 
due  to  each  fund  can  not  be  reached  by  demurrer,  but  only  by  a  motion^ 
to  make  certain  or  for  a  bill  of  particulars. 

Same. — Bailee. — Liability  for  Loss  of  Funds. — School  Superintendent. — Chuniy 
Commiwium/er^. — A  township  trustee  is  not  a  mere  bailee  of  the  funds  of 
his  township,  but  is  absolutely  liable  for  a  loss  thereof,  under  any  circum- 
stances ;  and,  in  an  action  on  his  bond  for  such  funds,  it  is  no  defence  that 
he  had  deposited  the  same  in  a  solvent  bank  of  deposit  which  had  afterward,, 
during  such  deposit,  become  insolvent,  though  such  deposit  was  madepur- 
Buant  to  the  advice  of  the  State  and  Ck>unty  Superintendent  of  common* 
schools,  or  of  the  .board  of  county  commissioners. 

Same. — Ad,ion  Instituted  Without  Request  of  County  Oommxmoneri. — An  action,, 
on  the  relation  of  a  township  trustee,  on  the  bond  of  a  defaulting  prede- 
cessor, may  be  instituted  without  the  requept  or  direction  of  the  board  of 
county  commissioners. 

Pbactice.— 2\ia/  Without  Issue.— Waiver. --Vf  here  a  party  alleging  affirma- 
tive matter  goes  into  trial  without  requiring  an  issue  to  be  formed  thereon^ 
he  thereby  waives  the  want  of  an  issue. 

From  the  Madison  Circuit  Court. 

H.  D,  Thompson^  for  appellants. 

M.  S.  Robinson  and  J.  W.  Lovett^  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  State  of  Indi- 
ana, upon  the  relation  of  William  F.  Hughes,  trustee  of 
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Van  Bureri  township,  county  of  Madison,  and  State  of 
Indiana,  against  the  appellants,  upon  the  official  bond  of 
Inglis,  as  trustee  of  said  township. 

It  appears  by  the  complaint,  that  Inglis  was  elected  to 
the  office  of  trustee  of  the  township  on  October  8th,  1872, 
and  executed  the  bond  sued  on,  which  is  in  the  ordinary 
form  of  such  official  bonds,  and  its  contents  need  not  be 
further  noticed.  It  also  appears,  that  the  relator,  on  the 
13th  of  October,  1874,  was  elected  to  said  office  as  the 
successor  of  said  Inglis.  The  following  allegations  are 
contained  in  the  complaint : 

**  And  the  relator  says,  that  said  Alexander  Inglis  did 
not  faithfully  discharge  the  duties  of  said  office,  and  did 
not  faithfully  collect  and  receive  all  moneys  belonging  to 
said  township  and  expend  the  same,  as  required  by  law, 
for  township,  road,  school  and  school-house  purposes,  and 
correctly  account  to  the  board  of  commissioners  of  said 
county,  at  its  March  terms,  for  all  receipts  and  expendi- 
tures of  township  money,  and  did  not  deliver  up  to  said 
plaintiff,  on  the  relation  aforesaid,  as  his  successor,  all 
books,  papers  and  vouchers  belonging  to  said  office,  and 
pay  over  to  his  said  successor  all  moneys  on  hand  belong- 
ing to  said  township,  although  demanded  so  to  do  before 
the  commencement  of  this  suit.  And  this  plaintiff,  on 
the  relation  aforesaid,  says,  that,  during  the  term  of  office 
of  said  Inglis  as  such  trustee  in  and  for  said  township, 
and  after  the  execution  of  said  bond,  and  up'to  the  time 
of  the  expiration  of  the  term  of  office  of  said  Inglis,  and 
before  the  commencement  of  this  suit,  there  went  into 
his  hands,  as  such  trustee,  on  account  of  moneys  belong- 
ing  to  said  township,  for  township,  road,  school  and 
school-house  purposes,  collected  and  received  by  the  said 
Inglis,  as  such  trustee,  the  sum  of  twelve  hundred  dol- 
lars, which  said  sum  he  failed,  neglected  and  refused  to 
deliver  up  to  said  plaintiff,  on  the  relation  aforesaid,  as  his 
successor  in  office.  And  the  said  plaintiff',  on  the  rela- 
tion aforesaid,  avers,  alleges  and  charges  the  said  Alex- 
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ander  Inglis  with  having  broken  the  conditions  of  hi» 
bond  as  aforesaid,  and  with  the  breaches  following,  to 
wit :  That  the  said  Inglis  did  not  expend,  as  required 
by  law,  for  township,  road,  school  and  school- house  pur- 
poses, and  correctly  account  to  the  board  of  county  com- 
missioners of  Madison  county,  at  its  March  terms,  for  the 
sum  of  twelve  hundred  dollars,  money  received  and  col- 
lected for  the  purposes  aforesaid,  and  that  went  into  hid 
hands  as  such  trustee,  but,  on  the  contrary,  squandered^ 
invested  and  converted  to  his  own  use  said  sum  of  twelve 
hundred  dollars. 

"  And,  for  a  second  and  further  breach  of  the  said 
bond,  said  plaintiff,  on  the  relation  aforesaid,  charges  and 
alleges,  that  said  defendant  Inglis,  as  such  trustee,  failed^ 
neglected  and  refused  to  pay  over  and  deliver  up  to  said 
plaintiff,  on  the  relation  aforesaid,  the  sum  of  twelve  hun- 
dred dollars,  money  in  the  hands  of  said  Inglis  belonging 
to  said  township,  on  the  account  of  township,  road^ 
school  and  school-house  purposes,  collected  and  received 
by  him  as  such  trustee  during  his  said  term  of  office; 
and  still  doth  neglect,  fail  and  refuse  to  pay  said  sum  of 
money  over  to  the  plaintiff,  on  the  relation  aforesaid,. as 
his  successor  in  office,  although  demanded  and  requested 
to  do  so  before  the  commencement  of  this  suit,"  etc. 

A  demurrer  to  the  complaint,  for  want  of  sufficient 
facts,  was  overruled,  and  exception  taken. 

The  defendants  answered  in  seven  paragraphs ;  and  de- 
murrers for  want  of  facts  were  sustained  to  the  second^ 
fifth,  sixth  and  seventh,  and  exceptions  taken. 

The  cause  was  tried  by  the  court,  resulting  in  a  finding 
and  judgment  for  the  plaintiff,  over  a  motion  by  the  de- 
fendants for  a  new  trial. 

Errors  are  assigned,  calling  in  question  the  rulings  of 
the  court  on  the  several  demurrers,  and  in  overruling  the 
motion  for  a  new  trial. 

The  action  was  evidently  brought  to  recover  money 
due  to  the  civil  township,  and  also  for  money  due  to  the 
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school  township ;  and  it  is  objected  to  the  complaint  that 
it  does  not  specify  how  much  is  due  to  each  of  those  cor- 
porations ;  and  we  understand  the  point  to  be  made,  that^ 
under  the  complaint,  the  plaintiff  could  not  recover  any 
thing  due  to  the  school  township.  The  civil  township 
and  the  school  township  are  two  different  corporations 
existing  in  the  same  territory ;  but  the  trustee  is  the  trus- 
tee of  both  corporations.  He  gives  but  one  bond,  which 
is  intended  to  secure  the  faithful  performance  of  his  duty 
in  respect  to  both  of  the  corporations. 

In  Steinmetz  v.  7%c  Statey  ex  rel.^  etc.,  47  Ind.  465,  it  was 
held,  that  a  recovery  could  be  had  in  one  suit,  on  a  complaint 
properly  framed,  on  the  bond  of  the  trustee,  of  funds  of 
either  or  both  corporations.  In  that  case,  the  suit  was 
brought  upon  the  relation  of  the  trustee  of  the  civil  town- 
ship. Such  is  also  the  case  in  this  action.  In  that  case,  the 
complaint,  as  the  court  construed  it,  only  sought  to  re- 
cover money  due  to  the  civil  township.  ITot  so,  however,, 
in  this  action.  Here  the  complaint  seeks  to  recover  money 
due  to  each  of  the  corporations.  In  that  case,  it  was  held 
that  the  plaintiff  could  only  recover  money  due  to  the 
civil  township.  The  ruling  necessarily  followed  the  prop- 
osition, that  the  complaint  only  sought  to  recover  money 
due  to  the  civil  township.  Here,  as  we  have  seen,  the 
complaint,  in  the  body  thereof,  seeks  to  recover  mon- 
eys due  to  each  of  the  corporations;  and,  if  this  can 
not  be  done,  it  must  be  solely  because  the  relator  describes 
himself  simply  as  trustee  of  the  township,  which  implies 
the  civil  and  not  the  school  township.  McLaughlin  v. 
Shelby  Township,  52  Ind.  114.  But  we  take  notice,  as 
matter  of  law,  that  the  relator  was  trustee  of  the  school 
township  if  he  was  trustee  of  the  civil  township,  and  are 
of  opinion,  that  the  designation  of  his  official  character 
was  sufficient  to  enable  him  to  recover,  as  relator,  the 
moneys  due  to  each  of  the  corporations. 

With  regard  to  the  uncertainty  in  the  complaint  as 
to  the  amount  due  to  each  of  the  corporations,  we  may 
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remark,  that  such  defect  is  not  reached  by  a  demur- 
rer. The  uncertainty  could  have  been  obviated  by  a 
motion  to  require  the  plaintiff  to  make  the  complaint 
more  specific  and  certain  in  this  respect,  or,  perhaps,  by 
a  motioti  for  a  bill  of  particulars. 

It  is  objected  that  neither  of  the  breaches  of  the  bond 
is  well  assigned,  and  therefore  that  the  demurrer  to  the  com- 
plaint should  have  been  sustained. 

Without  considering  the  first  breach,  we  are  of  opinion 
that  the  second  was  sufficient. 

We  are  of  opinion,  that,  by  a  fair  construction  of  the  plead- 
ing, taking  it  all  together,  the  allegation,  that  Inglis  failed 
to  pay  over  to  the  relator  "the  sum  of  twelve  hundred 
dollars,  money  in  the  hands  of  said  Inglis  belonging  to  said 
township,  on  account  of  township,  road,  school  and  school- 
house  purposes,  collected  and  received  by  him  as  such 
trustee  during  his  said  term  of  office,"  means,  that  the 
money  mentioned  as  being  in  the  hands  of  Inglis  was  in 
his  hands  at  the  expiration  of  his  term  of  office,  and 
when  the  relator  became  his  successor.  It  was  his  duty 
to  pay  the  money  thus  in  his  hands  over  to  his  successor. 
1  R.  8.  1876,  p.  902,  sec.  12. 

He  could  not  then  legally  appropriate  the  money,  other- 
wise than  by  paying  it  over  to  his  successor.  If  he  had 
paid  out  the  money  according  to  law,  during  his  term  of 
office,  he  could  not  have  had  it  in  his  hands  at  the  end  of 
his  term.  The  allegation,  therefore,  that  he  had  the 
money  in  his  hands  at  the  expiration  of  his  term,  rendered 
unnecessary  any  allegation  that  during  his  term  he  had 
not  paid  it  out  according  to  law.  See  Morback  v.  The 
State,  ex  reL,  etc.,  34  Ind.  308. 

The  demurrer  to  the  complaint  was  correctly  over- 
ruled. 

The  second  and  fifth  paragraphs  of  the  answer  were 
much  alike.  They  need  not  be  noticed  separately,  nor  is 
it  necessary  to  state  any  thing  more  than  their  substance. 
They  alleged,  in  substance,  that  the  township  had   no 
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convenient  or  safe  place  for  the  custody  or  keeping  of 
the  money  belonging  thereto ;  that  Inglis,  by  the  advice 
of  the  superintendent  of  public  instruction  of  the  State, 
the  school  examiner  and  the  board  of  commissioners  of 
the  county,  deposited  the  money  in  question  in  the  First 
National  Bank  of  Madison,  Indiana;  that  the  deposit 
was  made  in  good  faith,  and  that  the  bank  was  then  in  a 
solvent  condition,  and  was  regarded  by  prudent  business 
men  as  a  safe  place  of  deposit;  that  the  money,  except  a 
small  dividend  which  has  been  paid  to  the  relator,  has 
been  lost  by  the  insolvency  of  the  bank. 

The  demurrers  were  correctly  sustained  to  these  para- 
^aphs  of  answer. 

The  trustee  was  liable  for  the  money  to  the  township, 
although  he  may  have  made  the  deposit  in  good  faith, 
acting  with  ordinary  prudence,  and  although  he  may 
have  lost  the  money  by  the  insolvency  of  the  bank,  with- 
out any  negligence  or  want  of  care  on  his  part.  He  was 
not  a  mere  bailee  of  the  money ;  but  he  became  bound 
by  his  bond,  to  the  township  for  it,  whatever  casualty 
might  have  happened  to  him,  whereby  he  lost  it.  This 
proposition  is  abundantly  settled  by  the  following  cases 
in  this  court :  Halbert  v.  The  State,  ex  rel.j  etc.,  22  Ind.  125  ; 
Morbeck  v.  The  State,  ex  reL,  etc.,  28  Ind.  86 ;  Rock  v. 
Stim/er,  36  Ind.  346. 

It  maybe  observed,  that  neither  the  advice  nor  direction 
of  either  the  superintendent  of  public  instruction,  the 
school  examiner,  or  the  board  of  commissioners  of  the 
county,  as  to  the  deposit  of  the  money,  could  discharge 
Inglis  from  his  liability  to  the  township  for  it.  The 
trustee  had  the  custody  and  control  of  the  money,  and  it 
was  for  him,  and  him  alone,  to  determine  where  and  in 
what  manner  it  should  be  kept.  Halbert  v.  The  State, 
supra. 

The  sixth  and  seventh  paragraphs  of  the  answer  need 
not  be  set  out.    They  simply  raise  the  question,  whether 
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the  relator  had  a  right  to  institute  the  action  to  recover 
the  funds  due  to  the  civil  or  school  township,  without  any 
direction  or  request  by  the  board  of  commissioners  of  the 
county  to  do  so.  No  statute  has  been  cited  requiring 
such  direction  or  request  before  the  bringing  of  such  ac- 
tion, and  we  are  aware  of  none.  We  think  the  action 
w^as  well  brought  to  recover  both  classes  of  funds, 
without  any  direction  or  request  on  the  part  of  the 
board  of  commissioners.  If  such  direction  or  request 
were  necessary,  a  township  might  be  deprived  of  its  funds, 
for  the  want  of  a  direction  or  request  on  the  part  of  the 
board  of  commissioners  to  sue  for  them. 

The  demurrers  were  correctly  sustained  to  these  para- 
graphs of  answer. 

We  come  to  the  motion  for  a  new  trial.  The  first  three 
causes  for  a  new  trial  relate  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  finding.  We  think,  upon  an  exami- 
nation of  the  evidence,  that  it  was  sufficient. 

The  fourth  and  remaining  cause  is  as  follows : 

"  4th.  The  court  erred  in  finding  against  the  defend- 
ants as  to  the  school  funds,  shown  by  the  evidence  given 
in  said  cause  to  have  been  received  by  said  trustee,  and 
which  remained  in  his  hands  at  the  expiration  of  hia 
term  of  office,  and  which  were  not  paid  over  to  his  suc- 
cessor, the  relator,  nor  accounted  for  by  him," 

What  we  have  already  said  in  considering  the  com- 
plaint, as  to  the  right  of  the  plaintift'  in  this  action  to  re- 
cover funds  due  to  the  school  as  well  as  the  civil  corpo- 
ration, disposes  of  this  point. 

The  cause  was  tried  without  any  reply  to  some  of  the 
affirmative  paragraphs  of  the  answer.  But,  by  going 
into  the  trial  of  the  cause  without  any  reply,  the  defend- 
ants waived  such  reply,  and  it  will  be  deemed,  that,  upon 
the  trial,  the  matters  pleaded  were  controverted,  as  if  a 
reply  in  denial  had  been  filed. 

This  has  been  very  often  decided  by  this  court,  but  it 
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will  be  sufficient  to  refer  to  one  case.     Waugh  v  Waughy, 
47  Ind.  580. 

There  is  no  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 


Caldbr  v.  Shbppard  et  al. 

LiquoB  Law. — Act  of  1876. — Immorality  or  IJvfiinesi  (^  AjppliGcani  for  lAoffM^—^ 
The  fact  that  an  applicant  for  a  license,  under  the  act  of  March  ITth, 
1875, 1  R.  S.  1876,  p.  869,  regulating  the  sale  of  intoxicating  liquors,  oc> 
casionally  indulges  in  a  drink  of  intoxicating  liquor,  does  not,  per  se,  con- 
stitute that  immorality  or  unfitness  which,  hy  such  statute,  precludes  him 
from  receiving  a  license. 

Same. — Iiitoxicalion, — Evidence  of  intoxication  of  the  applicant  in  the  re- 
mote past  ia  not  of  itself  sufficient  to  establish  an  allegation,  that  he  i» 
"  in  the  habit  of  becoming  intoxicated. 

Prom  the  Morgan  Circuit  Court. 

J.  M.  Colemariy  J.  H.  Jordan  and  J.  V.  Mitchell^  for 
appellant. 

(t.  a.  Adams  and  F.  P.  A.  PhelpSj  for  appellees. 

Perkins,  J. — Application  for  a  license  to  retail  spirituous 
liquors. 

Remonstrance  filed.  License  refused  by  the  county 
commissioners.  Appeal  to  the  circuit  court.  Trial  by  jury* 
Verdict  against  the  applicant,  and  judgment,  over  a 
motion  for  a  new  trial,  on  the  verdict. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
for  error. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was^ 
that  the  verdict  was  not  supported  by  evidence. 

The  principal  issues  in  the  cause  were  raised  by  the  re- 
monstrance. That  paper,  after  stating  that  the  applicant 
had  given  public  notice  of  his  intention  to  apply,  at  the- 
then  session  of  the  board  of  county  commissioners,  for  a 
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license  to  retail  on  certain  described  premises,  states,  that 
the  remonstrants  solemnly  protest,  "  becaase  said  John 
D.  Calder  is  not  a  fit  person  to  be  entrusted  with  the 
«ale  of  intoxicating  liquor,  for  the  reason  that  he  is  in 
the  habit  of  becoming  intoxicated,  and  is  a  person  of 
immoral  character,  and  keeps  a  disorderly  house,  and  has 
disregarded  the  provisions  of  the  former  law;  and  be- 
<jaase  he  is  not  making  this  application  for  his  own  inter- 
est and  benefit,  but  for  the  interest  and  benefit  and  upon 
behalf  of  one  Alexander  Lockhart,  all  of  which  these 
remonstrants  are  ready  to  prove  at  such  time  as  your 
honorable  board  may  appoint  to  hear  the  testimony  in 
that  behalf." 

The  following  witnesses  testified  touching  the  charac- 
ter, habits  and  fitness  to  retail,  of  Calder,  viz. :  James 
Downey,  Henry  Guetig,  Stephen  Mattler,  George  W. 
Warner,  marshal  of  the  town  of  Martinsville,  Thomas 
II.  Dixon,  sherift'of  Morgan  county,  William  Kingsberry, 
Henry  Kenner,  Patrick  Kane,  William  Hynds,  Perry  F. 
Douglas,  trustee  of  Martinsville  township,  Elliott  F. 
Branch  and  Willis  Record,  clerk  of  Morgan  county. 

The  foregoing  witnesses  all  gave  the  applicant  a  good 
character  for  sobriety,  becoming  deportment  and  busi- 
ness habits,  and  proved  the  bona  fide  character  of  his  ap- 
plication for  license. 

On  the  part  of  the  remonstrants,  the  following  wit- 
nesses were  examined.     We  give  their  testimony  in  full: 

Squire  Hiram  Worman  testified:  "I  live  one  mile 
from  Mahalasville ;  have  known  Mr.  Calder  five  or  six 
years ;  saw  him  intoxicated  at  my  house,  a  year  or  so  ago ; 
he  had  a  lawsuit  there;  was  his  own  attorney;  I  thought 
he  was  intoxicated  ;  did  not  see  him  drink;  he  weren't  as 
he  always  was ;  have  seen  him  frequently ;  he  is  not  in 
the  habit  of  becoming  intoxicated;  the  time  I  speak  of 
was  about  one  year  and  a  half  ago." 

Whit.  Vansickle  testified :  "  I  live  at  Mahalasville ;  I 
flaw  Calder  once,  four  years  ago,  when  I  thought  he  was 
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under  the  influence  of  liquor;  his  bnsiuess  house  wa& 
close  to  my  house;  he  had  cider  there;  there  were  two^ 
saloons  in  town  then ;  I  heard  some  disturbance — no,, 
there  never  was  any  disturbance  in  his  house." 

Peter  Miller  testified :  "  I  never  saw  John  Calder  intox- 
icated ;  I  never  said  at  Record's  livery  stable  in  Martins- 
ville, when  Calder's  case  was  on  trial  before  the  board  of 
commissioners,  that,  ^  if  Calder  could  make  it  any  body 
could,  for  I  have  seen  him  so  full  he  couldn't  make  it.'  " 

George  W.  Preston  testified :  "  I  am  acquainted  with 
Peter  Miller,  who  has  just  testified;  I  was  at  the  livery 
stable  of  Record  at  the  time  referred  to ;  I  heard  Peter 
Miller  say,  that  *  if  John  Calder  could  make  it,'  referring 
to  his  getting  license,  *  any  body  could,  for  he  had  seen 
him  so  full  he  could  not  make  it.' " 

Andrew  J.  Van  sickle  testified :  "  I  live  at  Mahalasville ; 
I  saw  John  D.  Calder  once,  four  or  five  years  ago,  in  the 
road;  he  did  not  ride  very  straight ;  I  thought  he  was. 
under  the  influence  of  liquor ;  he  is  not  in  the  habit  of 
becoming  intoxicated,  that  I  know  of." 

John  Prather  testified :  "  I  never  saw  John  D.  Calder 
intoxicated ;  have  been  with  him  a  great  deal ;  have 
drank  beer  with  him ;  have  had  considerable  dealing& 
with  him  ;  he  is  as  straight  a  man  as  I  ever  saw  in  busi- 
ness ;  he  is  not  in  the  habit  of  becoming  intoxicated." 

John  Keck  testified :  "  I  am  the  bar-tender  in  Nick- 
nm's  saloon,  m  Martinsville,  Indiana;  I  have  seen  John 
Calder  drink ;  he  has  been  in  our  house  several  times ; 
sometimes  he  would  drink  and  sometimes  he  would  not; 
I  have  seen  him  play  at  billiards." 

There  was  no  evidence  tending  to  establish  the  charges 
in  the  remonstrance. 

The  applicant  made  out  his  case  under  section  4  of  the 
temperance  act.    1  R.  8. 1876,  p.  870. 

That  act  requires  that  the  applicant  for  license  shall  be 
a  "  male  inhabitant  over  the  age  of  twenty- one  years/* 
that  he  ^^  be  a  fit  person  to  be  entrusted  with  the  sale  of 
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intoxicating  liquor,"  and  **  not  in  the  habit  of  becoming 
intoxicated ; "  and  provides  that  any  voter  may  remon- 
strate "  on  account  of  immorality  or  other  unfitness,  as 
is  specified  in  this  act." 

The  applicant  in  this  case  proved,  that  he  was  a  "  male 
inhabitant  over  twenty-one  years  of  age,"  was  "a  fit 
person  to  be  entrusted  with  the  sale  of  intoxicating 
liquor,"  and  that  he  was  "  not  in  the  habit  of  becoming 
intoxicated." 

The  testimony  of  the  remonstrants  does  not  tend  to 
prove  the  contrary.  It  is  positive  in  the  applicant's  favor, 
that  he  was  not  in  the  habit  of  becoming  intoxicated,  and 
it  does  not  prove  a  single  instance  of  his  intoxication. 
Worman  says  he  thought  he  was  intoxicated  once,  a 
year  and  a  half  ago,  though  he  did  not  see  him  drink. 
Whit,  Vansickle  saw  Calder  once,  four  years  ago,  when 
he  thought  he  was  under  the  influence  of  liquor.  An- 
drew J.  Vansickle  saw  Calder  once,  four  or  five  years  ago, 
ivhen  he  thought  he  was  under  the  influence  of  liquor. 

This  testimony  refers  to  a  period  of  time  too  remote 
from  the  present,  and  is  without  force,  in  itself,  as  ev- 
idence. 

The  remonstrants  attempted  to  prove  the  applicant 
guilty  of  no  other  immorality  or  unfltness  than  the  drink- 
ing of  a  glass  of  intoxicating  liquor  would  constitute. 

The  question  now  occurs,  why,  upon  the  evidence  in 
the  cause,  was  Calder  not  entitled  to  license?  Did  the 
<lrinking  occasionally  of  a  glass  of  intoxicating  liquor 
<;onstitute  immorality  or  unfitness,  as  specified  in  the 
temperance  act? 

In  answering  this  question,  it  may  be  proper  to  briefly 
•consider  the  grounds,  the  reasons,  which  should  govern, 
in  answering  the  question.     And,  first : 

All  fair-minded  men  will  agree  that  the  statute  upon 
the  subject  (the  temperance  statute),  fairlj^  construed, 
must  control  in  the  decision  of  questions  arising  upon  the 
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statute.    What  is  a  fair  construction  of  the  statute,  may 
be  a  question.     Let  us  examine  it : 

1.  It  authorizes  the  retailing  of  intoxicating  liquors^ 
by  proper  persons,  in  certain  places ; 

2.  It  authorizes  the  drinking  of  intoxicating  liquors 
in  small  quantities,  by  sober  persons,  in  the  places  where 
the  sale  is  authorized.    . 

From  these  two  facts,  it  njust  follow  that  the  temper- 
ance law  can  not  be  construed  as  constituting  the  simple 
occasional  drinking  of  a  glass  of  intoxicating  liquor  an 
immorality  or  an  unfitness  in  a  person  to  be  a  retailer. 
In  the  eye  of  the  'temperance  law,  then,  the  occasional 
drinking  of  a  glass  of  beer  or  whiskey  is  not,  per  se^  im- 
moral. 

Turning  again  to  the  provision  of  the  statute  touching 
the  person  who  may  be  refused  license  to  retail,  we  find 
that  "  any  applicant  on  account  of  immorality  or  other 
unfitness,  as  is  specified  in  this  act,"  may  be  refused. 
The  specification  in  the  act  referred  to  is  as  follows,  and 
constitutes  the  first  proviso  in  section  4  of  said  tem- 
perance act,  and  is  found  on  page  870, 1  R.  S.  1876 : 

"Provided,  Said  applicant  be  a  fit  person  to  be  entrusted 
with  the  sale  of  intoxicating  liquor,  and  if  he  be  not  in 
the  habit  of  becoming  intoxicated ;  but  in  no  case  shall 
a  license  be  granted  to  a  person  in  the  habit  of  becoming 
intoxicated." 

Taking  the  above  quoted  provisions  of  the  statute 
togetjier,  they  preclude  an  unfit  or  immoral  person  from 
obtaining  license;  but  the  statute  nowhere  defines  the 
unfitness  or  immorality  contemplated,  except  in  one  par- 
ticular, that  is,  "  the  habit  of  becoming  intoxicated ; "  and 
this  definition  excludes  the  conclusion,  that  the  occasional 
^drinking  of  a  glass  of  ale,  wine  or  whiskey,  by  a  man 
not  in  the  habit  of  becoming  intoxicated,  constitutes  im- 
morality or  unfitness  which  will  preclude  him  from  ob- 
taining a  license  to  retail,  as  does  the  fact,  that  the  statute 
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itself  authorizes  such  drinking  and  sale,  as  we  have  here- 
tofore shown  in  this  opinion. 

The  statute,  then,  does  not  make  such  drinking  and 
sale  immorality  or  unfitness.  And  if  we  turn  to  that 
other  standard  of  morality,  the  Scriptures  of  the  Old  and 
New  Testaments,  we  are  brought  to  the  same  conclusion. 
Among  the  revelations  and  injunctions  therein  found  are 
the  following : 

"  The  Lord  causeth  to  grow  the  wine  that  maketh  glad 
the  heart  of  man.''     104  Psalm,  verse  15. 

"  Give  strong  drink  unto  him  that  is  ready  to  perish,  and 
wine  to  those  that  be  of  heavy  hearts."  31  Proverbs^ 
verse  6. 

"  Drink  no  longer  water,  but  use  a  little  wine  for  thy 
stomach's  sake  and  thine  often  infirmities."  Paul  to 
Timothy — 1  Timothy,  verse  15. 

It  is  clear,  therefore,  that  the  evidence  did  not  tend  to 
prove  immorality  or  unfitness  in  the  applicant,  and  that 
a  new  trial  should  have  been  granted. 

The  judgment  is  reversed,  and  the  cause  remanded,  etc* 
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WrTNEBS. — Decedents*  EsUUet. —  Widow. — Huabajid  and  Wife. — Evidence. — 1» 
an  action  to  enforce  the  collection  of  a  claim  alleged  to  be  due  from  the 
estate  of  a  decedent,  the  widow  is  a  competent  witness  as  to  any  material 
fact  in  relation  to  such  claim,  of  which  she  has  personal  knowledge,  not 
communicated  to  her  by  the  decedent  during  the  marriage  relation,  and 
also  as  to  any  competent  and  relevant  conversation  in  relation  to  sach 
claim,  had  in  her  presence  and  hearing  between  the  decedent  and  a  third 
person. 

Same. — Sincerity  of  Offer  to  Prove. — Practice. — The  sincerity  of  a  party  to  an 
action  in  offering  to  prove  certain  material  facts  relating  to  the  matter  in 
issue  can  be  tested  only  in  the  court  where  such  offer  is  made,  and  not  Id 
the  Supreme  Court  on  appeal. 
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Same. — PoLrtnenkip, — Diasolulion  of. — Promisaory  Note, — In  an  action  to  en- 
force the  collection,  against  the  estate  of  a  decedent,  of  a  promissory  note  pur- 
porting and  alleged  to  have  been  executed  by  the  decedent  and  another  as 
partners,  in  the  partnership  name,  it  is  competent  for  the  defendant  to 
prove  that  such  note  had  been  executed  by  such  other  person,  in  the  name 
of  a  partnership  formerly  existing  between  them,  that  such  partnership 
had  been  dissolved  and  settled  prior  to  the  execution  of  such  note,  and 
that  the  proceeds  of  the  same  had  resulted  solely  to  the  benefit  of  such 
person. 

SiLMS. — OotU. — Thxaiion  of,  on  Claim  Against  Eataie. — Before  a  court  is  au- 
thorized, under  section  62,  2  B.  S.  1876,  p.  512,  of  the  ac^t  in  relation  to 
the  settlement  of  decedents'  estates,  to  tax  against  the  claimant  the  costs 
accrued  in  enforcing  the  collection  of  a  claim  against  a  decedent's  estate, 
it  must  appear  that  such  claim  was  filed  more  than  one  year  subsequent, 
not  merely  to  the  issuing  of  letters  of  administration,  but  also  to  the  giv- 
ing of  due  notice  thereof. 

Same. — Where  a  claim  filed  more  than  one  year  subsequent  to  the  issu- 
ing of  such  letters  and  the  giving  of  such  notice  is  allowed,  the  claimant 
is  liable  only  for  the  costs  made  by  himself,  and  not  for  those  made  by 
the  defendant. 

From  the  Bartholomew  Circuit  Court. 

J.  B.  McFaddeUy  K.  M.  Hard  and  A.  Blair^  for  appel- 
lant. 

A.  Major  and  S.  Major,  for  appellee. 

HowK,  J. — In  this  cause,  on  the  10th  day  of  October, 
1872,  the  appellee  filed  his  claim,  duly  verified,  against 
the  estate  of  said  Benjamin  M.  Bowen,  deceased,  in  the 
office  of  the  clerk  of  the  court  of  common  pleas  of  Shelby 
county,  Indiana. 

The  claim  was  presented  and  filed  by  the  appellee,  in 
the  form  of  a  verified  complaint  of  thirteen  paragraphs, 
against  the  appellant,  as  administrator  rfe  bonis  non  of  the 
estate  of  said  decedent.  When  filed,  said  claim  was 
placed  upon  the  appearance  docket  of  said  court  of  com- 
mon pleas,  and  having  been  marked  as  "  refused  "  by  the 
appellant,  said  claim  was  duly  transferred  to  the  issue 
docket  of  said  court,  and  afterward,  by  operation  of 
law,  to  the  issue  docket  of  the  Shelby  Circuit  Court,  for 
trial.  In  this  latter  court,  the  cause  having  been  put  at 
Vol.  LXI..  -15 
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issue,  was  tried  by  a  jury  at  the  May  term,  1874,  of  said 
court;  but  the  jury,  having  failed  to  agree,  were  dis- 
charged .without  a  verdict.  Afterward,  at  the  October 
term,  1874,  of  said  court,  the  cause  was  again  tried  by  a 
jury,  and  a  verdict  was  returned  for  the  appellant ;  but, 
on  the  appellee's  motion  for  a  new  trial,  the  verdict  of 
the  jury  was  set  aside  and  a  new  trial  granted.  At  the 
May  term,  1875,  of  said  court,  on  the  appellee's  applica- 
tion, the  venue  of  this  cause  was  changed  from  said 
tShelby  Circuit  Court  to  the  court  below. 

As  necessary  to  a  proper  understanding  of  this  cause, 
me  give  a  summary  of  the  facts  alleged  in  the  appellee's 
verified  complaint,  taken  from  the  appellee's  brief  of  the 
case  in  this  court,  which  summary  we  have  found,  by 
comparison,  to  be  substantially  correct.  This  summary 
is  as  follows : 

The  complaint  is  for  money  paid  by  Miller,  as  surety 
for  Bowen  and  Grtgg.  Qi'egg  died  before  suit  against 
Floyd,  as  administrator  of  Bowen,  and  was  insolvent. 

The  complaint  gives  a  history  of  the  different  transac- 
tions from  its  inception,  through  the  different  renewals 
to  the  close,  or  final  payment  by  Miller. 

It  alleges,  that,  on  the  14th  of  June,  1869,  (the  day  the 
first  note  was  given  to  the  bank  and  money  borrowed,) 
Gregg  and  Bowen  were  partners  in  the  purchase  and 
sale  of  cattle  and  hogs,  and  as  such  borrowed  from  the 
bank  two  thousand  five  hundred  dollars,  for  which,  on 
the  14th  of  June,  1869,  Gregg  and  Bowen,  with  Miller  as 
their  surety,  made  their  note  of  that  date  for  two  thou- 
sand five  hundred  dollars,  payable  to  the  order  of 


,  in  thirty  days,  at  the  bank,  with  ten  per  cent,  in- 
terest. That  the  note  was  intended  to  be  made  to  the 
•bank  as  payee,  delivered  to  it,  etc. 

On  the  29th  of  July,  1869,  after  said  note  matured, 
Gregg  and  Bowen,  with  Miller  as  their  surety,  made  their 
jLOte  in  renewal  of  the  first,  for  two  thousand  five  ban- 
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dred  dollars,  at  sixty  days,  similar  in  other  respects  to 
the  former. 

That,  on  the  10th  of  September,  1869,  Bowen  died. 
Gregg  was  appointed  administrator  of  his  estate. 

That,  on  the  27th  of  October,  1869,  when  the  last  above 
mentioned  note  matured,  the  bank  required  payment  of 
said  last  note,  and  Gregg,  acting  in  the  dual  capacity  of 
survivor  and  administrator,  was  unable  to  make  payment, 
and  asked  to  have  the  note  renewed.  Miller  refused  to 
put  his  name  on  a  renewal,  lest  by  so  doing  the  estate  of 
Bowen  should  be  thereby  discharged  from  liability  to  him 
on  the  note  of  the  29th  of  July,  1869. 

That  Elliott,  president  of  the  bank,  and  Gregg,  ad- 
ministrator, represented  to  and  assured  said  Miller,  that 
the  making  of  such  renewal  note  would  not. discharge  or 
release  the  estate  of  Bowen  from  such  liability  to  said 
Miller,  etc. 

That,  upon  such  assurance  and  upon  the  express  un- 
derstanding between  said  Miller  and  said  Gregg,  for  him- 
self and  as  administrator  of  said  Bowen,  that  the  making 
of  such  renewal  note  should  not  release,  or  discharge  the 
estate  of  said  Bowen  from  liability  to  indemnify  Miller 
from  the  payment  of  said  indebtedness,  and  relying 
thereon,  he,  said  Miller,  as  such  surety,  signed  the  re- 
newal note  of  the  date  of  the  27th  of  October,  1869,  for 
the  payment  of  two  thousand  five  hundred  dollars,  etc. 

The  complaint  further  alleges,  that,  when  the  last  note 
matured,  Gregg  paid  nine  hundred  dollars  thereof,  and 
the  first  note  of  one  thousand  six  hundred  dollars  was 
^3re&  in  renewal  of  the  unpaid  residue  of  said  last  two 
thousand  five  hundred  dollars,  which  one-thousand^six 
bundredrdoUar  note  had  been  renewed  from  time  to  time 
by  said.  Gregg,  for  himself  and  as  administrator  of  Bowen, 
signed  said  renewal  notes  in  the  firm  name  of  Gregg  & 
Bowen,  and  said  Miller  as  their  surety,  until  said  Gregg 
died,  and  that  the  last  of  said  renewal  notes,. dated  7th 
of  Miurchy  1871,  was  piaid  ofi:'  by  said  Miller  on  the  27th 
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of  September,  1872.  The  principal  and  interest  due  on 
said  last  note  amounted  to  one  thousand  eight  hundred 
and  eight  dollars  and  eighty-eight  cents. 

There  are  other  minor  averments  in  the  complaint,  as 
tliat  Miller  received  no  part  of  the  money  borrowed,  the 
insolvency  of  Gregg,  etc.,  copy  of  note  of  the  29th  of 
July,  1869,  on  the  face  of  which  is  written :  "  Paid  Oc- 
tober 28th,  1869."  Complaint  was  filed  the  8th  of  Octo- 
ber,  1872. 

The  appellant  moved  the  court  below  in  writing  to 
strike  out  certain  parts  of  the  appellee's  verified  claim  or 
complaint,  which  motion  was  overruled  by  the  court,  and 
to  this  decision  the  appellant  excepted. 

The  appellant  then  demurred  to  appellee's  claim  or  com- 
plaint, upon  the  following  grounds  of  objection  : 

1.  That  it  did  not  state  facts  sufBcient  to  constitute  a 
cause  of  action ;  and, 

2.  That  there  was  a  defect  of  parties  defendants,  in 
this,  that  William  M.  Moreland,  administrator  of  the  es- 
tate of  Amos  E.  Gregg,  deceased,  should  have  been  made 
a  party  defendant. 

Which  demurrer  was  overruled  by  the  court  below, 
and  to  this  decision  the  appellant  excepted. 

The  appellant  then  answered  in  seven  paragraphs,  the 
first  being  a  general  denial,  and  each  of  the  other  six 
paragraphs  setting  up  affirmative  matters  by  way  of  de- 
fence. 

The  appellee  moved  the  court  to  strike  out  the  second 
and  fifth  paragraphs  of  said  answer,  upon  the  ground  that 
the  matters  alleged  therein  could  be  given  in  evidence,  if 
true,  under  the  general  denial,  pleaded  in  the  first  para- 
graph of  said  answer,  which  motion  was  sustained  by  the 
court,  and  to  this  decision  the  appellant  excepted. 

The  third  paragraph  of  the  appellant's  answer  was  a 
general  plea  of  payment  in  full  of  the  appellee's  claim, 
before  the  commencement  of  this  action. 

In  the  fourth  paragraph  of  his  answer,  the  appellant 
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alleged,  in  substance,  that,  on  the  —  day  of  September, 
186-,  the  said  Benjamin  M.  Bo  wen  died  intestate,  of 
which  fact  the  appellee  had  full  knowledge ;  that,  on  the 
—  day  of  October,  18 — ,  Amos  E.  Gregg,  as  administra- 
tor of  said  Bowen's  estate,  and  upon  his  own  behalf,  fully 
paid  the  second  note  in  appellee's  complaint  mentioned, 
by  executing  the  note  of  said  Gregg,  in  the  name  and 
style  of  Gregg  &  Bowen,  with  the  appellee  as  his  surety ; 
that  said  note,  so  executed  by  said  Gregg  and  the  ap- 
pellee, was  at  said  time  accepted  and  received  by  said 
bank,  as,  for  and  in  full  payment,  extinguishment  and 
satisfaction  of  said  last  mentioned  note,  which  was,  in 
pursuance  thereof,  delivered  up  to  said  Amos  E.  Gregg, 
which  payment  and  delivery  of  said  note  to  said  Gregg 
were  done  with  the  full  knowledge  and  consent  of  the 
appellee ;  and  that  said  Bowen  had  died  long  before  the 
execution  or  payment  of  said  note. 

In  the  sixth  paragraph  of  his  answer,  the  appellant  al- 
leged, in  substance,  that,  on  the  29th  day  of  July,  1869, 
the  deceased,  Amos  E.  Gregg,  under  the  firm  name  and 
style  of  Gregg  &  Bowen,  with  the  appellee  as  surety,  exe- 
cuted their  note  of  that  date,  a  copy  of  which  was  there- 
with filed,  in  renewal  of  the  former  notes  in  the  complaint 
referred  to,  which  was  delivered  to  the  First  National 
Bank  of  Shelbyville,  who  thereby  became  the  owner  and 
holder  thereof;  that  afterward,  on  the  9th  day  of  Sep- 
tember, 1869,  the  said  Bowen  died  intestate,  and  the  said 
Gregg  was  duly  appointed  as  the  administrator  of  said 
Bowen's  estate ;  and  that  afterward,  on  the  28th  day  of 
October,  1869,  the  said  Gregg,  in  his  own  behalf  and  as 
said  administrator,  fully  paid  and  satisfied  the  said  note, 
by  the  execution  of  his  other  note,  which  was  executed 
by  him  in  the  name  and  style  of  Gregg  &  Bowen,  and  the 
appellee  as  surety ;  that  said  last  named  note  was,  by  said 
First  National  Bank,  with  the  full  knowledge  of  the  ap- 
pellee, accepted  and  received  in  full  payment  and  satis- 
faction of  said  first  named  note,  as  was  then  and  there 
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agreed  by  and  between  said  Gregg  and  said  bank,  with 
the  full  knowledge  and  consent  of  the  appellee  that  said 
note  should  be  so  paid,  to  the  end  that  said  Gregg  might 
use  said  note  as  a  voucher  in  his  settlement  of  the  estate 
of  said  Bowen  ;  that,  for  said  purpose,  the  said  bank  did, 
with  the  full  knowledge  of  the  appellee  and  at  the  request 
of  said  Gregg,  endorse  across  the  face  thereof,  "Paid 
Oct.  28th,  1869,"  a  copy  of  which  was  therewith  filed ; 
and  that,  in  pursuance  thereof,  said  note  was  delivered 
up  to  said  Gregg  at  that  time,  and  fully  paid  and  satisfied. 
Wherefore  the  appellant  said  the  appellee  should  not  re- 
cover in  this  suit,  and  demanded  judgment  for  costs. 

In  the  seventh  paragraph  of  his  answer,  the  appellant 
alleged,  in  substance,  that,  on  June  4th,  1869,  the  appel- 
lant's intestate  and  Amos  £.  Gregg,  both  since  deceased, 
were  partners  in  the  business  of  purchasing  stock,  and 
that  they  obtained  the  loan  from  the  First  National  Bank, 
as  alleged  in  the  appellee^s  complaint,  and  that  the  appel- 
lee was  their  surety  for  said  loan ;  but  the  appellant  said 
that  the  appellee  should  not  recover  for  the  reason  that 
after  he  had  become  the  endorser  on  said  loan,  and  after 
the  death  of  said  Bowen,  the  said  Gregg,  as  administra- 
tor of  said  Bowen's  estate,  with  the  knowledge  and  con- 
sent of  the  appellee,  fully  paid  and  satisfied  the  said  bank 
the  full  one-half  of  said  note,  by  paying  then  and  there 
the  sum  of  thirteen  hundred  dollars  out  of  the  assets  of 
said  estate,  and  then  and  there  discharged  the  residue 
thereof  by  giving  his  individual  note  with  the  appellee 
as  surety  thereon,  and  thereby  took  up  and  discharged 
the  said  original  note ;  that,  on  the  said  individual  note  of 
said  Gi-egg,  the  appellee  was  the  surety  of  said  Gregg, 
and  not  the  surety  of  said  Bowen,  who  had  died  long  be- 
fore said  note  was  given ;  and  the  appellant  said,  that  the 
said  Benjamin  M.  Bowen  did  not  execute  the  said  last 
named  renewal  note  described  in  the  complaint,  nor  was 
said  note  executed  by  any  person  authorized  by  said 
Bowen  to  execute  the  same. 
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The  appellee  replied,  by  a  general  denial,  to  the  thtrd,^ 
fourth,  sixth  and  seventh  paragraphs  of  the  appellant'fik 
answer. 

The  issues  joined  were  tried  by  a  jury  in  the  court  be- 
low, and  a  general  verdict  was  returned  for  the  appellee, 
assessing  his  damages  in  the  sum  of  two  thousand  four 
hundred  and  thirty-nine  dollars  and  ninety-five  cents. 

We  give  also  the  special  findings  of  the  jury  on  partic- 
ular questions  of  fact  submitted  to  them  by  the  parties, 
under  the  direction  of  the  court,  using  the  affirmative  in- 
stead of  the  interrogative  mode  of  expression,  in  substance, 
as  follows : 

The  appellee  refused  to  sign  the  first  renewal  note, 
made  after  Bowen's  death,  until  he  was  assured  by  Gregg 
and  Elliott,  the  president  of  the  bank,  that  the  giving  of 
such  renewal  note  by  the  appellee  and  Gregg  would  not 
have  the  effect  of  releasing  or  discharging  the  estate  of 
Bowen  from  liability  on  the  note,  about  to  be  renewed, 
of  29th  July,  1869.  Nothing  passed  to  the  bank  on  a<s 
count  of  said  note  of  July  29th,  1869,  except  the  renewal 
note,  made  27th  September,  1869,  which  the  appellee  re- 
fused to  sign  until  assured  such  note  would  not  relieve 
the  estate  of  Bowen  from  liability.  The  appellee  signed 
his  name  to  the  first  note  of  two  thousand  five  hundred 
dollars,  signed  with  the  names  of  Gregg  k  Bowen  and 
William  Miller,  at  the  request  of  Bowen,  and  as  the  surety 
of  said  Gregg  &  Bowen.  Gregg  &  Bowen  were  in  part- 
nership, in  the  purchase  and  sale  of  stock,  in  Shelby 
county,  on  the  14th  day  of  June,  1869,  and  before  and 
after  that  date.  Bowen  knew  during  the  summer  of  186^, 
before  his  death,  that  Gregg  had  been  drawing  checks 
on  the  First  National  Bank,  in  the  name  of  Gregg  A 
Bowen.  Gregg  k  Bowen  were  partners  on  -the  14th  of 
June,  1869.  They  did  not  dissolve  their  partnership  on 
the  9th  of  April,  1869.  No  second  partnership  was  en- 
tered into  by  them.  Bowen  died  on  the  9th  of  Sep  tern-- 
her,  1869.    On  the  28th  of  October  the  officers  of  the 
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First  National  Bank  of  Shelbyville,  Indiana,  and  the  ap- 
pellee, and  said  Gregg,  each  and  all»  had  knowledge  of  the 
fact  that  Bowen  had  long  since  been  dead.  John  Elliott, 
the  president  of  said  First  National  Bank,  of  Shelby  ville, 
endorsed  across  the  face  of  the  note  dated  July  29th, 
1869,  when  the  same  was  renewed  on  the  28th  of  Oc- 
tober, 1869,  the  following  statement :  "  Paid  Octo.  28th, 
1869,"  in  the  presence  of  the  appellee  and  Amos  E. 
Gregg,  and  said  note  was  then  delivered  up  to  said  Gregg 
by  said  bank.  At  the  time  the  note  dated  29th  July, 
1869,  was  taken  up,  Gregg  refused  to  deliver  it  to  the 
appellee,  and  assigned  as  a  reason  then  and  there,  that 
he  wanted  it  to  use  so  he  could  get  a  credit  therefor  in 
the  settlement  of  Bowen's  estate,  that  Bowen's  estate 
owed  one-half,  and  he  wanted  to  get  credit  therefor.  Gregg 
agreed  with  the  appellee  that  Bowen's  estate  should  be 
liable  for  the  note.  The  conversation  between  the  appel- 
lee and  said  Gregg,  about  the  liability  of  Bowen's  estate, 
occurred  on  the  28th  of  October,  1869,  when  the  note 
marked  paid  was  taken  up.  Gregg  and  Elliott,  in  the 
conversation  referred  to  by  the  witnesses,  the  appellee 
and  Stewart,  as  having  occurred  in  the  bank,  assured  the 
appellee  that  the  renewal  of  the  note  would  not  release 
Bowen's  estate. 

The  appellant  moved  the  court  below  for  judgment  in 
his  favor,  on  the  special  findings  of  the  jury,  notwith- 
standing the  general  verdict  for  the  appellee,  which  mo- 
tion was  overruled,  and  to  this  decision  the  appellant 
excepted.  Appellant  then  moved  the  court,  on  written 
causes  filed,  for  a  new  trial,  which  motion  w^as  also  overrul- 
ed, and  to  this  decision  he  excepted.  Appellant  also  moved 
the  court  to  tax  all  the  costs  of  the  action  against  the 
appellee,  for  the  reason  that  his  claim  in  this  action, 
against  the  said  Bowen's  estate,  was  not  filed  within  one 
year  after  the  granting  of  letters  of  administration  upon 
said  estate,  which  motion  was  overruled,  and  appellant 
excepted  to  this  decision. 
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A  judgment  was  then  rendered  by  the  court  below,  in 
favor  of  the  appellee  and  against  the  estate  of  the  appel- 
lant's intestate,  for  the  amount  of  the  verdict  and  costs, 
from  which  judgment  this  appeal  is  now  here  prosecuted. 

In  this  court  the  appellant  has  assigned  as  errors  the 
following  decisions  of  the  court  below: 

1.  In  overruling  his  motion  to  strike  out  parts  of 
appellee's  complaint; 

2.  In  overruling  his  demurrer  to  said  complaint; 

8.     In  sustaining  appellee's  motion  to  strike  out  the 
second  and  fifth  paragraphs  of  his  answer; 
.  4.     In  overrnliuic  his  motion  for  the  taxation  of  all 
the  costs  of  this  action  against  the  appellee ;  and, 

5.     In  overruling  his  motion  for  a  new  trial. 

In  his  argument  of  this  cause  in  this  court,  the  appel- 
lant's learned  attorney  has  passed  over,  in  silence  and 
without  the  slightest  notice,  the  first  three  of  these  alleged 
errors  of  the  court  below.  In  accordance  with  the  settled 
practice  of  this  court,  we  regard  this  silence  of  the  ap- 
pellant's counsel  as  equivalent  to  an  express  waiver  of 
those  errors,  even  if  they  existed ;  and,  therefore,  we  nei- 
ther consider  nor  decide  any  questions  thereby  presented. 
Breckenridge  v.  McAfee^  54  Ind.  141 ;  Graeter  v.  Williams^ 
55  Ind.  461 ;  and  Roche  v.  The  Roanoke  Classical  Seminary j 
66  Ind.  198. 

In  considering  the  questions  presented  by  the  last  two 
of  the  alleged  errors,  we  will  pass  upon  and  decide  only 
those  questions  which  the  appellant  has  presented  for  de- 
cision in  his  argument  of  this  cause  in  this  court ;  and, 
in  so  doing,  we  will  take  up  and  consider  those  questions 
in  the  same  order  in  which  his  counsel  has  presented  them. 

On  the  trial  of  this  cause  in  the  court  below,  the  mate- 
rial, important  and  controlling  question  in  issue  was, 
whether  or  not,  on  the  14th  day  of  June,  1869,  (the  day 
the  first  note  mentioned  in  appellee's  complaint  was  given 
to  the  bank  and  money  borrowed  thereon,)  the  appel- 
lant's intestate,  Benjamin  M.  Bowen,  since  deceased,  and 
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Amos  £•  Gregg,  also  since  deceased,  were  partners  in  the 
purchase  and  sale  of  cattle  and  hogs,  and  as  sach  part- 
ners, under  the  firm  name  of  Gregg  &  Bo  wen,  executed 
said  note  and  borrowed  money  thereon  from  the  bank. 
On  this  question,  the  appellee  alleged  the  existence  of 
said  copartnership,  on  said  14th  day  of  June,  1869,  the 
date  of  said  note,  and  had  the  burthen  of  the  issue.  The 
appellant  denied  the  existence  of  any  partnership  be- 
tween the  said  parties  on  or  after  the  day  named.  In  the 
progress  of  the  trial  of  the  cause,  the  appellant,  to  main- 
tain his  defence,  introduced  as  a  witness  in  his  behalf 
Mrs.  Melvina  Boweu,  the  widow  of  appellant's  intestate. 
It  appears  from  the  bill  of  exceptions  in  the  record,  that, 
after  Mrs.  Bowen  had  testified  on  the  trial,  that  she  was 
the  widow  of  said  Benjamin  M.  Bowen,  deceased,  who 
died  on  the  9th  day  of  September,  1869,  and  that  she 
knew  the  appellee,  William  Miller,  "the  judge  presiding 
at  the  trial,  of  his  own  motion,  suggested  that  the  wit- 
ness was  incompetent  to  testify  in  the  cause,  giving  as  a 
reason  for  such  ruling,  that  she  is  the  widow  of  said  de- 
cedent, and,  for  that  reason  alone,  is  incompetent  to  give 
testimony  in  this  cause."  Thereupon  the  appellant 
offered  to  prove  by  the  witness,  Mrs.  Bowen,  "  that,  to  her 
own  certain  knowledge,  there  was  no  partnership  exist- 
ing between  her  husband,  Benjamin  M.  Bowen,  and  said 
Amos  E.  Gregg,  after  the  6th  day  of  April,  1869 ;  that, 
to  her  certain  knowledge,  the  partnership  prior  to  that 
time  was  dissolved  about  the  Ist  of  April,  1869,  which 
facts  she  can  testify  to  independent  of  any  communi- 
cation from  her  said  husband ;  that  her  husband  was  not 
engaged  in  any  business,  buying  or  selling  stock  or  grain^ 
either  by  himself  or  agent,  from  the  9th  day  of  April, 
1869 ;  that  his  health  was  such  that  he  was  nerer  out  of 
the  presence  and  sight  of  the  witness  from,  say,  the  15th 
day  of  April,  1869,  to  the  time  of  his  death ;  that  he  was 
[never]  away  from  her  but  three  times  during  said  period, 
and  that,  on  each  of  said  occasions,  witness  was  not  oat 
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of  his  sight  aud  bearing ;  and  that  she  was  present  at  the 
conversation  between  her  husband  and  Hiram  Cole,  as 
testified  to  by  Cole  at  that  trial ;  that  the  conversation,  as 
it  occurred,  and  what  was  said  by  her  said  husband  to 
said  Cole,  was,  ^How  are  the  cattle  that  Amos  Gregg 
bought  of  you  getting  along?'  and  that,  in  said  conver- 
sation,  no  reference  or  indication  was  made  as  to  the 
ownership  by  her  said  husband  of  any  interest  with  said 
Gregg  in  said  cattle,  as  testified  by  said  Cole." 

**  Thereupon  the  said  court,  of  his  own  motion,  and 
over  the  objection  of  the  defendant  and  without  objec- 
tion from  the  plaintiff,  ruled  said  evidence  incompetent 
And  refused  to  allow  said  witness  to  testify  further,  to 
which  ruling  of  the  court  the  said  defendant  then  and 
there  objected  and  excepted." 

The  evidence  offered  by  the  appellant,  or  the  major 
part  thereof,  was  material  and  relevant,  and  the  witness, 
Mrs.  Bowen,  after  the  death  of  her  husband  and  the  dis- 
solution of  the  marriage  relation,  was  clearly  competent 
to  te^ify  to  any  and  all  matters  of  fact  within  her  per>* 
sonal  knowledge,  and  which  were  not  communicated  to 
her  by  her  husband  during  the  existence  of  the  marriage 
relation,  and  to  statements  made  to  or  by  her  husband 
during  the  marriage  relation,  by  other  persons  in  her 
presence,  when  such  statements  were  relevant  and  mate- 
rial. Mercer  v.  Patterson^  41  Ind.  440,  and  authorities 
cited ;  Griffin  v.  Smith,  45  Ind.  866 ;  and  Denbo  v.  WrigMy 
58  Ind.  226. 

The  able  and  experienced  attorneys  of  the  appellee 
have  not  attempted,  in  their  argument  of  this  cause  in 
this  court,  to  defend  the  decision  of  the  court  below  in 
the  exclusion  of  Mrs.  Bowen,  as  a  witness,  on  the  ground 
of  her  alleged  incompetency,  and  in  refusing  to  allow  her 
to  testify  on  behalf  of  the  appellant ;  but  they  say,  that 
the  appellant's  offer  to  prove  certain  stated  facts  by  Mrs. 
Bowen  was  insincere.  The  only  proper  and  legal  modoy 
whereby  the  appellant's  sincerity  eould  be  tested,  was  to 


286  SUPREME  COURT  OF  INDIANA, 

Floyd,  Adminifitrator,  v.  Miller. 

allow  him  to  examine  Mrs.  Bowen,  as  a  witness,  on  all 
material  facts,  of  which  she  had  personal  knowledge,  not 
communicated  to  her  by  her  husband  during  the  contin- 
uance of  the  marriage  relation.  It  would  have  been  well 
enough,  probably,  to  have  tested  the  appellant's  sincerity 
in  this  mode  in  the  court  below ;  but,  certainly,  his  sincer- 
ity in  this  regard  can  not  be  called  in  question  for  the 
first  time  in  this  court. 

In  our  opinion,  the  court  below  erred  in  its  decision, 
that  Mrs.  Bowen  was  an  incompetent  witness  on  the  trial 
of  this  cause,  and  in  excluding  her  evidence.  This  was  an 
error  of  law  occurring  at  the  trial  and  excepted  to,  and 
was  assigned  by  the  appellant  as  a  cause  for  a  new  trial 
in  his  motion  therefor;  and,  for  this  cause,  we  think,  a 
new  trial  of  this  action  ought  to  have  been  granted. 

In  the  course  of  the  trial  of  this  cause  in  the  court  be- 
low, the  appellant  introduced  as  a  witness  one  Samuel 
Hamilton,  and  asked  him  the  following  question : 

"  What  do  you  know,  if  any  thing,  of  the  final  settle- 
ment and  adjustment  of  the  partnership  afiairs  of  the  firm 
of  Gregg  &  Bowen?  If  you  know  any  thing,  state  what 
it  was,  when  it  was,  who  were  present,  and  what  trans- 
actions with  reference  thereto." 

To  this  question  the  appellee  objected,  because  of  the 
incompetency  of  the  evidence  suggested  by  said  question. 

Thereupon  the  appellant  oftered  to  prove  by  the  wit- 
ness, that,  "  On  the  6th  day  of  April,  1869,  Gregg  and 
Bowen  met  together  and  had  a  full  and  complete  settle- 
ment, adjustment  and  accounting  of  their  partnership 
afiairs ;  and  on  said  day,  and  after  said  settlement  and 
accounting,  they  drew  out  of  his  bank  the  balance  due 
to  said  firm  and  divided  the  proceeds  among  themselves, 
and  then  and  there  dissolved  the  said  firm  of  Gregg  & 
Bowen;"  and  thereupon  the  appellee  objected  to  the  in- 
troduction of  such  testimony,  which  objection  was  then 
and  there  sustained  by  the  court  below,  to  which  deci- 
sion the  appellant  then  and  there  excepted. 
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The  ground  of  the  appellee's  objection  to  the  offered- 
evidence,  as  stated  in  the  record,  as  we  have  seen,  was 
the  alleged  incompetency  of  the  evidence.  It  seems  to 
us,  that  the  offered  evidence  was  clearly  competent ;  the 
weight,  if  any,  to  be  attached  to  it,  was  a  question,  how- 
ever, for  the  consideration  of  the  jury.  The  point  for 
decision,  upon  which  the  appellee's  case,  against  the  es- 
tate of  the  appellant's  intestate,  mainly  rested,  was  this: 
Whether  or  not,  on  the  14th  day  of  June,  1869,  the  day 
of  the  date  of  the  said  first  note,  the  said  Bowen,  de- 
ceased, and  the  said  Gregg,  deceased,  both  of  whom  were 
living  on  the  aforesaid  day,  were  then  copartners,  as  al- 
leged in  appellee's  complaint,  in  the  purchase  and  sale  of 
cattle  and  hogs.  The  fact,  that  such  a  copartnership 
had  at  one  time  existed  between  these  parties,  was  not 
questioned  nor  disputed  by  the  appellant ;  but  he  claimed, 
that  some  two  months  prior  to  the  date  of  the  said  first 
note,"  the  said  copartnership,  before  that  time  existing, 
was  fully  and  completely  settled  and  adjusted  by  and  be- 
tween the  said  parties,  and  that  an  accounting  was  then 
had  of  their  partnership  affairs;  that  a  division  was  then 
made  of  their  partnership  funds,  and  that  the  firm  of 
Gregg  &  Bowen  was  then  and  there  dissolved. 

These  were  the  alleged  facts,  which  the  appellant 
offered  and  proposed  to  prove  on  the  trial  by  the  witness 
Hamilton.  Of  course,  these  facts,  if  proved,  would  not 
have  been  conclusive  as  to  the  question  in  issue;  for, 
even  if  the  copartnership  had  been  fully  settled  and  dis- 
solved on  one  day,  it  would  not  have  been  impossible  for 
them  to  have  entered  into  another  agreement  of  copart- 
nership on  the  next  day.  But,  although  it  would  have 
been  possible  for  them  to  have  entered  into  such  new 
contract  of  partnership,  yet  the  probabilities,  perhaps, 
were  opposed  to  the  idea  of  any  such  new  contract.  It 
was  competent,  we  think,  for  the  appellant  to  prove  on 
the  trial,  that,  in  April,  1869,  the  said  Gregg  and  said 
Bowen  had  a  full  and  complete  settlement  and  adjust- 
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ment  of  the  copartnership  then  and  before  that  time  ex- 
isting between  them,  and  an  accounting  of  their  partner- 
ship aftairs ,  that  they  then  divided  their  partnership 
funds,  and  that  they  then  and  there  dissolved  their  co- 
partnership, as  facts  tending  to  prove,  however  remotely, 
that,  on  the  14th  day  of  June,  1869,  they,  the  said  Gregg 
and  the  said  Bowen,were  not  copartners  in  trade  or  busi- 
ness of  any  kind. 

It  seems  to  us,  therefore,  that  the  court  below  erred  on 
the  trial,  in  excluding  the  oif'ered  evidence  of  the  witness, 
Samuel  Hamilton ;  and,  as  this  error  was  assigned  as  a 
cause  for  a  new  trial,  in  the  appellant's  motion  for  a  new 
trial  for  this  cause,  we  think,  the  motion  should  have 
been  sustained. 

Some  other  alleged  errors  of  law,  occurring  at  the  trial 
and  excepted  to,  in  the  admission  of  evidence,  are  com- 
plained of  by  the  appellant,  in  his  brief  of  this  cause  in 
this  court.  In  our  view  of  the  case,  however,  these  al- 
leged errors  are  of  but  little  importance  in  the  final  de- 
termination of  this  cause ;  and,  as  they  may  not  occur  on 
another  trial  of  this  action,  we  pass  them  by  now,  with- 
out any  special  comment  or  consideration. 

The  fourth  error  assigned  by  the  appellant  was,  that 
the  court  below  erred  in  overruling  his  motion  to  tax  all 
the  costs,  which  had  accrued  in  this  action,  against  the 
appellee.  The  grounds  of  this  motion,  as  therein  stated, 
were,  that  the  appellee's  claim  or  complaint,  filed  and 
sued  on  in  this  cause,  was  not  filed  for  more  t^an  one 
year  after  the  appointment  of  the  administrator  on  the 
estate  of  the  appellant's  intestate.  In  support  of  his 
said  motion,  the  appellant  filed  the  aflBldavit  of  Alonzo 
Blair,  Esq.,  to  the  effect  following,  to  wit :  That  he  was 
one  of  the  counsel  for  the  appellant,  in  this  cause;  that, 
to  his  certain  knowledge,  the  appellee's  action  was  not 
commenced,  nor  was  his  claim  filed  in  the  clerk's  office 
for  more  than  one  year  after  the  granting  of  letters  of 
administration  upon  the  estate  of  said  Bowen,  deceased ; 
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and,  with  said  affidavit  and  motion,  the  appellant  filed  a 
certified  copy  of  the  bond,  oath  and  letters  of  adminis- 
tration upon  said  estate,  granted  to  one  Amos  £.  Gregg, 
as  administrator  thereof,  on  the  11th  day  of  October,  1869. 

This  motion  was  evidently  founded  upon  section  62  of 
the  act  providing  for  the  settlement  of  decedents'  estates, 
etc.,  approved  June  17th,  1852,  in  which  it  is  provided, 
inter  alia,  that  "  a  succinct  statement  of  the  nature  and 
amount  of  every  claim,  whether  due  or  not,  against  the 
estate  of  any  decedent,  except  judgments  which  are  liens 
upon  the  decedent's  real  estate,  and  mortgages  of  his  real 
or  personal  estate  obtained  and  executed  in  his  lifetime, 
and  expenses  of  administration,  must  be  filed  in  the  office 
of  the  clerk  of  the  proper  court  *  *  *  within  one 
year  from  the  date  of  the  first  appointment  of  an  execu- 
tor or  administrator  therein,  and  notice  thereof;  or  no  cost 
shall  be  recovered  therein  against  such  executor  or  ad- 
ministrator."   2  R.  S.  1876,  p.  512. 

As  we  have  seen,  it  appears  from  the  record  of  this 
cause,  that  an  administrator  of  the  appellant's  intestate, 
Benjamin  M.  Bowen,  deceased,  was  first  appointed  on 
the  11th  day  of  October,  1869,  and  that  the  appellee's 
claim  or  complaint  in  this  action  was  not  filed  in  the 
office  of  the  clerk  of  the  proper  court,  until  on  the  10th 
day  of  October,  1872,  or  three  years  after  the  first  ap- 
pointment of  an  administrator  of  the  estate  of  the 
appellant's  intestate.  Notwithstanding  this  lapse  of  time, 
however,  between  the  appointment  of  the  administrator 
and  the  filing  of  the  appellee's  claim  in  this  cause,  it  is 
clear,  we  think,  that  no  error  was  committed  by  the  court 
below  in  overruling  the  appellant's  motion  to  tax  all  the 
costs  which  had  accrued  in  this  action  against  the.  appel- 
lee.    Our  reasons  for  this  conclusion  are  these : 

1st.  Because  the  affidavit  in  support  of  the  appellant's 
motion  failed  to  show,  and  the  record  did  not  disclose, 
that  notice  of  the  appointment  of  the  administrator  had 
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been  given  one  year  or  more  before  the  filing  of  the 
appellee's  claim  or  complaint  in  the  office  of  the  clerk  of 
the  proper  court.  Section  33  of  the  said  act  for  the  set- 
tlement of  decedents'  estates,  before  referred  to,  provides, 
that  "  Every  executor  or  administrator,  within  thirty  days 
after  his  appointment,  shall  give  notice  thereof,"  etc., 
prescribing  therein  the  modes  of  giving  such  notice.  2 
R.  S.  1876,  p.  505. 

Section  62,  before  cited,  of  said  act  requires,  that 
every  claim  which  ought  to  be  filed  against  a  decedent's 
estate,  must  be  filed  "  within  one  year  from  the  date  ot 
the  first  appointment  of  an  executor  or  administrator 
therein,  and  notice  thereof,'*  or  that  the  claimant  or 
plaintift'  should  not  recover  costs  against  the  executor  or 
administrator.  In  this  case,  therefore,  in  order  to  prevent 
the  appellee  from  recovering  a  judgment  against  the  ap- 
pellant for  the  costs  of  suit,  it  was  necessary  that  the 
appellant  should  show  to  the  satisfaction  of  the  court, 
not  only  that  the  appellee's  claim  was  filed  in  the  clerk's 
office  of  the  proper  court  one  year  or  more  from  the  first 
appointment  of  an  administrator  of  the  estate  of  the  ap- 
pellant's intestate,  but  also  one  year  or  more  from  the 
time  that  notice  of  such  appointment  had  been  given  in 
one  of  the  modes  prescribed  by  law. 

2.  Even  if  it  had  been  shown  to  the  court  below,  that 
one  year  or  more  had  elapsed  from  the  time  that  notice, 
as  required  by  law,  had  been  given  of  the  first  appoint- 
ment of  an  administrator  of  the  estate  of  the  appellant's 
intestate  before  the  filing  of  the  appellee's  claim  against 
said  estate,  in  the  office  of  the  clerk  of  the  proper  court, 
still  the  appellant's  motion  for  the  taxation  of  costs 
would  not  have  been  well  taken,  and  W(Wild  have  been 
properly  overruled.  For,  even  in  such  a  case,  the  statute, 
as  we  construe  it,  does  not  contemplate  a  judgment 
against  the  claimant  or  plaintiff,  for  the  costs  made  by 
the  executor  or  administrator;  but  it  simply  provides, 
that,  though  the  claimant  or  plaintiff  in  such  a  case  may 
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recover  judgment  for  his  claim  or  cause  of  action,  yet  he 
shall  not  recover  his  costs.  In  such  a  case,  if  the  claimant 
succeeds  and  recovers  his  claim,  or  any  part  thereof,  each 
of  the  parties  is  left  by  the  law  to  pay  the  costs  made  by 
himself;  but  of  course,  if  the  defendant  succeeds,  he  re- 
covers judgment  for  his  costs  against  the  claimant  or 
plaintiff',  as  in  any  other  case. 

For  the  reasons  given,  therefore,  we  bold,  that  the 
court  below  did  not  err  in  overruling  the  appellant's  mo- 
tion in  this  cause  for  the  taxation  of  costs. 

'The  judgment  is  reversed,  at  the  appellee^s  costs,  and 
the  cause  is  remanded  for  a  new  trial. 


Petition  for  a  rehearing  overruled. 
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PABTNERSHn?.  —  AssignmerU  of  Chose  in  Actum  hy  Surviving  Partner,  —  Tn- 

'^  solvency.  —  A  gurviving  partner  is  entitled  to  the  exclusive  posseasion  and 
control  of  all  of  the  partnership  assets,  including  choses  in  action, 
and  may  assign  the  latte.r  in  the  legitimate  settlement  of  the  partnership 
business,  notwithstanding  such  partnership  and  its  individual  members 
may  be  insolvent. 

Save. — Parties* — Administrator. —  The  surviving  partner  is,  and  the  admin- 
istrator of  the  deceased  partner  is  not,  a  proper  party  defendant  in  an 
action  on  a  partnership  chose  in  action  assigned  by  the  former  by  deliv- 
ery merely. 

PBiNCTPAii  AND  Agent.  —  Obligation  Executed  by  Officer  of  Corporation. — 
An  officer  of  a  corporation  who  executes  an  obligation  for  the  payment 
of  money,  which,  on  its  face,  does  not  show  his  representative  capacity, 
is  personally  bound  thereby,  though  it  show  that  it  was  executed  as  a 
compromise  between  »uch  corporation  and  some  third  person. 

Same.  —  Pleading.  —  An  answer  in  an  action  on  such  an  obligation,  against 
such  officer,  alleging  that  he  had  executed  the  same  in  his  representative, 
and  not  in  his  individual,  capacity,  but  which  does  not  aver  his  author- 
ity to  bind  such  corporation,  or  that  the  obligation  was  executed  on  ac- 
connt  of  Its  business  or  indebtedness,  is  bad. 

Vol.  LXL— 16 
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8a ME.  —  Applieatimi  by  CredUon  to  he  Made  ^utUe, — FUadiiig. —  Cknaiier' 
Claim.  —  Pracliee. — In  an  action  by  the  assignee,  on  a  chose  in  action 
of  an  insolvent  partnership,  which  has  been  assigned  by  a  surviving 
partner,  it  is  presumed,  where  the  contrary  does  not  appear,  that  such 
i  assignment  was  made   in  the  bona  fide  settlement  of  the  partnership 

business ;  and  where,  in  such  action,  creditors  of  the  insolvent  partner- 
I  ship  apply  to  be  made  parties  to  the  action  and  file  a  counter-claim  ask- 

I  the  application  of  the  proceeds  of  nuch  chose  in  action  to  the  payment 

of  their  debts,  and'lthe  counter-claim  does  not  allege  that  such  assign- 
ment was  made  in  bad  faith,  in  which  the  assignee  participated|  it  is 

insufficient  and  mav  be  struck  out  on  motion. 

I 

From  the  Montgomery  Circuit  Court, 

P.  S.  Kenvedy,  W.  T.  Brush,  S.  C.  WiHsorty  L.  B.  WiU- 
son^  J.  M,  Cowan  and  M.  D.  White,  for  appellants. 

J.  E.  McDonald,  J.  M,  Butler,  F.  B.  McDonald  and  Q. 
C.  Butler,  for  appellees. 

NiBLACK,  C.  J. — This  suit  was  brought  by  the  appellee 
Henry  Nicholson,  against  the  appellant  Samuel  C.  Will- 
son,  and  one  John  N.  McConnell,  on  the  following  in- 
strument in  writing : 

"  I  hereby  agree  to  pay  R.  H.  Craig  &  Co.  three  hun- 
dred dollars,  in  consideration  of  a  full  and  final  compro- 
mise and  settlement  this  day  signed  between  R.  H.  Craig 
&  Co.  and  B.  E.  Smith  &  Co.  and  the  I.,  C.  &  D.  R.  R.  Co. 
Payment  to  be  made  as  soon  as  work  on  the  line  of  said 
road  commences  west  of  Crawfordsville.  March  6th, 
1869.  S.  C.  WiLLSON." 

The  complaint  alleged,  that  the  instrument  sued  on 
was  sold  and  assigned  by  delivery,  and  without  indorse- 
ment, to  the  plaintiff  by  the  said  McConnell,  the  surviv- 
ing partner  of  the  firm  of  R.  H.  Craig  A  Co.,  after  the 
death  of  all  the  other  members  of  the  firm,  the  firm 
originally  consisting  of  Craig,  Wallace,  Vance  and  the 
said  McConnell. 

McConnell  was  made  a  defendant  to  answer  to  his  in- 
terest in  the  writing  sued  on,  but  made  default,  and  no 
judgment  of  any  kind  was  rendered  against  him, 

Willson  demurred  to  the  complaint: 
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iBt.     For  want  of  sufficient  facts ;  and, 

2(1.  For  want  of  proper  parties,  because  of  the  omis- 
sion to  make  tlie  administrators  of  the  deceased  members 
•of  the  firm  of  R.  H.  Craig  &  Co.  also  defendants,  to  an- 
swer as  to  the  interests  of  the  estates  which  they  re- 
spectively represent. 

But  his  demurrer  was  overruled,  and  upon  that  the  first 
•error  is  assigned  here. 

Willson  answered: 

Ist.    In  general  denial; 

2d.     A  Avant  of  consideration ; 

8d.  That  the  obligation  sued  on  was  executed  by  him 
:aB  the  president  of  the  Indianapolis,  Crawfordsville  and 
Danville  Railroad  Company,  and  not  in  his  mdividual 
•capacity,  which  fact  was  known  to  the  said  R.  H.  Craig 
A  Co.  at  the  time  of  its  execution ;  and, 

4th.  Setting  up  substantially  the  same  facts  stated  in 
i,he  third  paragraph,  alleging  an  "inadvertence"  in  the 
•execution  of  the  obligation  sued  on,  and  praying  a 
reformation  of  the  obligation,  so  as  to  make  it  conform 
to  the  real  intention  of  the  parties  at  the  time  it  was  exe- 
cuted. 

A  demurrer  was  sustained  to  the  third  paragraph  of 
the  answer,  and,  upon  that,  error  is  also  assigned  here. 

The  plaintiff  replied  in  denial  of  the  second  and  fourth 
paragraphs  of  the  answer. 

And  thereupon  the  other  appellants,  Qeorge  Hough, 
Paul  Hughes  and  Martin  W.  Doan,  each  filed  his  sepa- 
rate counter-claim,  alleging,  in  substance,  that  they  were 
•creditors  respectively  of  the  firm  of  R.  H.  Craig  &  Co., 
the  insolvency  of  the  firm,  as  well  as  the  insolvency  of 
the  estates  of  each  of  the  said  deceased  members  of  said 
firm,  and  the  insolvency  of  McConnell,  the  surviving 
partner;  that  the  instrument  sued  on  belonged  to  the 
.«aid  firm  of  R.  H.  Craig  &  Co.,  and  constituted  its  only 
assets;  that  the  plaintiflT  had  purchased  it  with  full 
iknowledge  of  all  the  facts  thus  alleged;  concluding  with 
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prayers,  that  the  said  Hough,  Hughes  and  Boan  might 
severally  be  admitted  as  parties  to  this  suit,  and  that  the 
proceeds  of  the  instrument  sued  on  should,  when  col- 
lected, be  applied  in  payment  of  their  said  claims  against 
the  firm. 

On  the  plaintift''s  motion,  these  counter-claims  were  all 
struck  out  by  the  court,  and  upon  that  decision  also,  error 
is  assigned  here. 

A  trial  by  the  court  terminated  in  a  finding  and  judg-^ 
ment  for  the  plaintiff. 

It  has  long  been  a  well  settled  rule  of  law,  that  a  sur- 
viving partner  is  entitled  to  the  exclusive  possession  and 
control  of  the  assets  of  his  firm,  including  choses  in- 
action, for  the  purpose  of  settling  and  closing  up  the 
business  of  the  partnership,  and  we  see  nothing  in  the- 
act  requiring  him  to  tile  an  inventory  and  an  appraise- 
ment of  such  assets,  which  changes  that  rule.  1  R.  S» 
1876,  p.  641 ;  Morrison  v.  Kramer ^  58  Ind.  88.  On  the 
contrary,  the  authority  of  the  surviving  partner  in  that 
respect  is  expressly  recognized  by  the  1st  section  of  that 
act. 

From  the  facts  as  stated  in  the  complaint,  therefore,, 
we  must  infer,  that  the  transfer  of  the  obligation  in  suit^ 
from  McConnell  to  Nicholson,  was  for  some  legitimate- 
purpose,  within  the  scope  of  McConnell's  authority,  and 
not  in  violation  of  his  trust  as  the  surviving  partner  of 
his  late  firm.     Scott  v.  Tapper^  8  Sm,  &  M.  280. 

Until  a  settlement  of  the  partnership  business,  the 
representative  of  a  deceased  partner  can  not  claim  or  take^ 
any  particular  chattel  orportion  of  the  property  or  assets  of 
the  firm,  or  otherwise  assume  any  possession  or  control 
of  such  property  or  assets.  The  surviving  partner  is,  in 
legal  contemplation,  the  only  representative  of  the  firot 
in  closing  up  its  business,  as  the  joint  estate  vests  in  him.. 
The  administrators  of  Craig,  Wallace  and  Vance  were,, 
consequently,  not  necessary  parties  to  this  suit.  Parsona 
Partnership,  pp.  440,  441 ;  Story  Partnership,  sees.  328^ 
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344, 862 ;  Holland  v.  Fuller^  13  Ind.  195 ;  Conant  v.  jFVary, 
49  Ind.  580 ;  1  Story  Eq.  Jur.,  sec.  676. 

We  do  not  see  any  valid  objection  to  the  sufficiency  of 
the  complaint. 

There  is  nothing  on  the  face  of  the  obligation  sued  on 
to  indicate  that  Willson  was  acting  as  the  representative 
•of  the  railroad  company  when  he  executed  it.  From  the 
language  used  in  the  obligation,  it  would  be  equally  as 
easy  to  infer  that  he  was  acting  on  behalf  of  B.  E.  Smith 
k  Co.  as  of  the  railroad  company. 

Nothing  was  averred  in  the  paragraph  of  the  answer, 
«howing  that  Willson,  as  president  of  the  railroad  com- 
pany, was  authorized  to  bind  the  company  by  the  execu- 
tion of  such  obligations  on  its  behalf. 

Nor  was  it  averred,  that  the  obligation  was  executed 
for  any  indebtedness  against,  or  on  account  of  any  busi- 
ness of,  the  company.  That  paragraph,  therefore,  appears 
to  us  to  have  been  bad  on  demurrer.  1  Parsons  Notes  & 
Bills,  pp.  167, 168. 

We  construe  the  action  of  the  court  in  striking  out 
the  counter-claims  of  Hough,  Hughes  and  Doan,  as  being 
equivalent  to  overruling  their  application  to  be  admitted 
as  parties  to  the  suit,  because  of  the  alleged  insufficiency 
of  the  facts  averred  in  such  counter-claims. 

As  has  been  stated  above,  it  will  be  presumed,  in  the 
absence  of  any  allegation  to  the  contrary,  that  the  plain- 
tiff's purchase  of  the  instrument  in  suit  was  a  bona  fide 
one,  and  that  it  was  transferred  to  him  for  a  valuable  con- 
fiideration,  in  the  ordinary  course  of  business. 

McConnell.  the  surviving  partner,  was  the  trustee  for 
the  payment  of  the  debts  generally,  against  his  firm. 

Under  such  circumstances,  the  plaintiff"  was  not  respon- 
sible for  McConnell's  alleged  misapplication  of  the  pro- 
ceeds of  the  sale,  unless  he  participated  in  such  misappli- 
cation.   2  Story  Eq.  Jur.,  sec.  1128. 

There  is  no  averment  in  any  one  of  the  counter-claims, 
that  the  plaintiff's  purchase  was  not  a  bona  fide  one  and 
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not  for  a  valuable  consideration,  or  that  the  plaintift"  \n 
any  manner  participated  in  the  misapplication  of  the  pror 
ceeds  of  his  purchase. 

Without  some  such  averments  as  these,  we  are  of  the- 
opinion,  that  the  counter-claims  did  not  present  facts  suf- 
ficient to  entitle  either  Hough,  Hughes  or  Doan  to  be 
admitted  as  a  party  to  this  suit,  and  that,  consequently^ 
the  court  did  not  err  in  striking  out  such  counter-claims. 

The  insolvency  of  the  firm,  and  of  all  the  members 
of  it  individually,  constituted  no  impediment  to  McCon-r 
nell's  making  a  bona  fide  transfer  of  the  assets  of  the 
firm,  with  the  ostensible  purpose  of  closing  up  its  busi* 
ness.    Frank  v.  Peters^  9  Ind.  343. 

The  judgment  is  afiirmed,  at  the  costs  of  the  appellants* 
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Trespass. — Conversicm. — Principal  and  Agent. —Sale  by  Ageni  in  Violation  of 
his  Instructions, — Harmless  Evidence  and  Instruction  to  Jury. — Instruction  As- 
guming  Fact. — The  owner  of  certain  pergonal  pro|)ert y  placed  the  same  by 
itself,  without  the  knowledge  or  consent  of  A.,  on  preuiineH  belonging  to- 
the  latter,  intended  by  him  ezcluBively  for  the  delivery  of  per8onal  prop- 
erty of  that  class,  which  B.  was  delivering  to  him  by  virtue  of  a  .«()ecial 
contract  between  them.  Such  owner  instructed  C,  who  was  filling  a  lik& 
contract  between  himself  and  B.,  not  to  sell  or  deliver  snch  property  to- 
either  A.  or  B.,  without  receiving  the  pay  therefor;  but  C,  without  beings 
paid  therefor,  sold  and  delivered  the  same  to  B.,  informing  him  of  the 
owner's  direction  in  relation  to  the  pay,  and  B.,  pursuant  to  snch  contract 
with  A.,  who  had  no  notice  of  the  owner's  claim,  delivered  the  same  to- 
A.,  and  received  pay  therefor.  A.  afterward,  with  notice  of  the  owner'* 
claim,  shipped  such  property  to  a  distant  point  and  converted  the  same- 
to  his  own  use,  whereupon  the  owner  commenced  an  action  against  him 
for  damages  for  trespass. 

Hddy  that  the  title  to  the  property  remained  in  the  plaintiff;  that  C.  was,  at 
most,  a  special  agent,  and  had  exceeded  his  authority ;  and  that  the  de- 
fendant was  liable. 
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Hdd,  also,  that  evidence  of  a  atatement  made  by  C.  to  B.,  in  A.'s  absence,  bb 
to  the  plaintifiTs  direction  in  relation  to  the  pay,  though  immaterial,  was 
harmlem. 

Hdd,  also,  that  an  instruction  to  the  jury,  incidentally  alluding  to  "  the 
plaintifiTs  title"  to  the  property,  assumed  the  existence  of  no  fact  necessary 
for  the  plaintiff  to  prove. 

ScH  also,  that  an  instruction  more  favorable  to  the  party  complaining 
thereof  than  is  warranted  by  law  is  harmless  as  to  him. 

Same. — The  placing  of  the  property  on  the  premises  of  the  defendant,  with- 
out his  knowledge  or  consent,  was  a  mere  trespass  committed  by  the 
plaint! fi)  and  did  not  constitute  a  delivery  to  the  defendant,  and  posses- 
sion thereof  so  remained  in  the  plaintiff  as  io  enable  him  to  maintain  an 
action  of  trespass  de  bonis  asportatis. 

Sams. — Pbtoer  of  Agent.-  Notice  to  PurehoKi; — Custom. — The  agency  of  C.  in 
such  case  was,  at  most,  a  special  agency,  limited  by  the  instruction  of  the 
plaintiff;  and  in  any  event,  in  the  absence  of  a  custom  to  the  contrary,  it 
was  his  dutv  to  sell  for  cash  onlv,  without  anv  instruction  so  to  do  from 
the  plaintiff,  and  of  that  the  purchaser  was  bound  to  take  notice. 

From  the  Jackson  Circuit  Court. 

J.  B.  Broion,  for  appellants. 

-B.  H.  Burrell  and  F.  Evierson^  for  appellee. 

WoRDEN,  J. — This  was  an  action  by  the  appellee,  John- 
son, against  Jonah  Rich,  Horace  Smitkin  and  William 
E.  Gibson. 

The  complaint  was  as  follows : 

"  The  plaintiiF  complains  of  said  defendants,  and  says, 
that  the  said  defendants  unlawfully  took  and  carried 
away,  and  converted  to  their  own  use  and  benefit,  twenty 
thousand  oil-barrel  staves,  the  property  of  the  said  plain- 
tiff, of  the  value  of  four  hundred  dollars,  which  staves,  at 
the  time  they  were  so  unlawfully  taken  and  carried 
away,  were  situate  in  the  county  aforesaid ;  that  said 
plaintifl'  was  damaged  thereby  in  the  sum  of  four  hundred 
dollars,  for  which  he  demands  Judgment,"  etc. 

Answers  in  denial;  trial  by  jury;  verdict  and  judg- 
ment for  the  plaintiff,  over  a  motion  by  the  defendants 
for  a  new  trial. 

The  causes  assigned  for  a  now  trial  were  the  following: 

**l8t.     The  verdict  of  the  jury  is  contrary  to  law. 
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"  2cl.  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence. 

"  8d.    The  damages  awarded  by  the  jury  are  excessive. 

"  4th.  The  error  of  law  occurring  at  the  trial,  and  ex- 
cepted to  at  the  time  by  the  defendants,  in  this,  that  the 
court  erred  in  giving  to  the  jury,  of  its  own  motion,  in- 
structions from  one  to  five  inclusive,  and  in  giving  each 
of  said  instructions ;  and  to  the  giving  of  each  and  all  of 
said  instructions,  the  defendants  at  the  time  excepted. 

"  5th.  Error  of  law  occurring  at  the  trial  of  this  case, 
and  excepted  to  at  the  time  by  the  defendants,  in  this, 
that  the  court  erred  in  admitting  in  evidence,  over  the 
objection  of  the  defendants,  the  following  evidence,  to 
wit^   the   evidence   of   Charles  W.  Conner,  as   follows: 

*  The  day  that  Gibson  received  the  staves  from  Conver, 
and  before  Gibson  had  arrived,  I  told  Conver  that  those 
staves  belonged  to  Mr.  Johnson,  and  that  he  must  not 
turn  them  over  to  Gibson  until  they  were  paid  for.'  Also 
the  testimony  of  Thomas  W.  Brown,  which  is  as  follows : 

*  On  the  day  Gibson  was  to  receive  the  staves,  I  heard 
Conner  tell  Conver  that  he  must  not  turn  over  the  staves 
to  Gibson  until  Mr.  Johnson  was  paid  for  them.'  Also 
the  testimony  of  John  W.  Arthur,  which  is  as  follows: 

*  I  heard  Conner  tell  Conver,  on  the  day  that  Gibson  re- 
ceived the  staves,  that  he  must  not  turn  over  the  staves 
to  Gibson  until  Mr.  Johnson  was  paid  for  them.'  To  the 
admitting  in  evidence  of  the  foregoing  statements  of  each 
and  all  of  said  witnesses,  the  defendants  at  the  time  ex- 
cepted." 

The  following  facts  may  be  gathered  from  the  evidence 
in  the  cause : 

The  defendant  Gibson  had  a  contract  with  John  Con- 
ver, by  which  Conver  was  to  deliver  to  Gibson  three  hun- 
dred thousand  staves.  Conver  also  had  a  contract  with 
Charles  W.  Conner,  bv  which  Conner  was  to  deliver  to 
Conver  one  hundred  thousand  staves,  to  be  delivered  at 
Gibson's  stave  yard  in  Ewing.     The  staves  which  Conner 
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^was  to  deliver  to  Conver  were  intended,  and  did  in  fact 
go,  to  make  up  the  quantity  which  Conver  was  to  deliver 
to  Gibson.  While  the  above  contracts  were  in  force,  and 
not  fully  performed,  Johnson,  the  plaintiff,  made  the 
staves  for  which  the  action  was  brought,  upon  his  own 
land,  and  caused  them  to  be  placed  in  Gibson's  stave 
yard,  above  mentioned,  without  any  consent  thereto  on 
the  part  of  Gibson,  so  far  as  the  evidence  shows.  Gibson 
had  the  yard  exclusively  for  those  who  had  contracts  with 
him  for  the  delivery  of  staves  to  him,  and  no  one  save 
those  who  had  such  contracts  had  a  right  to  place  staves 
there.  Johnson's  staves  were  piled  separate  from,  and 
not  mixed  with,  other  staves.  He  expected  to  sell  them 
to  Gibson  or  Conner.  There  was  no  evidence  that  he 
«ver  did  sell  them  himself  to  Conner  or  any  one  else,  or 
that  he  ever  got  any  pay  for  them. 

While  the  staves  were  thus  in  Gibson's  yard,  Conver 
turned  them  over  to  Gibson,  in  discharge  of  his  contract, 
:and  received  pay  therefor  from  Gibson,  the  latter  having 
no  notice  of  Johnson's  claim. 

There  is  evidence  tending  to  show  that  Conver  bought 
the  staves  of  Conner,  but  it  fails  to  show  that  he  paid 
him  therefor.  While  the  staves  remained  at  Gibson's 
yard,  and  before  they  were  shipped,  Gibson  had  notice 
•of  Johnson's  claim,  and  that  he  was  not  willing  that  the 
staves  should  go  until  he  was  paid  therefor.  Thereupon 
Oibson  caused  the  staves  to  be  shipped  to  himself  at 
Aurora.  Gibson  was  present  at  the  stave  yard  when  the 
staves  were  turned  over  by  Conver  to  him,  and  it  was  on 
that  day  that  Conner  told  Conver,  according  to  the  evi- 
dence objected  to,  that  the  staves  belonged  to  Mr.  John- 
son, and  that  he  must  not  turn  them  over  to  Mr.  Gibson 
«ntil  they  were  paid  for. 

There  was  some  evidence  from  which  it  might,  perhaps, 
have  been  inferred,  that  Johnson  had  constituted  Conner 
his  agent  for  the  purpose  of  making  sale  of  the  staves. 
Thus,  he  said  in  bis  evidence : 
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"  1  told  Charley  Conner,  that  day  in  the  forenoon,"  (the 
day  the  s.taves  were  turned  over  to  Gibson,)  *'  not  to  put 
the  staves  in  to  Gibson  unless  I  got  my  money." 

We  deem  it  unnecessary  to  say  anything  more  in  re- 
spect to  the  evidence  of  what  Conner  said  to  Convor^ 
which  was  objected  to,  than  this,  that  we  can  not  see 
how  it  could  in  any  manner  afiect  the  legal  merits  of  the 
case. 

It  could  have  worked  the  appellants  no  possible  harm,, 
as  it  was  entirely  immaterial  whether  the  statement  was 
made  by  Conner  or  not.  If  a  technical  error  was  com- 
mitted in  admitting  the  evidence,  it  was  a  harmless  error, 
for  which  the  judgment  should  not  be  reversed.  We 
think  it  could  have  had  no  influence  whatever  with  the 
jury  in  passing  upon  the  facts  upon  which  the  case  must 
rest.  If  Johnson  never  sold  the  staves,  either  in  person 
or  by  agent,  the  title  still  remained  in  him,  and  Gibson 
became  liable  to  him  for  their  value  when  he  removed 
them  from  the  yard,  and  shipped  them  away  to  Aurora^ 
thereby  converting  them  to  his  o^yn  use.  The  fact  that 
Johnson  placed  the  staves  in  Gibson's  stave  yard  did  not 
make  them  Gibson's  staves,  nor  did  it  authorize  him  to 
ship  them  away,  and  thus  deprive  Johnson  of  his  prop- 
erty. On  the  other  hand,  if  Johnson,  either  by  himself 
or  agent,  made  a  valid  sale  of  the  staves,  by  which  the- 
title  passed,  he  had  no  right  of  action  against  Gibson  for 
shipping  them  away.  In  either  event  it  would  be  en- 
tirely immaterial  whether  the  conversation  took  place ; 
and,  if  it  took  place,  it  could  do  neither  party  any  good 
or  harm. 

We  do  not  find  in  the  brief  of  counsel  for  the  appel- 
lant any  objection  to  the  fifth  charge  given,  and  it  will 
not  be  further  noticed. 

The  first  to  the  fourth  inclusive  are  as  follows : 

"  Ist."  (After  stating  the  issues,)  "  If  the  jury  find  from 
a  preponderance  of  the  evidence,  that  the  plaintiff  was 
the  owner  of  the  staves  in  controversy  in  this  suit,  and 
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that  he  never,  parted  with  the  property  in  such  staves; 
tliat  the  defeiiduats  bought  the  staves  of  another  person 
than  the  plaintiff,  in  good  faith,  and  without  notice  of 
plaintiff's  title,  but  that,  before  the  removal  of  the  staves 
from  where  the  plaintiff  piled  them  in  the  stave  yard,  the 
defendants  had  notice  of  the  plaintift''s  title,  but,  not- 
withstanding such  notice,  the  defendants  removed  such 
staves  and  carried  them  away,  you  should  find  for  the- 
plaintiff;  and  the  measure  of*  his  damages  should  be  the 
value  of  such  staves  at  the  time  of  such  removal,  together 
with  legal  interest  to  this  time. 

'* 2d.  If  the  jury  should  find  by  a  preponderance  of  the 
proof,  that  Conner  was  the  agent  of  the  plaintiff'  for  the 
management  and  sale  of  the  staves  in  controversy,  and 
that  plaintiff  instructed  said  Conner  not  to  part  with  the 
staves  until  the  money  was  paid  for  them,  then  if  you 
find  he,  Conner,  even  did  agree  to  the  delivery  of  the 
staves  to  the  de^udants  or  to  any  one  else,  without  the 
payment  of  the  money,  said  Conner  exceeded  his  author- 
ity, and  the  plaintiff'  was  not  bound  by  his  act  in  thus 
delivering  the  staves  without  first  receiving  the  price  for 
which  thev  were  sold. 

''8d.  If  the  jury  find  that  the  plaintiff  called  on  Con- 
ner to  point  out  to  him  where  he  should  pile  his  staves, 
and  Conner  pointed  out  where  they  were  to  be  piled,  and 
plaintiff  accordingly  had  them  piled  there,  this  simple 
fact  would  not  constitute  Conner  plaintiff's  agent.  But, 
if  plaintiff'  at  the  time  authorized  Conner  to  sell  them  for 
him,  but  not  to  sell  them  except  for  cash,  and  not  to  let 
them  go  except  for  cash,  then  Conner  would  be  the  agent 
for  plaintiff,  but  would  be  limited  in  his  power  to  the 
precise  terms  named,  and  could  not  sell  the  staves  in  any 
other  way  or  upon  any  other  terms. 

"4th.  If  the  Jury  shall  find  by  a  preponderance  of  the 
evidence,  that  the  defendant  Gibson  bought  the  staves 
in  controversy  from  another  person  than  the  plaintiff,  in 
good  faith,  without  any  notice  of  plaintiff's  title,  and  that 
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he  removed  them  from  the  yard  before  he  .had  any  notice 
of  the  plaintiff's  title,  and  that  no  demand  was  made  of 
•defendants  for  tlie  property  before  this  action  was  com- 
menced, then  you  should  find  for  the  defendants  in  this 
form  of  action." 

We  are  not  prepared  to  say,  that  the  fourth  charge  wa« 
not  more  favorable  to  the  defendants  than  they  were  en- 
titled to,  on  the  subject  of  the  necessity  of  a  demand  be- 
fore suit;  but  of  this  the  defendants  could  not  complain, 
and  we  make  no  decision  on  the  point.  The  objection 
nrged  to  the  charge  is,  that  it  assupies  that  the  appellee 
had  the  title  to  the  staves.  We  are  of  opinion,  however, 
that  the  charge  is  not  open  to  the  objection  made. 

The  point  of  the  charge  is  as  to  the  necessity  of  a  de- 
mand before  suit,  in  the  case  supposed,  and  the  plaintiff  *8 
title  is  only  mentioned  incidentally,  and  in  such  a  way  as 
that  the  jury  could  not  have  understood  the  court  as  in- 
timating, that,  in  point  of  fact,  the  plaintiff  had  a  title 
to  the  property. 

We  return  to  the  first  charge,  in  respect  to  which  we 
•need  not  determine  whether  it  is  not  more  favorable  to 
"the  defendants  than  they  could  ask,  in  making  the  plain- 
tiff's right  to  recover,  in  the  case  supposed  in  the  fore- 
part of  the  charge,  depend  upon  notice  to  the  defendants 
of  the  plaintift^'s  title,  before  they  removed  the  staves. 

If  the  charge  was  erroneous  in  this  respect,  the  defend- 
ants, the  appellants  herein,  can  not  complain  thereof. 

The  objection  to  the  charge,  as  we  understand  the 
•elaborate  brief  of  counsel  for  the  appellants,  is,  that 
it  informs  the  jury,  that,  on  the  facts  hypothetically 
p«t  in  the  charge,  the  plaintiff  could  recover  in  this  ac- 
tion. It  is  claimed  that  the  action  is  trespass  de  bonis 
'Usportatis^  and  t^hat  it  will  not  lie  where  the  plaintiff  has 
parted  with  his  possession,  although  he  may  not  have 
parted  with  the  property  in  the  goods. 

It  is  claimed  by  counsel,  that,  when  Johnson  placed 
the  staves  in  the  stave  yard  of  Gibson,  he  so  far  parted 
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with  the  possession  as  that  he  could  not  maintain  an  ac- 
tion of  trespass  de  bonis  asportatis  for  taking  and  carrying- 
them  away,  but  that  he  must  resort  to  trover  or  other  ac- 
tion to  obtain  a  remedy. 

We  do  not  think,  however,  that  Johnson,  by  placing- 
the  staves  in  the  stave  yard  of  Gibson,  parted  with  his. 
possession  at  all.  He  had  no  right  or  authority  from 
Gibson  to  place  them  there,  and  Gibson  did  not  receive 
them  when  they  were  placed  there.  He  was  a  mere  tres- 
passer on  the  ground  of  Gibson  when  he  placed  the  staves 
thereon.  Gibson  would  have  had  the  right  to  remove 
the  staves  from  his  yard,  placing  them  in  some  reasonable 
place,  so  that  the  plaintiff  could  take  charge  of  them. 
In  doing  so,  he  would  not  have  been  guilty  of  a  trespass. 
But,  when  Gibson  not  only  removed  the  staves  from  hi& 
yard,  but  shipped  them  away  to  a  distant  point,  for  his 
own  use,  he  abused  the  authority  whiqh  the  law  conferred 
i<pon  him  to  remove  the  staves  from  his  premises,  and  h& 
became  a  trespasser  ab  initio.  Burton  v.  Calawayy  20  Ind. 
469.  Conceding,  therefore,  the  action  to  have  been  tres- 
pass de  bonis  cLsportatis,  it  was  well  brought,  and  the  ob- 
jection urged  to  the  charge  is  without  just  foundation. 

It  is  claimed  by  the  appellants,  that  the  second  and 
third  instructions  misstate  the  law  on  the  subject  of 
agency ;  that  the  agency  of  Conner  was  a  general  agency ; 
and  that  a  person  dealing  with  him  as  such  would  not  be 
bound  by  the  instructions  given  by  his  principal,  unknown 
to  the  party  thus  dealing.  It  would  seem  that  Conner,^ 
if  he  was  the  agent  of  Johnson  for  the  sale  of  the  staves, 
was  a  special,  and  not  a  general,  agent.  The  agency  was 
for  the  sale  of  one  particular  piece  of  property,  the  lot  of 
staves,  and  this  would  seem  to  be  a  special  agency. 

But,  supposing  that  Johnson  had  given  Conner  no  in- 
structions as  to  whether  he  should  sell  on  credit  or  for 
cash,  but  had  simply  authorized  him  to  sell  the  staves^ 
the  law  would  imply  that  he  should  sell  for  cash  only,  in 
the  absence  of  any  custom  to  the  contrary,  which  was  not 
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shown  in  the  case.  The  rule  applies,  we  think,  to  the 
sale  of  a  particular,  specific  piece  of  property,  whatever 
may  be  the  rule  in  case  of  an  agency  for  numerous  sales 
in  the  general  course  of  business. 

Story  says :  "  Thus,  for  example,  by  the  usage  of  trade, 
4i  sale  of  goods  may  ordinarily  be  made  by  a  factor  on 
<;redit;  but,  by  the  like  usage  of  trade,  a  sale  of  stock  by 
a  broker  is  always  understood  to  be  a  sale  for  ready 
money.  Hence,  if  a  broker  should  sell  stock  on  a  credit, 
the  sale  would  be  invalid ;  and  the  principal  would  be  en- 
titled to  recover  it  back."     Storj'  Agency,  sec.  226. 

In  Wharton  Agency,  sec.  192,  it  is  said:  "As  the 
usage  of  a  particular  business  at  a  particular  place  is  sup- 
posed to  be  incorporated  in  the  contract,  if  the  usage  is 
for  sales  under  the  particular  circumstances  to  be  made 
on  credit,  the  agent  is  justified  in  complying  with  this 
usage  if  he  use  due  precaution  as  to  the  vendee.  It  is 
otherwise  when  there  is  no  such  usage." 

And,  again,  the  same  author,  at  sec.  740  of  the  same 
work,  says :  ^^  No  doubt  it  is  stated  as  a  general  rule 
that  a  factor  must  sell  for  cash ;  though  even  by  Chancel- 
lor Kent,  who  expresses  himself  to  this  efiect  most  une- 
quivocally, it  is  admitted  that  the  factor  may  '  sell  in  the 
usual  way,  and  consequently  it  is  implied  that  he  may 
sell  on  credit  without  incurring  risk,  provided  it  be  the 
usage  of  the  trade  at  the  place,  and  he  be  not  restrained 
l)y  his  instructions,  and  does  hot  unreasonably  extend  the 
term  of  credit,  and  provided  he  use  due  diligence  to  as- 
•certain  the  solvency  of  the  purchaser.'  That  '  a  factor 
may  sell  goods  on  credit,  that  being  the  ordinary  course 
of  conducting  mercantile  afiiirs,'  is  expressly  stated  by 
Mr.  McCulloch,  and  that  such  is  the  custom  we  may  re- 
gard as  an  established  fact,  to  be  qualified  only  by  proof 
of  an  inconsistent  local  law.  Of  course  this  custom  is  to 
lt)e  limited  to  those  who  are  technically  factory,  and  can 
not  be  extended  to  cover  the  case  of  brokers,  or  of  per- 
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«on6  employed  by  a  principal  to  efteet  special  and  pecu- 
Jiar  sales." 

See,  also,  the  cases  of  The  State  of  Illinois  v.  Delajield^  8 
l^aige,  526,  and  Delafield  v.  The  State  of  Illinois,  26  Wend. 
190. 

Such  being  the  law,  the  purchaser  from  Conner,  as  such 
agent,  was  bound  to  take  notice  that  he  could  sell  for 
cash  only ;  and  there  was  no  error  in  the  instructions  on 
this  point. 

We  think  the  verdict  was  sustained  bv  the  Evidence, 
^nd  find  no  ground  for  the  reversal  of  the  judgment. 

The  judgment  below  is  affirmed,  with  costs. 


Nelson,  Exbcutor,  v.  Wilson. 

y9mu—  Widow's  Right  to  Five  Hundred  Dollars,— The  widow  of  a  testator  is 
entitled  to  five  hundred  dollars,  in  personal  property  or  money,  oat  of 
hw  estate,  as  provided  by  statute,  in  addition  to  any  devise  made  in 
her  behalf  by  the  will. 

From  the  Posey  Circuit  Court. 

A.  P.  Hovey  and  G,  V.  MenzieSy  for  appellant. 
W.  P.  Edson,  for  appellee. 

Perkins,  J. — *'  This  was  an  action  by  appellee,  as  widow 
of  John  S.  L.  Wilson,  deceased,  against  appellant,  as 
executor  of  the  last  will  and  testament  of  the  decedent, 
to  recover  the  sum  of  five  hundred  dollars,  over  and 
above  the  amount  of  property  bequeathed  her  by  the  will 
of  her  husband. 

"  Answer  of  appellant,  alleging  that  appellee,  as  widow 
of  decedent,  received  from  appellant,  as  executor  of  the 
last  will  and  testament  of  her  husband,  personal  prop- 
erty of  the  value  of  nine  hundred  and  ninety  dollars, 
the  amount  bequeathed  her  by  her  husband,  and 
that   appellee,  with  a    full    knowledge    of   her  rights 
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under  the  statutes  of  the  State,  and  with  a  full  knowl- 
edge of  the  terms  and  provisions  of  the  will,  and  well 
knowing  the  premises,  made  her  election  to  take  un- 
der the  will,  instead  of  under  the  statute,  and  failed,  neg-^ 
lected  and  refused  to  make  any  renunciation  of  the  same,, 
and  received  from  appellant,  as  executor,  etc.,  said  sunt 
of  money,  has  enjoyed  the  same,  entered  upon  and  takea 
possession  of  the  real  estate  devised  her  hy  the  will. 

"  The  action  of  the  court,  in  sustaining  appellee's  demur-^ 
rer  to  appellant's  answer,  and  in  rendering  judgment  for 
appellee,  is  the  error  assigned. 

"  The  suflBlciency  of  the  answer  raises  the  whole  question : 
Can  appellee,  the  averments  in  the  answer  being  true,  re- 
cover a  further  sum  of  five  hundred  dollars,  under  the 
statutes  of  Indiana,  over  and  above  the  amount  already 
paid  her  by  appellant? 

"  We  are  aware  that  this  court  seems  to  have  decided 
the  point  in  favor  of  the  right  of  appellee,  in  Loring  v» 
Crafty  16  Ind.  110,  but  we  contend,  that  that  case, 
with  all  due  respect  to  the  court,  was  ill-considered, 
not  fully  discussed,  and  is  directly  at  variance  with  the 
whole  current  of  opinion  and  decisions  both  in  England 
and  the  United  States,  and  we  respectfully  ask  that  it 
may  be  reviewed,  and,  if  found  against  reason  and  au- 
thority, overruled." 

We  take  the  foregoing  statement  of  the  case  and  of 
the  question  to  be  decided  from  appellant's  brief. 

From  an  early  period  in  the  history  of  the  State,  we 
have  had  a  statutory  provision  allowing  a  widow  to  se- 
lect, from  the  property  left  by  her  deceased  husband,  an 
amount  for  which  she  should  "  not  be  required  to  ac- 
count."    See  Jelly  v.  Elliott,  1  Ind.  119. 

In  Bratney  v.  Curry,  33  Ind.  399,  it  is  said  of  this  pro- 
vision, by  Frazer,  Judge,  that  the  right  to  this  sum 
gives  the  widow  "  a  credit  for  the  necessaries  of  life  at 
once  upon  the  husband's  death,  and  the  means  of  decent 
burial  should  she  die  before   the  amount  comes  to  her 
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hands.  The  statute  requires  a  liberal,  instead  of  a  narrow, 
interpretation,  in  order  to  accomplish  the  purposes  of  the 
Legislature  in  enacting  it."  See  Kellogg  v.  GhraveSj  5  Ind- 
509. 

In  Cheek  v.  Wilson^  7  Ind.  854,  it  was  held,  that  the  pro- 
vision was  meant  to  be  "  independent  of  dower,  or  of  be- 
quests contained  in  a  will." 

In  Loring  v.  Crafty  16  Ind.  110,  the  decision  in  Cheek  v. 
WiUoriy  supruy  was  followed. 

In  Dunham  v.  Tappariy  31  Ind.  173,  it  was  decided,  that 
"  A  surviving  wife  who  has  accepted  the  provision  made 
for  her  by  the  will  of  her  deceased  husband  is  entitled 
also  to  the  sum  of  three  hundred  dollars,  allowed  her  "  by 
section  21, 1  R.  S.  1876,  p.  412.  \      > 

The  court  say :  "  Loring  v.  Crafty  16  Ind.  110,  is  directly 
in  point ;  and  we  have  no  doubt  of  the  correctness  of  that 
decision. " 

The  judgment  is  affirmed,  with  costs. 


Jones,  Administrator,  v.  Johnson. 

Bill  of  Exceftions.—  PraeUce.  —  SuUement  oJFoxiz  by  Judge, — AffidamL — 
It  is  the  duty  of  the  judge  who  has  presided  at  the  trial  of  a  cause,  in 
signing  a  bill  of  exceptions,  to  see  that  the  same  embodies  a  full  and  fair 
statement  of  all  the  circumstances  connected  with  any  action  taken  by 
him  on  the  trial,  which  is  complained  of  as  error,  and  his  own  actions; 
being  peculiarly  within  his  own  knowledge,  need  not  be  presented  or 
made  known  to  him  by  affidavit. 

Same. — Motion  for  New  TriaL — A  motion  for  a  new  trial,  for-  any  of  the 
causes  set  out  in  the  first  specification  of  section  3o2  of  the  practice  act, 
need  not  be  supported  by  affidavit. 

Same. — Dimgreement  cf  Jury, — The  provisions  of  section  331  of  the  practice 
act,  in  relation  to  the  doty  of  the  court  where  a  jury  disagrees,  are  man*, 
datory,  and  not  merely  directory. 

Same. — Further  Tnslruetians  to  Disagreeing  Jury, — A  court  has  no  right,  dur* 
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ing  the  abaenoe  and  without  the  knowledge  of  the  parties  or  their  attor- 
,    neys,  to  enter  the  jury  room  and  instruct  the  jury  as  to  any  matter  of 

law  or  fact  upon  which  they  dinagree. 
0AHE. — Receiving  Verdiety  or  Instructing  Jury,  on  Sunday. — A  verdict  may  be 
received,  and  a  court  may  instruct  a  jury  which  has  disagreed,  on  Sun- 
day, 

From  the  Montgomery  Circuit  Court. 

M.  Jones,  J.  L.  Miller^  O.  0.  Behm.  J.  Park.  A.  0. 
Behm  and  J.  R.  Coffroth,  for  appellant. 

R.  P.  Davidson,  J.  C.  Davidson,  L.  McClurg  and  J.  V. 
jCentj  for  appellee. 

HowK,  J. — This  action  was  commenced  by  the  appel*- 
lant,  as  plaintiff,  against  the  appellee,  as  defendant,  in  the 
Clinton  Circuit  Court. 

The  venue  of  the  action  was  properly  changed,  first 
to  the  Boone  Circuit  Court,  and  afterward  to  the  court 
below. 

As  originally  £led,  the  appellant's  complaint  contained 
two  paragraphs;  but,  during  the  trial  of  the  cause,  the 
appellant  withdrew  and  dismissed  his  action  as  to  the 
first  paragraph  of  his  complaint,  leaving  for  trial  the  is- 
sues joined  in  the  second  paragraph. 

We  give  the  substance  of  the  second  paragraph  of  the 
complaint,  as  necessary  to  a  proper  understanding  of  the 
c^e : 

The  appellant  alleged  therein,  in  substance,  that,  dn 
tlie  6th  day  of  January,  1878,  one  William  A.  Fowler 
died  intestate,  at  Tippecanoe  county,  Indiana,  and  that, 
OP  the  4th  day  of  October,  1873,  the  appellant  was  duly 
appointed  and  qualified  as  administnitor  de  bonis  non  of 
said  decedent's  estate ;  that  the  personal  estate  of  said 
decedent,  except  the  claim  sued  for  in  this  action,  did  not 
exceed  the  sum  of  five  hundred  dollars,  and  that  the 
debts  against  said  estate  exceeded  the  sura  of  six  thou- 
ftJBOid  five  hundred  dollars,  showing  an  indebtedness 
against  said  estate,  in  excess  of  the  personal  estate, 
except  as  aforesaid,  of  at  least  the  snm  of  six  tl^ousand 
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dollars,  which  had  not  been  paid  or  settled  by  the  former 
administrator ;  that,  on  the  5th  day  of  April,  1871,  the 
-appellee  executed  a  mortgage  conveying  to  said  decedent 
ihe  tract  of  land  therein  described,  as  security  for  the 
|)iayment  of  a  debt  evidenced  by  five  notes  of  even  dat^ 
ip^ith  said  mortgage,  and  executed  by  the  appellee  to  said 
decedent,  amounting  to  five  thousand  four  hundred  an^ 
ten  dollars,  and  payable,  without  interest,  as  follows :  one 
for  one  thousand  five  hundred  dollars,  on  the  1st  day  of 
March,  1874,  and  the  other  four,  each  for  nine  hundred 
and  seventy-seven  dollars  and  fifty  cents,  on  the  1st  day 
of  March,  in  the  years  1875,  1876,  1877  and  1878,  respee^ 
ttvely ;  that  the  appellant  could  not  file,  with  his  com- 
plaint, copies  of  the  said  notes,  because  they  were  eithet 
in  the  appellee's  possession,  or  had  been  destroyed  by 
him  or  with  his  knowledge  and  consent,  and  without 
the  appellant's  knowledge  and  consent;  and  that  all  of 
said  notes  remained  unpaid. 

A  copy  of  said  mortgage  was  filed  with  and  made  part 
0f  said  complaint. 

The  appellant  further  averred,  that,  on  the  ISth  d&y  of 
July,  1872,  the  said  decedent  was  indebted  to  divers  per* 
sons,  in  various  sums,  to  the  amount  of  six  thousand 
dollars,  all  of  which  still  remained  u-npaid,  and  consti^ 
tnted  the  existing  indebtedness  of  said  estate ;  that,  on 
faid  last  named  day,  the  said  decedent  having  become 
weak  and  feeble,  both  mentally  and  physically,  and  being 
nnder  the  influence  and  conti'ol  of  the  appellee,  who  was 
his  son-in-law,  he,  the  said  decedent,  confederating  and 
oonspiring  with  the  appellee  to  cheat,  hinder,  delay  and 
defraud  the  said  creditors  of  said  decedent,  at  the  in* 
-stance  and  by  the  procurement  of  the  appellee,  without 
any^ consideration  whatever,  cancelled  and  discharged  the 
said  mortgage  and  said  notes,  and  delivered  the  same  td 
the  appellee,  without  the  payment  at  any  time  of  thci 
said  debt,  or  any  part  thereof  by  the  appellee  to  said  de- 
cedent (h*  to  any  other  competent  person,  and  he,  the  ap-^ 
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pellee,  having  then  and  there  full  knowledge  of  the  said 
fraudulent  intent  and  purpose  of  the  decedent;  and  that 
said  decedent  died  seized  of  no  other  property,  real  or 
personal,  out  of  which  the  said  debts  against  his  estate 
could  be  paid.  Wherefore  the  appellant  demanded  judg- 
ment for  seven  thousand  dollars,  and  for  the  foreclosure 
of  said  mortgage  and  the  sale  of  the  property,  etc. 

To  this  paragraph  of  the  complaint,  the  appellee  an* 
swered  in  two  paragraphs,  as  follows : 

1.  A  general  denial ;  and, 

2.  Payment  in  full  before  the  commencement  of  the 
action. 

The  appellant  replied  by  a  general  denial  to  the  second 
paragraph  of  the  answer. 

The  issues  thus  joined  were  tried  by  a  jury  in  the 
court  below,  and  a  verdict  was  returned  for  the  appellee. 

The  appellant's  motion  for  a  new  trial  was  overruled, 
and  to  this  decision  he  excepted.  And  judgment  was 
then  rendered  on  the  verdict. 

The  only  error  assigned  by  the  appellant  in  this  court 
is  the  decision  of  the  court  below,  in  overruling  his  mo- 
tion for  a  new  trial. 

Among  the  causes  for  a  new  trial  assis^ned  by  the  ap- 
pellant in  his  motion  therefor  was  the  following : 

"4th.  Irregularity  of  the  court,  in  this,  to  wit:  Be- 
cause, after  the  court  had  charged  the  jury,  on  Saturday, 
the  6th  day  of  May,  1876,  they  retired  to  deliberate  on 
their  verdict,  and  having  deliberated  thereon  until  the 
next  day,  the  same  being  Sunday,  and  not  having  yet 
agreed  upon  their  verdict,  the  honorable  the  judge  of 
this  court  went  to  the  jury  room,  and  while  the  jury 
were  all  present  and  so  deliberating  on  their  verdict,  and- 
orally  charged  the  jury  as  to  their  duty  in  the  case,  and 
also  as  to  the  law  of  the  case,  and  all  this  in  the  absence 
and  without  the  knowledge  or  consent  of  the  plaintiff.'* 

It  appears  from  the  bill  of  exceptions,  which  is  prop- 
erly in  the  record,  that,  "  on  the  trial  of  the  above  enti- 
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tied  cause,  the  jury  were  instructed  by  the  court  on  Sat- 
urday, and  sent  to  the  jury  room  to  consult  of  their  ver- 
dict at  about  two  o'clock  p.  m.  of  said  day;  that  the 
senior  counsel  for  the  plaintiff  resided  in  Lafayette,  and 
counsel  for  defendant  resided  in  Frankfort  and  Lafayette, 
Indiana,  and  said  counsel,  at  six  o'clock  Saturday  even- 
ing, desiring  to  leave  Crawfordsville  for  their  homes,  the 
jury  still  being  out  and  not  yet  having  agreed  on  a  ver- 
dict, agreed  with  each  other  and  the  judge,  that  they 
would  go  home,  and  leave  the  matter  in  the  hands  of  the 
court,  reserving  the  right  to  all  motions  for  a  new  trial, 
or  objections  to  the  verdict,  to  be  made  on  the  next 
Wednesday,  the  same  as  if  made  when  the  verdict  was 
rendered;  whereupon  said  counsel  left  for  their  homes^ 
in  pursuance  of  said  agreement ;  that  the  next  day,  being 
Sunday,  and  about  one  o'clock  of  the  day,  the  bailiff  in 
charge  of  the  jury,  L'a  Suman,  informed  the  court,  the 

Honorable Thomas,  judge  of  said  court,  that  the 

jury  desired  to  see  said  judge,  who  accordingly  went  to 
the  jury  room  and  met  the  jury,  the  said  judge  and  the 
jury  and  the  bailiff  being  the  only  persons  present;  that 
the  jury  then  asked  said  judge  the  questions  on  which 
they  wanted  instructions,  the  points  being  the  same  upon 
which  the  said  judge  had  already  instructed  them  in  the 
first  instance;  the  said  judge  answered  their  questions 
by  giving  them,  as  near  as  he  could,  orally,  a  repetition 
of  what  he  had  formerly  said  to  them  in  his  written  in- 
structions on  the  same  points,  but  perhaps  enlarging 
somewhat  thereon,  in  response  to  their  questions ;  after 
which  he  said  to  the  jury,  in  substance,  that  they  had 
already  been  out  some  time,  but  as  the  case  had  con- 
sumed a  good  deal  of  time  in  its  trial,  and  as  it  was  a 
matter  that  probably  must  ultimately  be  settled  by  a 
jury,  that  the  court  did  not  know  that  it  could  be  more 
fairly  presented  than  it  had  been  to  them,  he  felt  like 
giving  them  a  full  opportunity  to  agree  on.  a  verdict,  if 
possible.    Li  response  to  this,  the  jury  expressed  a  desire 
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to  consnlt  forther;  the  judge  then  retired,  and  in  a  shorl 
time,  not  to  exceed  an  hour,  he  waa  sent  for  to  receive! 
their  verdict,  which  he  did.  !N'one  of  the  counsel  in  the! 
case  were  in  Crawfordsville,  afler  they  left  on  Saturday, 
until  the  next  Wednesday  following;  because  of  ther 
agreement  on  both  sides,  that  the  matter  was  left  in  th4 
hands  of  the  judge,  he  felt  it  his  duty  to  give  the  in- 
struction, or  answer  the  questions  of  the  jury,  in  their  ab-. 
sence ;  the  plaintiff  and  defendant  were  also  absent  with 
their  counsel,  and  returned  with  them.** 

We  have  set  out  this  statement  from  the  bill  of  excep- 
tions, signed  by  the  judge  of  the  court  below,  because  it 
shows  the  action  of  the  court  complained  of  as  irregular, 
and  because  it  shows,  also,  the  circumstances  under  which 
such  action  was  had. 

It  further  appears  from  the  bill  of  exceptions,  that,  "  to 
the  making  and  inserting  of  this  statement,'*  which  we 
have  set  out,  ^^  as  a  part  of  the  bill  of  exceptions  in  thin 
cause,  the  defendant  objects  and  excepts,  on  the  ground 
that  it  was  no  proper  part  of  the  record  of  this  cause." 

In  this  court,  the  appellee  has  filed  a  written  motion  to 
strike  out  of  the  bill  of  exceptions  and  the  record  of  this 
cause  the  foregoing  statements,  for  the  following  reasons: 

1.  That  the  same  was  not  a  proper  part  of  the  record  j 

2.  That  the  facts  therein  stated  were  not  properly* 
brought  to  the  knowledge  of  the  court  below ;  and, 

3.  That  the  said  part  of  said  bill  of  exceptions  wat 
the  mere  statement  and  entry  of  the  clerk,  and  the  same^ 
WHS  not  proper  to  be  made. 

It  is  proper  that  we  should  dispose  of  this  motion  be- 
fore we  consider  and  decide  the  questions  presented  bjr 
the  alleged  error  assigned  by  the  appellant.  It  seems  to 
us,  that  the  reasons  assigned  by  the  appellee  in  support 
of  his  motion  are  insufficient.  The  statement  of  facts, 
objected  and  excepted  to  by  the  appellee,  was  a  proper 
and  necessary  part  of  the  record.  If  the  facts  existed  as^ 
stated,  the  court  would  have  been  derelict  in  its  duty,  and 


MAY  TERM,  1878.  2«t 

JoiM0)  Administrator,  c.  Johnson. 

—  ■  - 

would  have  eubjected  itself  to  just  censure,  if  it  had 
failed  or  refused,  at  the  request  of  the  appellant,  to  em^ 
body  a  full  and  fair  statement  of  those  facts  in  a  proper 
bill  of  exceptions.  The  facts,  if  they  existed,  were  pecu^' 
Itarly  within  the  knowledge  of  the  court,  and  it  was  not 
necessary  that  they  should  be  brought  to  its  knowledge 
by  the  appellant,  by  affidavit  or  otherwise.  This  state*- 
ment  of  facts  does  not  purport  to  be  ^'  the  mere  statement 
and  entry  of  the  clerk,"  but  it  is  made  a  part  of  the  re^ 
cord  of  this  cause,  iu  the  mode  prescribed  by  the  jstatuto.' 
In  our  opinion,  this  court  has  neither  the  right  nor  thar 
power  to  strike  out  this  statement  of  facts  from  the  records 
The  appellee's  motion  is  therefore  overruled. 

'  We  come  now  to  the  consideration  of  the  alleged  ir^ 
regularity  of  the  court  below,  as  the  same  is  shown  in  and? 
by  the  foregoing  statement  of  facts,  taken  from  the  record. 
The  first  statutory  cause  for  a  new  trial,  as  the  same  i# 
found  in  section  852  of  the  practice  act,  is  as  follows : 

*'  First,  Irregularity  in  the  proceedings  of  the  courts 
jury  or  prevailing  party,  or  any  order  of  court  or  abusd 
of  discretion,  by  which  the  party  was  prevented  from 
having  a  fair  trial."    2  R.  S.  1876,  p.  179.  i 

This  is  not  one  of  the  causes  which  ^^  must  be  sustained 
by  affidavit  showing  their  truth."  2  R.  S.  1876,  p.  188^ 
sec.  355. 

It  was  sustained  in  this  case,  if  sustained  at  all,  in 
the  only  mode  prescribed  by  the  statute,  by  a  proper 
bill  of  exceptions.  It  seems  to  us,  that  the  ao-^ 
tion  of  the  court,  complained  of  by  the  appellant,  which 
complaint  is  fully  sustained  by  the  record,  wa0 
such  an  irregularity  in  the  proceedings  of  the  court 
as  the  law  affords  no  warrant  for,  nor  will  excuse^ 
After  a  cause  has  been  finally  submitted  to  a  jury,  and 
they  have  retired  for  deliberation,  it  is  provided  in  seo* 
881  of  the  practice  act,  that,  ^'  if  there  is  a  disagreement 
between  them  as  to  any  part  of  the  testimony,  or  if  thejr 
desire  to  be  informed  as  to  any  point  of  law  arising  ifi 
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the  case,  they  may  request  the  officer  to  conduct  them 
into  court,  where  the  information  required  shall  be  given 
in  the  presence  of,  or  after  notice  to,  the  parties  or  their 
attorneys."    2  R.  S.  1876,  p.  169. 

.'  We  regard  the  provisions  of  this  section,  not  as  direc- 
tory merely,  but  as  mandatory  in  their  requirements. 
While  a  jury  is  out  deliberating  upon  a  verdict  in  any 
oase,  it  certainly  would  be  an  irregularity  in  the  proceed- 
ings of  the  court,  if,  in  the  absence  and  without  the 
knowledge  of  the  parties  or  their  counsel,  the  court 
should  enter  the  jury  room  and  there  give  the  jury  in- 
formation "  as  to  any  part  of  the  testimony,"  or  *•'  as  to 
any  point  of  law."  This  would  be  so,  in  our  opinion, 
whether  such  action  of  the  court  was  had  on  Sunday,  or 
on  any  other  day  of  the  week. 

It  may  be  regarded  as  settled  by  the  decisions  of  this 
court,  that  the  verdict  of  a  jury  may  be  returned,  and  re- 
ceived by  the  court,  on  Sunday.  Cory  v.  Silcox^  5  Ind. 
970 ;  Rosser  v.  McCollyj  9  Ind.  687 ;  McCorkle  v.  The  StatCy 
14  Ind.  39 ;  and  Joy  v.  The  State,  14  Ind.  189. 

In  the  case  of  McCorkle  v.  The  State,  supra,  it  was  said 
by  Perkins,  J.,  in  delivering  the  opinion  of  the  court: 

"  It  is  further  objected  that  the  transactions  in  this 
cause  occurred  on  Sunday ;  but  the  law  allows  a  verdict 
to  be  returned  on  that  day,  and,  as  an  incident,  author- 
izes the  court  to  sit  on  that  day  to  receive  it,  and  to  re- 
ceive any  motion  or  order  touching  it,  and  the  discharge 
of  the  jury  rendering  it." 

We  may  add,  as  a  further  incident  to  this  authority  to 
return  a  verdict  on  Sunday,  that,  in  our  opinion,  if  it 
should  appear  to  be  necessary  to  the  speedy  formation 
and  return  of  a  verdict,  and  the  jury  should  desire  to  be 
informed  on  that  day  as  to  any  part  of  the  testimony,  or  as 
to  any  point  of  law  arising  in  the  case,  the  court  may  sit  on 
Sunday  for  the  purpose  of  giving  the  jury  the  informa- 
tion required,  "  in  the  presence  of,  or  after  notice  to,  the? 
parties  or  their  attorneys." 
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We  neither  question  nor  doubt  the  power  or  right  of 
the  court  to  communicate  with  a  jury,  when  necessary, 
during  their  deliberations;  but  all  such  communications 
must  be  made  in  open  court. 

In  the  case  of  Sargent  v.  Roberts^  1  Pick.  887,  841,  it  was 
said  by  the  Supreme  Court  of  Massachusetts :  "  We  are 
all  of  opinion,  after  considering  the  question  maturely, 
that  no  communication  whatever  ought  to  take  place  be- 
tween the  judge  and  the  jury,  after  the  cause  has  been 
committed  to  them  by  the  charge  of  the  judge,  unless  in 
open  court,  and,  where  practicable,  in  presence  of  the 
counsel  in  the  cause."  So  we  say  in  the  case  now  be- 
fore us. 

It  seems  to  us,  that  the  action  of  the  court  below,  in 
entering  the  jury  room  during  the  deliberations  of  the 
jury,  in  the  absence  of,  and  without  notice  to,  the  parties 
or  their  counsel,  and  in  "enlarging  somewhat,"  orally, 
on  the  written  instructions  previously  given  the  jury  in 
the  cause,  under  such  circumstances  that  the  appellant 
could  neither  object  nor  except  thereto,  was  such  an  irreg- 
ularity in  the  proceedings  of  the  court  as  prevented  the 
appellant  from  having  a  fair  trial. 

But  we  need  not  pursue  this  question ;  nor  need  we 
examine  any  of  the  other  causes  assigned  by  the  appel- 
lant for  a  new  trial  of  this  action. 

For  the  reasons  already  given,  it  is  very  clear,  we 
think,  that  the  court  below  erred  in  overruling  the  ap- 
pellant's motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded  for  a  new  trial. 


Wells  v.  Baldwin. 

PUBADIKG. — AcHtm  by  Surely,  against  Sheriffy  for  FaiHng  to  8dl  IVoperty  tf 
Principal, — Attaehment. — Personal  judgment  haying  been  rendered  againit 
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a  principal  and  his  surety,  as  such,  and  also  a  judgment  for  the  sale  of 
certain  attached  property  of  the  principal,  the  surety,  having  replevied 
the  judgment,  afterward  commenced  an  action  against  the  sheriff  in 
whose  hands  execution  on  such  judgment  had  been  placed,  alleging  that 
the  sheriff  had  negligently  and  wrongfully  allowed  such  property  to  be 
taken  from  him,  whereby  the  plaintiff  had  been  compelled  to  pay  a  mnch 
larger  sum  than  he  otherwise  would. 

Heldy  on  demurrer,  that  an  answer  that  the  property  had  been  replevied  by 
another,  and  adjudged  to  be  his,  in  an  action  of  which  the  plaintiff  had 
due  notice,  is  sufficient. 

Meldf  also,  that  an  answer  alleging  that  the  property  in  controversy  be* 
longed  to  a  third  person,  other  than  the  principal,  is  sufficient. 

From  the  Grant  Circuit  Court. 

-R.  W.  Bailey  and  A.  Diltz^  for  appellant. 
A,  Steele  and  R.  T.  St.  JohUj  for  appellee. 

BiDDLE,  J. — The  material  facts  averred  in  the  com- 
plaint in  this  case  may  be  stated  as  follows: 

That  Charles  W.  Humphreys  recovered  judgment 
against  John  J.  Wall,  William  L.  Stout  and  Jacob  M. 
"Wells — the  present  appellant — in  the  Grant  Circuit 
Court,  for  three  hundred  and  twenty-one  dollars  and 
eleven  cents ;  that  Wall  was  the  principal  debtor,  and  Stout 
and  Wells  his  sureties ;  that,  concurrently  with  the  proceed- 
ings to  obtain  the  judgment,  Humphreys  caused  a  writ 
of  attachment  to  be  issued  out  of  the  same  court,  against 
the  goods  and  chattels,  lands  and  tenements  of  said  Wall, 
the  principal  debtor,  by  virtue  of  which  writ  the  appellee, 
who  was  the  sheriff  of  the  county,  attached  certain  per- 
sonal property  as  belonging  to  Wall ;  that  Humphreys 
obtained  a  decree  of  the  court  to  sell  certain  articles  of 
said  attached  property,  and  apply  the  proceeds  to  the 
payment  of  said  judgment;  that  Wall  left  the  State,  and 
Stout  has  no  property  subject  to  execution ;  whereupon 
Wells,  to  save  his  own  property  from  execution,  was 
compelled  to  and  did  cause  the  judgment  to  be  replevied ; 
that  the  appellee,  being  at  the  time  the  sheriff,  allowed 
said  attached  property,  negligently  and  wrongfully,  to 
be  taken  from  him ;  whereby  the  appellant  was  compelled 
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to  pay  one  hundred  and  sixty-five  dollars  on  said  jndg* 
ment    more    than  he  otherwise    ^  would   have    done/' 
Wherefore,  etc. 
Answer : 

1.  A  general  denial ; 

2.  That,  while  the  appellee  held  the  property  attached 
by  virtue  of  the  writ  of  attachment,  the  same  was  re- 
plevied, and  taken  from  his  possession,  by  William  Miller, 
and,  on  trial,  was  adjudged  to  be  the  property  of  said 
Miller,  of  all  of  which  said  Humphreys  and  the  appellant 
had  notice; 

3.  That  the  property  attached,  before,  at  the  time  and 
since  it  was  attached,  was  not  of  the  property  of  said 
Wall,  but  was,  during  all  said  time,  the  property  of  one 
William  Miller,  who  was  not  made  a  party  to  said  attach- 
ment suit,  etc. ; 

4.  That  the  attached  property,  at  the  time  the  writ  of 
attachment  was  levied,  was  not  of  the  property  of  Wall, 
but  was  of  the  property  of  Falkner,  Scott  &  Abner,  of 
Richmond,  Indiana,  who  were  not  made  parties  to  the 
attachment  suit,  and  had  no  notice  of  the  same,  etc. 

The  several  paragraphs  of  answer,  above  briefly  stated, 
are  pleaded  with  all  the  formal  and  necessary  averments. 

The  appellant  demurred  to  the  second,  third  and  fourth 
paragraphs,  upon  the  ground  that  neither  of  them  stated 
facts  sufficient  to  constitute  a  defence. 

The  court  overruled  the  demurrers,  and  the  appellant 
reserved  his  exceptions.  Of  these  rulings  he  complains, 
and  has  assigned  them  as  errors  in  this  court.  Judgment 
for  costs  was  rendered  against  him  below. 

We  can  perceive  no  error  in  this  record.  If  Miller  re- 
plevied the  attached  property  and  made  good  his  title  to 
it  by  obtaining  a  subsequent  judgment,  with  notice  to  the 
appellant,  as  alleged  in  the  second  paragraph  of  answer, 
the  appellant  can  not  complain  of  the  sherifi*  for  their 
loss.  And  it  seems  just  as  clear,  that,  if  the  property 
attached  did  not  belong  to  Wall,  but  to  other  persons,  as 
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stated  in  the  third  and  fourth  paragraphs  of  answer. 
Wells  has  nothing  to  complain  of  against  the  sheriff! 
Koeniger  v.  Greedy  58  Ind.  554. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 


61    2<»  ^ 

132    464  ^ 


Allen  et  al.  v.  The  State,  ex  rel.  Stevens. 

Guardian  and  Ward. — Additional  Bond. — Under  the  statute  of  this  State, 
section  122,  2  B.  S.  1876,  p.  539,  a  guardian  may  be  required  to  execute 
an  additional  bond,  to  secure  the  performance  of  his  general  duties. 

Same. — lAahUity  of  Sureties  on  Additional  Bond. — Where  it  does  not  appear 
that  such  additional  bond  was  executed  as  merely  subsidiary  tu,  or  se- 
curity for,  the  original  bond,  a  surety  on  the  additional  bond  is  pri- 
marily bound  for  a  breach  thereof,  either  separately  in  a  suit  thereon 
against  him  alone,  or  jointly  with  the  surety  on  the  original  bond,  in  a 
suit  on  both  bonds,  against  all  the  sureties. 

SiAME. — Evidenoe,  Order  of  Introduction. — I\vctioe. — In  an  action  on  the  addi* 
tional  bond,  the  bond  itself  may  be  given  in  evidence  without  first  ea* 
tablishing  its  approval  by  the  court,  as  evidence  of  the  latter  fact  may 
be  afterward  given. 

From  the  Washington  Circuit  Court. 

T.  L.  CollinSy  A.  B.  CoUins^  A.  A.  Cravens  and  S.  JB. 
Voyles^  for  appellants. 

D.  M.  Alspaughj  J.  C.  Lawler^  S.  H.  Buskirk  and  J.  W. 
Nichols  for  appellee. 

Perkins,  J. — Suit  by  the  appellee,  against  the  appel- 
lants, on  a  bond  in  the  words  following,  which,  it  is  al- 
leged, the  obligors  executed  to  the  State  of  Indiana: 

"  Know  all  men  by  these  presents,  that  we,  Sarah  J, 
Allen,  Thomas  M.  Tucker  and  John  Manley,  of  said 
county,  are  held  and  firmly  bound  unto  said  State  of  In- 
diana, in  the  penal  sum  of  twelve  thousand  dollars,  for 
the  payment  of  which,  well  and  truly  to  be  made,  we  and 
each  of  us  bind  ourselves  and  each  of  our  heirs,  execu- 
tors and  administrators,  jointly  and  severally,  firmly  by 
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these  presents.  Sealed  with  our  seals,  and  dated  this  12th 
day  of  December,  in  the  year  one  thousand  eight  hun- 
dred and  sixty-six.  The  condition  of  the  above  and 
foregoing  obligation  is  such,  that  whereas,  on  this 
12th  day  of  December,  A.  D.  1866,  in  and  by  the 
court  of  common  pleas  of  said  county,  it  was  ordered 
to  give  additional  bond  as  guardian  of  the  person  of  es- 
tate of  Frank,  Charles  and  Heber  Allen,  minor  heirs 
of  Joseph  M.  Allen,  late  of  said  county,  deceased,  and 
minor  heirs  of  said  decedent ;  now,  if  the  said  Sarah  J. 
Allen  shall  honestly,  faithfully,  well  and  truly  perform  all 
the  duties  enjoined  upon  her  by  law,  and  obey  all  orders 
of  said  court  made  touching  said  guardianship,  according 
to  law,  then  the  above  obligation  to  be  void;  else  to  re- 
main in  full  force  and  virtue  in  law. 

(Signed,)  "  Sarah  J.  Allen,  [seal.] 

"  J.  M.  Tucker,     [seal.] 
"  John  Manlet.      [seal.]  " 

The  bond  was  a  little  confused  in  some  of  its  phrase- 
ology, but  not  void.  Potter  v.  The  State,  23  Ind.  550 ;  2 
R.  S.  1876,  p.  588,  sec.  5. 

The  breach  of  the  bond  alleged  is  the  failure  of  said 
Sarah,  guardian,  to  pay  over  money  to  her  successor.  She 
was  removed  from  the  guardianship  in  1874,  and  Warden 
"W.  Stevens  was  afterward  appointed  her  successor,  on 
whose  relation  this  suit  was  brought.  Blackwell  v.  The 
State,  26  Ind.  204. 

Demurrer  to  the  complaint,  for  want  of  facts  consti- 
tuting a  cause  of  action,  overruled,  and  exception  entered. 

The  complaint  might  have  been  subject  to  a  motion  to 
be  made  more  certain,  but  we  think  it  good  on  demur- 
rer, if  the  bond  itself  could  be  made  the  foundation  of 
the  suit. 

Tucker  and  Manley,  the  sureties,  answered : 
i     1.     General  denial ; 
i     2.    That  the  guardian  had  fully  accounted ; 
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8.  That  the  guardian  had  applied  all  the  funds  to  the 
education  of  her  wards ;  and, 

4.  That  the  guardian  had  invested  the  funds  in  United 
States  bojads,  which  had  been  lost  without  her  fault,  set- 
ting out  the  circumstances. 

Said  Sarah  Allen,  the  guardian,  answered  in  four  para* 
.graphs,  substantially  like  the  paragraphs  of  answer  of 
the  sureties. 

The  fourth  paragraph  of  the  separate  answers  of  the 
.principal  and  sureties  was  held  good  on  demurrer. 

Replies  were  filed. 

The  repl}'  to  the  fourth  paragraph  of  answers  was  in 
two  paragraphs : 

1«     General  denial ;  and, 

2.  That  said  bonds,  mentioned  in  said  answers,  were 
deposited  with  D.  W.  Peck  &  Co.,  by  said  Sarah  J. 
Allen,  about  eight  years  before  the  fire  and  pretended 
loss  and  destruction  of  said  bonds,  alluded  to  in  said 
fourth  paragraph  of  answers,  and  not  in  or  about  July, 
.1874,  as  stated  by  her.  And  plaintiff  further  alleges, 
that,  after  said  bonds  were  deposited  as  aforesaid,  and 
long  before  said  fire  occurred,  the  said  defendant  had  full 
And  ample  notice  from  divers  persons  that  the  said  Daniel 
W.  Peck,  of  the  firm  of  t>.  W.  Peck  &  Co.,  was  not  trust- 
worthy, and  that  said  bonds  were  not  safe  or  secure  in 
the  care  and  custody  of  the  said  Peck,  or  of  the  firm  of 
D.  W.  Peck  &  Co. ;  that,  although  said  defendant  was 
so  notified  of  the  danger  and  insecurity  of  the  said  bonds 
in  the  care  and  custody  of  the  said  D.  W.  Peck  &  Co., 
she  failed  to  call  upon  or  in  any  manner  to  inquire  of  the 
said  Peck,  or  the  said  firm,  whether  the  said  funds  (bonds) 
were  still  in  the  custody  of  the  said  Peck,  or  the  said 
firm,  and  safe  and  secure.  Wherefore  the  plaintiff  says 
the  said  defendant  was  guilty  of  negligence  in  the  man- 
agement and  care  of  the  said  bonds,  and  prays  judgment. 

Trial  by  the  court;  finding  for  the  plaiutitl*;  motion 
for  a  new  trial  overruled,  and  judgment  on  the  finding. 
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It  is  assigned  for  error  in  this  court  by  the  sureties : 

1..  That  the  court  below  erred  in  overruling  the  de- 
murrer to  the  complaint;  and, 

2.  That  the  court  erred  in  overruling  the  motion  for  a 
new  trial. 

By  the  principal,  Sarah  J.  Allen,  the  assignment  is  : 

That  the  court  erred  in  overruling  her  motion  for  a 
new  trial. 
'   The  evidence  is  in  the  record. 

The  bond  on  which  the  suit  was  brought  was  the  first 
item.  It  was  admitted,  over  the  objection  of  the  sureties, 
stating  as  grounds  thereof,  that  the  same  was  an  addi- 
tional bond,  etc.,  and  that  it  did  not  appear  that  the 
bond  was  ever  approved,  etc.  This  latter  fact  might  be 
shown  after  the  admission  of  the  bond. 

Next,  the  report  of  the  said  guardian,  made  in  1878. 
Then,  the  record  of  the  proceedings  in  the  court,  releas- 
ing the  sureties  of  said  guardian,  on  their  application, 
and  the  removal  of  the  guardian  from  her  said  office. 
It  was  proved  that  the  relator  in  this  suit  was  appointed 
guardian,  and  had  demanded  the  funds  of  said  Allen,  the 
removed  guardian. 

Evidence  followed  in  regard  to  the  investment  of  the 
funds  in  the  guardian's  hands  in  United  States  bonds,  the 
loss  of  the  bonds,  and  the  circumstances  attending  it,  in 
1874,  which  closed  the  evidence,  on  which  the  court  found 
for  the  plaintiff,  assessed  her  damages  at  two  thousand 
five  hundred  and  forty-three  dollars  and  sixty-three  cents, 
"and  the  court  adds  thereto  the  sum  of  two  hundred  and 
fifty-four  and  jVt  dollars,  being  ten  per  cent,  thereon,  mak- 
ing, altogether,  the  sum  of  twenty-seven  hundred  and 
ninety-seven  and  -^  dollars,"  etc. 

The  main  facts  seem  to  be,  that,  some  time  in  1866, 
Mrs.  Sarah  J.  Allen  was  appointed  guardian  of  the  minor 
heirs  of  Joseph  M.  Allen,  deceased,  and  gave  bond ;  that, 
on  the  12th  day  of  December  of  the  same  year,  said 
guardian,  for  some  cause  not  stated,  was  required  by  the 
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court  to  execute  an  additional  bond ;  and,  in  compliance 
with  said  requisition,  the  bond  here  sued  on  was  exe- 
cuted ;  that  said  guardian  continued  to  act  as  such  guar- 
dian till  the  last  of  October,  1874,  when,  on  application 
of  her  sureties  to  be  released,  she,  said  guardian,  was  una- 
ble to  give  new  sureties,  and  was  removed,  and  the  rela- 
tor in  the  present  suit  substituted ;  that,  before  said  re- 
lease of  the  sureties  in  the  bond  in  suit,  the  loss  of  thQ 
property  of  the  wards  occurred,  viz.,  in  the  summer  of  1874. 

We  do  not  think,  that,  under  the  practice  of  this  court, 
we  qan  reverse  the  judgment  upon  the  weight  of  the  evi- 
dence.   Jennings  v.  Kee,  5  Ind.  257. 

The  main  question  in  the  cause  is,  can  the  action  be 
maintained  upon  the  bond  sued  on  ? 

The  bond  was  an  additional  bond,  given  to  secure  the 
faithful  performance,  by  the  guardian,  of  her  general  du- 
ties as  such.  It.was  not  a  bond  executed  upon  an  appli- 
cation to  sell  real  estate,  under  sec.  18, 2  R.  S.  1876,  p.  595. 

It  is,  however,  insisted  by  the  appellants,  that,  being 
an  additional  bond,  it  could  not  be  sued  upon  until  the 
security  of  the  original  bond  had  been  exhausted,  and 
that  it  was  necessary  that  the  complaint  should  show  the 
fact  of  such  exhaustion. 

It  was  decided,  in  Salyer  v.  The  State^  5  Ind.  202,  that 
the  original  bond  of  an  administrator  covered  the  pro- 
ceeds of  sales  of  real  estate  to  pay  debts,  and  that  the 
sureties  in  such  bond  were  accountable  for  their  proper 
application,  and  "  that  under  the  statute  of  1831,  no  suit 
could  be  maintained  upon  the  additional  bond  until  the 
penalty  of  the  original  bond  was  exhausted." 

In  Warwick  v.  The  State,  5  Ind.  tS50,  it  was  held,  that,  un- 
der the  statutes  of  1838,  such  is  not  the  operation  of  the 
original  bond  of  a  guardian,  as  to  the  proceeds  of  the 
sale  of  real  estate. 

It  is  said :  "  This  bond,"  that  is,  the  bond  on  the  sale 
of  real  estate,  "  is  entirely  distinct  from,  and  disconnected 
with,  the  guardian's  original  bond.    It  is  not  treated  as 
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additional  to  it,  to  make  up  its  sufficiency,  if  o  matter 
how  ample  and  satisfactory  the  original  bond  may  be  as 
a  security,  the  sale  can  not  be  permitted  upon  it,  but  only 
upon  a  new,  indepeiident  obligation.  This  fact  distin- 
guishes the  case  of  a  guardian,  under  the  statutes  of  1838, 
from  that  of  an  administrator  under  those  statutes,  touch- 
ing the  sale  of  real  estate,  and  furnishes  the  reason  for  a 
different  decision  in  this  suit  from  that  made  in  Salyer 
V.  The  StatCy^'  supra.  See  the  provisions  as  to  sales  by 
administrators  and  guardians  in  the  code  of  1838,  pp.  183 
and  194. 

It  is  disclosed  in  the  opinion  in  the  case  of  Salyers  v. 
Boss,  15  Ind.  130,  that  the  ruling  in  Salyer  v.  lite  State^ 
supray  was  made  upon  the  theory  that  it  appeared  that 
the  statute  itself  made  "  the  second  bond  not  a  primary 
security,  ^but  only  subsidiary  to  the  original  bond  given 
by  the  administrator.' " 

Whether  that  case  was  correctly  decided  or  not,  is  not 
material  in  this  case.  It  was  decided  upon  statutes  not 
now  in  force,  and  is  not  a  precedent  for  the  decision  to 
be  made  in  the  cause  now  in  judgment.  There  is  nothing 
in  the  terms  of  the  bond,  or  in  any  statute  under  which 
it  was  given,  from  which  the  court  can  infer  that  this 
second  bond  was  not  to  be  a  primary  security.  This  is  a 
ease  in  which  the  court,  as  it  had  the  power  to  do,  re- 
quired a  guardian  to  give  an  additional  bond  as  security 
for  the  discharge  of  the  general  duties  of  the  office;  and 
the  question  is,  when  and  how  are  the  obligors  liable 
upon  it?     What  is  the  general  rule  of  law  on  this  point? 

We  have  said  the  court  had  the  power  to  require  the 
bond.  True,  the  following  provision  of  the  code  of 
1838,  p.  197,  may  not  be  contained  in  the  code  of  1852 : 

"  Provided  however^  that  said  court  in  the  exercise  of 

the  discretion  above  specified  may  refuse  to  remove  such 

executor,  administrator,  or  guardian,  when  such  executor, 

administrator,  or  guardian  shall  tender  other  security  to 

Vol.  LXL.-18 
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the  satisfaction  of  said  court ;  and  that  from  the  time  of 

■ 

giving  such  other  security,  the  former  security  shall  in 
nowise  bo  liable  for  the  future  acts  of  such  executor,  ad- 
ministrator, or  guardian." 

And  perhaps  the  same  may  be  said  of  the  following 
sections  of  the  code  of  1843,  p.  669 : 

"  Sec.  38.  It  shall  be  the  duty  of  said  courts  to  exam- 
ine the  bonds  of  all  guardians,  at  least  once  in  every  two 
years;  and  if  upon  such  examination,  any  such  courts 
shall  have  doubts  of  the  solvency  or  sufficiency  of  the 
sureties  in  any  such  bond,  the  court  shall  cite  such  guar- 
dian to  show  cause  why  he  shall  not  execute  a  new  bond, 
with  surety  or  sureties  to  the  satisfaction  of  the  court. 

"  Sec.  29.  If  upon  the  hearing  of  such  matter,  the 
court  shall  require  a  new  bond  with  sufficient  sureties, 
and  such  guardian  shall  fail  to  comply  with  the  order 
of  the  court,  he  shall  be  removed  from  his  said  trust,  and 
his  letters  revoked  and  rescinded,  and  another  guardian 
appointed  in  his  place." 

But  the  court,  under  our  present  statutes,  has  power 
to  require  such  new  or  additional  bond.  2  R.  S.  1876,  p. 
639,  sec.  122;  Potter  v.  The  State,  23  Ind.  550.  See  Potter 
V.  The  State,  23  Ind.  607. 

We  proceed,  then,  to  consider  the  question  as  to  the 
general  rule  of  law  touching  the  liability  of  the  obligors 
in  such  bond. 

In  The  Comity  of  Mahaska  v.  Ingalls,  16  Iowa,  81,  the 
court,  by  Judge  Dillon,  say : 

"  This  action  was  against  the  sureties  in  the  *  new  or 
additional  bond,'  of  the  deceased  county  treasurer.  The 
bond  was  not  retrospective  in  its  terms.  Consequently, 
while  the  sureties  would  be  bound  for  the  public  moneys 
in  the  hands  of  their  principal,  at  the  time  of  the  execu- 
tion of  the  bond  in  suit,  although  a  previous  bond  then 
•existed  with  different  sureties,  and  also  for  money  subse- 
•quently  coming  into  his  hands,  yet  they  would  not  be 
bound  for  his  past  derelictions   of  duty  or  misconduct* 
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Townsend  v.  Everett,  4  Ala.  607;  Farrar  v.  United 
^aies^  5  Pet.  373 ;  Postmaster,  etc.,  v.  Norvell,  1  Gilpin,  126 ; 
Myers  v.  United  States,  1  McLeau,  498 ;  United  States  v. 
Jjinv,  1  How.  U.  S.  104." 

In  Vivian  v.  Otis,  24  Wis.  518,  the  above  doctrine  is 
approved,  and  the  following  additional  cases  cited  in  sup- 
port of  it :  The  United  States  v.  Boyd,  15  Pet.  187 ;  Bes- 
^imjer  v.  Dickerson,  20  Iowa,  260. 

We  nowhere  in  these  cases  find  the  point  made,  that 
suit  would  not  lie  on  the  additional  bond  till  the  original 
•was  exhausted. 

In  The  Conimonwealth  v.  Cox^s  AdmW,  86  Pa.  State,  442, 
the  following  decision  was  made  : 

"  The  first  sureties  of  the  guardian  ought  to  have  asked 
for  *  counter  securities,'  or  surety  for  their  own  indemnity 
under  the  28th  section  of  the  Orphans'  Court  law  of 
1882;  but  instead  of  that  they  asked  for  *  other  and 
further  security'  under  the  22d  section;  and  the  court 
ordered  that  and  it  was  given.  The  decree  and  the  bond 
under  it  show  this  and  nothing  more.  The  result  was, 
that  to  the  three  sureties  of  the  first  bond,  there  were 
added  by  a  second  bond  two  others ;  and  the  whole  five 
4ire  all  alike  bound  for  a  full  performance  of  all  the  guar- 
dian's duties.  A  careful  examination  of  the  case  makes 
this  quite  plain.  It  follows,  of  course,  that  all  are  alike 
bound  to  supply  the  defaults  of  their  principal :  Theobald 
on  Pr.  and  Surety,  sec.  287 ;  and  the  case  of  Smiton  v. 
Miller,  3  Ross's  Leading  Cases,  42,  shows  this.  That 
•case  is  just  like  this,  except  that  the  new  surety  there 
was  not  given  in  court.  It  follows  further,  that,  as  none 
•of  the  sureties  appear  in  the  case  stated  to  be  insolvent, 
each  is  bound  for  one-fifth  :  Theobald,  sec.  282."  See 
Schouler  Dom.  Rel.  492,  2d  ed.,  and  cases  cited. 

It  may  be  proper  that  we  should  refer  again  to  the 
question  of  intention  in  the  execution  of  the  bond,  and 
iquote  the  language  of  Story,  1  Eq.  Jur.,  sec.  498 : 

**  So,  if  there  should  be  separate  bonds,  given  with  dif- 
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ferent  sureties,  and  one  bond  is  intended  to  be  subsidiary 
to,  and  a  security  for^  the  other,  in  case  of  a  default  ia 
paynaent  of  the  latter,  and  not  to  be  a  primary  concur- 
rent security ;  in  such  a  case,  the  sureties  in  the  second 
bond  would  not  be  compellable  to  aid  those  in  the  firat 
bond  by  any  contribution. 

But,  where  such  hitention  does  not  app>ear,  the 
obligors  in  th^sec(JTrd  bond,  as  we  have  shown,  are 
liable  for  breaches  of  it,  either  in  a  separate  suit 
upon  such  bond,  or  in  a  joint  suit  against  them  and 
the  obligors  in  the  first  bond,  upon  both  bonds;  and 
it  is  not  necessary  in  this  case  that  we  enquire  which,  for 
the  appellants  were  clearly  liable  upon  the  second  bond^. 
as  a  "  primary  concurrent  security,"  and  no  question  as 
to  the  joinder  of  parties  is  made.  See  Armstrong  v.  The^ 
State,  7  Blackf.  81. 

The  losses  charged  in  this  case  all  occurred  under  the* 
additional  bond. 

We  cite,  as  supporting  the  decision  herein  made,  Owen 
V,  The  State,  25  Ind.  371,  Potter  v.  The  State,  23  Ind.  650^ 
and  Shook  v.  The  State,  53  Ind.  408, 408. 

In  the  latter  case  it  is  said : 

"  Finally,  it  is  objected,  that  the  bond  could  not  be  sued 
upon  until  the  original  bond,  given  by  the  guardian  upoa 
his  taking  out  letters  of  guardianship,  was  exhausted,  or 
the  sureties  thereon  were  shown  to  be  worthless.  The: 
authorities  are  the  other  way." 

The  judgment  is  affirmed,  with  costs. 


SiNRERy  Davis  &  Co.  v.  Fletcher  et  al. 

Pbosobsory  Note. —  Attomej/s  Fees, —  An  unconditional  stipnlation,  in  m 

promissory  note,  for  the  payment  of  attorney's  fees,  is  vaUd. 
Same. — Action  againal  Endoner, — Chpy  of  EndoraemenL — Pteading.'^Ammdr 
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vyenL — Supreme  Court. — A  promiraory  note  and  an  endorsement  thereof 
are  different  instruments ;  and,  in  an  action  against  an  endorser,  on  his 
endorsement,  the  complaint  must  contain,  not  only  a  copy  of  such  en- 
dorsement, hut  also  an  allegation  referring  thereto.  And,  where  such  an 
-allegation  is  wanting,  the  complaint  is  insufficient,  and  can  not  he  deemed 
4Lmended,  on  appeal  to  the  Supreme  Court. 

From  the  Marion  Circuit  Court. 

A.  B.  Young  and  E.  A.  Brown^  for  appellant. 

N.  B.  Taylor^  F.  Rand  and  E,  Taylor^  for  appellees. 

WoRDEN,  J. — William  Watson  made  a  promissory  note, 
payable  to  the  order  of  Sinker,  Davis  &  Co.,  payable  at  a 
ibank  in  Indianapolis,  and  Sinker,  Davis  &  Co.  endorsed 
the  same  to  the  appellees,  in  blank. 

This  was  an  action  by  the  appellees,  against  Watson, 
lis  the  maker,  and  against  the  appellant,  as  the  endorser, 
of  the  note.  The  cause  was  dismissed  by  the  plaintiffs 
.216  to  Watson,  and  proceeded  as  to  Sinker,  Davis  k  Co. 

Sinker,  Davis  &  Co.  moved  to  strike  out  parts  of  the 
-complaint  in  reference  to  attorney's  fees,  but  the  motion 
was  overruled,  and  exception  taken. 

Sinker,  Davis  &  Co.  then  filed  a  demurrer  to  the  com- 

plaint,  for  want  of  sufficient  facts,  but  the  demurrer  was 

•overruled,  and  exception  taken.     No  answer  being  filed, 

judgment  was  entered  for  the  plaintiffs,  on  the  overruling 

of  the  demurrer  to  the  complaint. 

Error  is  assigned  upon  the  overruling  of  the  motion  to 
strike  out  parts  of  the  complaint,  and  in  overruling  the 
<iemurrer  thereto. 

The  note  contained  an  unconditional  promise  to  pay 
:attorney's  fees,  and  the  motion  to  strike  out  parts  of  the 
complaint  was  based  on  the  theory  that  the  promise  as 
to  attorney's  fees  was  void.  We  decided  that  such  un- 
-conditional  promise  to  pay  attorney's  fees  was  valid,  in 
the  case  of  Churchman  v.  Martin^  54  Ind.  380.  That  de- 
cision has  been  since  followed,  and  we  adhere  to  it. 
There  was  no  error  in  overruling  the  motion  to  strike  out. 

We  come  to  the  demurrer  to  the  complaint.    The  com- 
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plaint  does  not  profess  to  set  out  a  copy  of  the  endorse- 
ment. Nothing  whatever  is  said  therein  about  a  copy  of 
the  endorsement.  It  does  profess  to  set  out  a  copy  of  the- 
note.  The  language  of  the  complaint  is :  "  Said  "Wat- 
son, by  his  note,  a  copy  of  which  is  filed  herewith  as  part 
hereof,  promised,"  etc. 

A  copy  of  the  note  is  filed,  and  this  is  followed  by  what 
purports  to  be  a  copy  of  the  endorsement  of  Sinker,. 
Davis  &  Co. 

The  action  against  Sinker,  Davis  &  Co.  is  founded  upoa 
the  endorsement;  and  the  question  arises  whether  the- 
complaint  is  good  where  a  copy  of  the  endorsement  is- 
thus  filed,  but  the  complaint  does  not  profess  to  file  suck 
copy. 

Following  the  decisions  of  this  court  heretofore  made^ 
we  must  hold  such  complaint  insufficient. 

Thus,  in  Price  v.  The  Grand  Rapids^  etc.^  R.  R.  Co.y  IS- 
Ind.  58,  it  was  said,  after  quoting  the  statute  on  the  sub- 
ject of  filing  the  original  or  copies  of  written  instru- 
ments on  which  the  pleading  is  founded : 

"  This  rule  seems  to  be  imperative ;  the  original  instru- 
ment, or  a  copy,  must  be  filed ;  and  it  seems  to  us  that 
an  averment  in  the  complaint  that  such  has  been  filed,  is. 
essential  to  the  validity  of  that  pleading." 

So,  in  Hiatt  v.  Goblt^  18  Ind.  494,  a  complaint  to  fore- 
close a  mortgage,  which  did  not  profess  to  set  out  the- 
original  or  a  copy  of  the  mortgage  or  notes,  was  held 
bad,  although  a  mortgage  and  notes  were  filed  with  th& 
complaint. 

In  the  case  of  The  Peoria^  etCy  Ins.  Co.  v.  Walsery  22 
Ind.  78,  81,  it  was  said : 

"  It  is  further  settled  that,  in  order  that  the  court  may 
know  that  the  written  instrument  is  filed  with  the  plead- 
ing, as  constituting  the  foundation  of  the  particular  ac- 
tion, it  must  be  identified  by  reference  to  it,  and  making*, 
it  an  exhibit  in  that  pleading." 

It  is  claimed  by  the  appellees,  as  we  understand  the 
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brief  of  counsel,  that  the  endorsement  was  a  part  of  the 
note ;  and,  therefore,  that  when  the  plaintiffs  professed 
in  the  complaint  to  set  out  a  copy  of  the  note,  they  also 
professed  to  set  out  a  copy  of  the  endorsement. 

But  we  are  of  opinion,  that  the  note  and  the  endorse- 
ment were  different  instruments,  conferring  different 
rights  and  imposing  different  obligations,  though  written 
upon  the  same  paper. 

It  is  also  insisted  by  the  appellees,  that  the  complaint 
ought  to  be  deemed  amended,  in  this  court,  under  the 
provisions  of  section  580  of  the  code.  But  we  can  conceive 
of  no  case  in  which  a  complaint  will  be  deemed  amended, 
in  this  court,  which  is  so  defective  as  that  a  demurrer 
filed  to  it,  for  the  want  of  a  statement  of  sufficient  facts 
to  constitute  a  cause  of  action,  should  be  sustained,  where 
the  question  here  arises  upon  the  correctness  of  the 
ruling  below  on. the  demurrer. 

We  are  of  opinion  that  the  demurrer  to  the  complaint 
should  have  been  sustained. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  further  proceedings. 


McDonald  v.  Elfes,  Administrator.  [m  sua 


Promissory  Note. —  Fard  Agreement  Contradicting,  —  A  contemporaneous 
parol  agreement,  that  a  promissory  note  Btipnlating  for  the  payment  of  a 
certain  sum,  to  a  certain  person,  at  a  specified  time,  should  never  be  paid, 
bat  should  be  applied  on  a  debt  due  from  a  third  person  to  tlic  maker,  is 
no  defence  to  an  action  on  such  note. 

Bill  of  Exceptions. — Evidence, — Tefiimony. — A  statement  in  a  bill  of  ex- 
ceptions purjwrting  to  contain  the  evidence  given  on  a  trial,  that  the 
same  contains  all  the  "  testimony"  given,  is  not  equivalent  to  a  statement 
that  it  contains  all  the  evidence. 

From  the  Warren  Circuit  Court. 


61    279 
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J.  E,  McDonald,  J,  M,  Butler,  F.  B.  McDonald,  G.  C. 
ButleTj  S.  H,  Buskirk  and  J.  W.  Nichol,  for  appellant 
M.  Milfordy  for  appellee. 

HowK,  J. — In  this  action  the  appellee,  as  plaintiff,  sued 
the  appellant,  as  defendant,  in  the  Fountain  Circuit 
Court,  to  recover  the  amount  alleged  to  be  due  upon  a 
promissory  note,  of  which  the  following  is  a  copy : 

'*  $919.55.  Attica,  Ind.,  November  5th,  1869. 

"  One  day  after  date,  I  promise  to  pay  to  the  order  of 
Mrs.  Mary  McDonald  nine  hundred  dollars,  at  10  per 
cent,  per  annum  interest,  payable  semi-annually,  value 
received,  without  any  relief  from  val  nation  or  appraisement 
laws.  (Signed,)  James  McDonald." 

On  the  appellant's  application,  on  affidavit  tiled,  the 
venue  of  the  action  was  changed  to  the  court  below. 

The  appellant's  demurrer  to  the  appellee's  complaint, 
for  the  alleged  insufficiency  of  the  facts  therein  to  consti- 
tute a  cause  of  action,  was  overruled  by  the  court  below, 
and  to  this  decision  the  appeUant  excepted. 

The  appellant  then  answered  in  four  paragraphs,  in 
substance  as  follows : 

1.  Payment  in  full  to  appellee's  intestate,  in  her  life- 
time ; 

2.  Set-off; 

3.  A  general  denial ;  and, 

4.  By  way  of  set-off,  the  appellant  said,  that  one 
Daniel  J.  McDonald,  who  was  the  husband  of  the  appel- 
lee's intestate,  died  intestate  on  the  —  day  of ,  186-, 

leaving  the  said  Mary  McDonald  his  widow  and  only 
heir  at  law  ;  that,  at  the  death  of  said  Daniel  J.  McDonald, 

he  was  indebted  to  the  appellant  in  about  the  sum  of  $ , 

as  evidenced  by  the  several  promissory  notes  executed 
by  said  Daniel  J.  McDonald  to  W.  D.  Kerr  &  Co.  of  At- 
tica, Fountain  cqunty,  Indiana,  and  assigned  by  said  W. 
D.  Kerr  k  Co.  to  the  appellant,  before  the  commence- 
ment of  this  suit,  and  prior  to  the  execution  of  the  note 
sued  on  in  this  action,  copies  of  which  notes  were  filed 
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"with  and  made  parts  of  said  paragraph  of  answer ;  that 
the  said  Daniel  J.  McDonald  was  indebted  to  the  appel- 
lant in  the  further  sum  of  one  thousand  two  hundred 
and  seventy-eight  dollars  on  account,  as  set  forth  in  a 
bill  of  particulars  filed  with  and  made  part  of  said  para- 
graph, which  said  indebtedness  was  then,  and  ever  since 
had  been,  due,  and  constituted  the  entire  indebtedness  of 
the  estate  of  said  Daniel  J.  McDonald,  deceased;  that, 
upon  the  death  of  said  Daniel  J.  McDonald,  the  said 
notes  and  account  were  unpaid  by  him,  and  had  not, 
<nor  had  any  portion  thereof,  been  paid  since  his  death  by  his 
heirs  or  representatives ;  that,  after  the  death  of  said  Dan- 
iel J.  McDonald,  the  said  Mary  McDonald,  as  his  widow 
»nd  only  heir  at  law,  took  into  her  possession  the  entire 
estate  of  said  Daniel  J.  McDonald,  consisting  of  a  large 
amount  of  real  and  personal  property,  of  the  value  of 
about  six  thousand  dollars  or  more,  without  any  author- 
ity of  law  for  so  doing,  and  converted  the  same  to  her 
own  use,  and  by  so  doing  she  became  administrator  of 
her  own  wrong;  that  the  appellant  admitted  the  execu- 
tion of  the  note  sued  upon,  but  he  said  that,  at  the  time  he 
executed  the  same,  it  was  done  with  the  distinct  under- 
standing and  agreement  with  the  said  Mary  McDonald, 
that,  in  consideration  of  the  fact  that  no  letters  of  admin- 
istration had  been  taken  out  on  the  estate  of  the  said 
Daniel  J.  McDonald,  by  the  said  Mary,  and  in  considera- 
tion of  the  fact  that  the  property  of  said  Daniel  J.  Mc- 
Donald had  all  been  converted  by  said  Mary  to  her  own 
use,  and  in  consideration  of  the  further  fact  that  the  said 
appellant  then  held  the  said  three  several  promissory 
notes  and  account  mentioned  in  said  paragraph  of  an- 
swer, which  were  then  wholly  unpaid,  the  note  in  suit 
was  never  to  be  paid  by  the  appellant,  but  was  at  some 
future  date  to  be  applied  to  the  cancellation  of  an  equal 
amount  of  the  indebtedness  of  said  Daniel  J.  McDonald 
to  the  appellant;  that  the  entire  consideration  of  the  note 
sued  upon  in   this  action  was  assets  of  the    estate  of 
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said  Daniel  J.  McDonald  which  had  been  converted  as- 
aforesaid,  to  her  own  use  by  the  said  Mary  McDonald, 
and  of  right  ought  to  have  been  applied  by  her  to  the 
payment  of  the  debts  of  the  estate  of  said  Daniel  J.  Mc- 
Donald. Wherefore  the  appellant  prayed  the  court  for 
the  following  relief: 

1st.  That  as  much  of  the  indebtedness  aforesaid  of  said 
Daniel  J.  McDonald  to  the  appellant  be  set  oft'  against 
the  note  in  suit  in  this  action,  as  will  satisfy  the  same ;  or, 

2d.  That  the  said  note  sued  on  in  this  action  be  decreed 
satisfied  and  fully  paid,  and  that  the  same  be  delivered  up- 
by  the  appellee  for  cancellation,  and  all  other  proper 
relief. 

The  appellee  demurred  to  the  fourth  paragraph  of  the- 
appellant's  answer,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  defence  to  appellee's  action,, 
which  demurrer  was  sustained  by  the  court  below,  and  to- 
this  decision  the  appellant  excepted. 

The  appellee  replied  by  a  general  denial  to  the  first 
and  second  paragraphs  of  the  appellant's  answer. 

The  issues  joined  were  tried  by  the  court  without  a  jury,, 
and  a  finding  made  for  the  appellee,  in  the  sum  of  three  hun- 
dred  and  ninety-nine  dollars  and  twenty-eight  cents,  and 
on  this  finding  judgment  was  rendered  for  the  appellee 
for  said  sum  and  costs. 

On  written  causes  filed,  the  appellant  moved  the  court 
below  for  a  new  trial,  which  motion  was  overruled,  and 
to  this  ruling  the  appellant  excepted,  and  appealed  to  thi» 
court. 

The  appellant  has  assigned  as  errors  in  this  court  the 
following  decisions  of  the  court  below: 

1.  In  overruling  his  demurrer  to  appellee's  complaint; 

2.  In  sustaining  the  appellee's  demurrer  to  the  fourth 
paragraph  of  the  appellant's  answer;  and, 

3.  In  overruling  the  appellant's  motion  for  a  new 
trial. 

1.    "  Upon   the  first  error  assigned,"  the  appellant's! 
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counsel  say,  in  their  brief  of  this  cause  in  this  court, 
"  we  make  no  point."  This  alleged  error,  if  it  exists,  we 
therefore  regard  as  expressly  waived. 

2.  The  second  alleged  error  presents  for  our  consid- 
eration the  question  of  the  sufficieTicy  of  the  facts  stated 
in  the  fourth  paragraph  of  the  appellant's  answer  to  con- 
stitute a  defence  to  the  appellee's  action. 

We  have  given  a  full  statement  of  the  facts  alleged  by 
the  appellant  in  the  fourth  paragraph  of  his  answer;. 
and  it  will  be  readily  seen  therefrom,  that  the  gist  of  the 
defence,  intended  and  attempted  to  be  set  up  therein  and 
thereby,  was,  that  the  note  in  suit,  although  payable  by 
its  express  terras,  absolutely  and  unconditionally,  one 
day  after  the  date  thereof,  under  and  by  virtue  of  a  parol 
agreement  and  understanding  between  the  appellant,  as. 
the  maker  thereof,  and  the  payee,  Mary  McDonald,  was,., 
in  fact,  never  to  be  paid  by  the  appellant,  but  was  at 
some  future  date  to  be  applied  to  the  cancellation  of  an. 
equal  amount  of  the  indebtedness  of  said  Daniel  J.  Mc- 
Donald to  the  appellant.  The  question  for  decision  is. 
this :  Could  the  absolute  and  unconditional  promise  of 
the  appellant,  in  the  note  sued  on,  to  pay  a  sum  certain,. 
on  a  day  specified,  to  a  person  named,  be  varied  or  de- 
feated by  a  parol  contemporaneous  agreement  or  under- 
standing between  the  maker  and  payee  of  said  note,  that 
it  should  never  be  paid  ?  It  seems  to  us,  that  this  is  not 
an  open  question  in  this  State ;  for  it  is  well  settled  by 
numerous  decisions  of  this  court,  that  a  written  contract 
or  promise  can  not  be  controlled  nor  defeated  by  a  con» 
temporaneous  verbal  contract  or  agreement.  Mahan  v» 
Sherman^  7  Blackf.  378 ;  Jacobs  v.  Finkel,  7  Blackf.  432 ; 
Harvey  v.  Lajlin,  2  Ind.  477 ;  Calhoun  v,  Davis^  2  Ind. 
532;  Burns  v.  Jejikins,  8  Ind.  417;  Hiatt  v.  Simpsoji,  8 
Ind.  256 ;  Madison^  etc,^  Plank  Road  Co.  v.  Stevens j  10  Ind* 
1 ;  and  Potter  v.  Earnest^  45  Ind.  416. 

In  the  light  of  these  authorities  and  others  of  like- 
tenor  and  purport  to  be  found  in  our  Reports,  it  is  clear,. 
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we  think,  that  the  matters  alleged  in  the  fourth  para- 
graph of  the  appellant's  answer  were  wholly  insufficient 
to  constitute  a  defence  to  appellee's  action ;  and,  there- 
fore, we  hold  that  no  error  was  committed  by  the  court 
below  in  sustaining  the  appellee's  demurrer  to  said  para- 
graph of  answer. 

3.  The  third  error  assigned  by  the  appellant  is  the 
<lccision  of  the  court  below  in  overruling  his  motion  for 
a  new  trial  of  this  action.  The  causes  assigned  in  said 
motion  for  such  new  trial  were  as  follows : 

"  First.  For  error  in  the  assessment  of  the  amount  of 
recovery,  the  same  being  too  large ;  and, 

"  Second.  That  the  decision  is  not  sustained  by  suffi- 
cient evidence." 

We  can  not  consider  the  questions  presented,  or  in- 
tended to  be  presented,  by  this  alleged  error,  for  the  rea- 
son that  the  record  does  not  properly  contain  all  the  evi- 
dence introduced  on  the  trial  of  this  cause.  The  bill  of 
exceptions  in  the  record  concluded  with  these  words: 
''  The  above  is  all  of  the  testimony  introduced  on  trial  in 
the  above  entitled  cause."  "  Testimony  "  is  not  the  proper 
word  to  be  used  in  that  connection.  Testimony  is  the 
statement  or  declaration  of  a  witness ;  it  is  merely  a  spe- 
<i\es  or  class  of  "  evidence,"  which  latter  word  is  the  proper 
one  to  be  used  in  the  conclusion  of  a  bill  of  exceptions, 
which  contains  the  evidence  introduced  on  the  trial  of  a 
<3ause.  For  evidence  includes  all  testimony,  while  testi- 
mony does  not  include  all  evidence.  Where,  as  in  this 
oase,  the  bill  of  exceptions  concludes  with  the  words, 
''^The  above  was  all  the  testimony  introduced  on  the  trial 
-of  the  above  entitled  cause,"  it  must  affirmatively  and 
<;learly  appear  on  the  face  of  the  bill,  that  no  other  spe- 
cies, class  or  kind  of  evidence  except  testimony  was  in- 
troducech'On  the  trial  of  the  cause,  or  it  will  be  held  that 
the  bill  of  exceptions  is  insufficient.  In  the  case  at  bar, 
it  affirmatively  appears,  that  written  or  documentary 
-evidence  was  introduced  on  the  trial,  which  evidence  ift 
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not  set  out  nor  contained  in  the  bill  of  exceptions:  nor 
is  it  included  within  the  meaning  of  the  word  "  testimony ,"^ 
and,  therefore,  the  bill  does  not  purport  to  contain  all  the 
evidence.  The  Gazette  Printing  Company  v.  Morss,  60  Ind. 
153. 

We  find  no  error  in  the  record  of  this  cause  of  which. 
the  appellant  can  be  heard  to  complain  in  this  court. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Petition  for  a  rehearing  overruled. 


Thb  Cincinnati,  Hamilton  and  Dayton  Railroad  Com- 
pany V.  Norms. 

Sailboad. — KiUing  Stock. — lAability  of  Lessee, — A  railroad  company  is  not 
liable,  under  the  statute,  for  stock  killed  by  it  on  a  railroad  belonging  to« 
another  company,  run  by  the  defendant  in  its  own  name. 

From  the  Union  Circuit  Court. 
A,  JU.  SinkSj  for  appellant. 

Pbrkins,  J. — Suit  bj^  Frederick  S.  Norris,  the  appellee, 
against  the  appellant. 

The  suit  was  commenced  before  a  justice  of  the  peace, 
and  its  object  was  to  recover  the  value  of  a  steer  killed 
by  the  appellant,  upon  the  Cincinnati,  Hamilton  and  In- 
dianapolis Railroad. 

The  complaint  did  not  allege,  that  the  Cincinnati,  Ham- 
ilton and  Dayton  Railroad  Company  was  running  the 
Cincinnati,  Hamilton  and  Indianapolis  Railroad  in  the. 
name  of  the  company  owning  the  road.  The  Pittsburghy 
€tc.y  JR.  W.  Co.  V.  Bolner,  57  Ind.  572.'  Nor  was  the  fact 
proved  on  the  trial. 

In  this  case,  the  evidence  failed  to  establish  that  the 
Cincinnati,  Hamilton  and  Dayton  Company  owned  the 
Cincinnati,  Hamilton  and  Indianapolis  Railroad,  or  that 
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it  was  running  the  latter  in  the  name  of  the  company 
that  owned  it.  The  Cincinnati^  Hamilton  and  Dayton 
J2.  R.  Company  v.  Bunnell,  ante,  p.  188,  and  The  Jefferson-- 
ville,  etc.,  R.  R.  Co.  v.  Downey,  post,  p.  287. 

The  appellee  having  deceased  since  the  submission  of 
this  case,  the  judgment  will  be  entered  as  of  the  date  of 
submission. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, etc. 


ROOEER  ET   AL.   V.   MoRRIS   ET  AL. 

IPbomissory  Note. — PayahU  in  Bank — Waiver  by  Endorser  of  Nodee  qf  Non- 
Payment. — The  right  of  an  endorser  of  a  promissory  note  payable  in  bank, 
to  notice  of  its  non-payment,  may  be  waived  by  a  stipulation  contained 
in  such  note. 

From  the  Hamilton  Circuit  Court. 

D.  Moss,  for  appellants. 

A.  F.  Shirts,  G.  Shirts  and  W.  i2.  Fertig,  for  appellees. 

WoRDEN,  J. — This  was  an  action  by  the  appellee  Mor- 
ris, against  John  "D.  Stephenson,  as  the  maker,  and  Wil- 
liam W.  Rooker  and  John  Rooker,  as  the  endorsers,  of  a 
promissory  note  payable  in  a  bank  in  this  State. 

Judgment  for  the  plaintiff. 

The  note  was  made  by  Stephenson  to  the  two  Rookers, 
and  by  them  endorsed  to  the  plaintiff,  and  contained  a 
stipulation  on  its  face,  that  "The  drawers  and  endorsers 
severally  waive  presentment  for  payment,  protest  and  no- 
tice of  protest  and  non-payment  of  this  noto.*' 

The  only  question  presented  in  the  case  is,  whether  the 
endorsers  were  entitled  to  notice  of  the  non-payment  of 
the  note,  in  order  to  fix  their  liability,  such  notice  being 
"Waived  by  the  terms  of  the  note  thus  endorsed  by  them. 

It  has  been  settled,  that,  in  such  case,  they  became  liable 
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upon  the  non-payment  of  the  note,  without  any  notice  to 
them  of  the  non-payment.  Gordon  v.  Montgomery,  19 
Ind.  110;  Loiory  v.  Steele,  27  Ind.  168. 

The  judgment  below  is  affirmed,  with  costs. 


♦- 


The  Jepfersonville,  Madison  and  Indianapolis  R.  E.  Co. 

ET  AL.  V.  Downey. 

'Railboad. — Killing  Stock, — Action  against  Ovmer  and  Lessee. — Pleading, — In 
a  joint  action  under  the  statute  against  one  railroad  company  as  the 
owner,  and  another  as  t]ie  lessee,  of  a  certain  railroad,  to  recover  for 
stock  alleged  to  have  been  killed  by  the  cars  of  the  latter  whilst  running 
such  railroad,  the  complaint  must,  to  be  sufficient  as  to  the  lessee,  allege 
that  the  lessee  was  running  such  railroad  in  the  name  of  the  owner. 

'Same. — Damages. —  When  Company  Liahle. — In  an  action  under  the  statute, 
against  a  railroad  company,  for  killing  stock,  the  evidence  showed  that 
the  cars  of  the  defendant  struck  one  only  of  two  animals,  which  were 
tied  together,  and  dragged  them  both  along  the  track  so  as  to  kill  both. 

^eld,  that  the  plaintiff  was  not  entitled  to  recover  for  the  animal  which 
had  not  been  struck  by  the  cars  of  the  defendant. 

From  the  JeiFerson  Circuit  Court. 

C.  E.  Walker  and  T^.  S.  Roberts,  for  appellants. 
TV.  T.  Friedley,  for  appellee. 

Perkins,  J. — Suit  by  the  appellee  to  recover  for  stock 
killed. 

The  complaint  is  as  follows: 

"  Plaintiff  complains  of  the  Jeffersonville,  Madison  and 
Indianapolis  Railroad  Company,  a  corporation  under  the 
laws  of  the  State  of  Indiana,  and  the  Pennsylvania  Com- 
pany, a  corporation  under  the  laws  of  the  State  of  Penn- 
sylvania, and  for  cause  of  action  says,  said  first  named 
defendant  is  now,  and  was  on  the  4th  of  July,  1875, 
the  owner  of  a  line  of  railroad  running  into  and  through 
the  county  of  Jefferson,  in  the  State  of  Indiana,  and  said 
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Pennsylvania  Company  was  the  lessee  of  said  road  at 
that  time,  and  still  is  the  lessee  thereof,  and  was  by  its 
servants,  at  said  time,  operating  said  road,  and  running 
locomotives  and  cars  over  said  track,  in  said  county  of 
Jefterson,  and  in  running  a  locomotive  and  train  of  cars 
over  said  road,  on  the  4th  of  July,  1875,  said  locomotive 
and  cars  were  run  against  two  mules  of  plaintiff  therein 
and  thereupon  said  railroad  track,  and  one  of  said  mules- 
was  killed  and  the  other  injured  thereby,  so  as  to  become 
a  total  loss  to  plaintiff,  and  was  of  no  value  whatever  ta 
plaintiff;  and  plaintiff*  avers,  that  said  mules  were  each 
of  the  value  of  two  hundred  dollars,  and  of  the  total  value 
of  four  hundred  dollars;  that  said  mules  had  entered 
upon  said  track  and  were  struck,  killed  and  injured  at  & 
point  where  said  railroad  track  was  not  fenced,  and 
where  the  necessities  of  the  defendant  and  the  conve- 
nience of  the  public  did  not  require  that  said  railroad 
track  should  not  be  fenced.  Wherefore  the  plaintiff  de- 
mands judgment  for  four  hundred  dollars,  and  for  all 
proper  relief." 

A  separate  demurrer  to  the  complaint  by  each  defend- 
ant, for  want  of  facts,  was  overruled,  and  exception  taken. 

Answer  in  general  denial. 

Trial  by  jury ;  verdict  and  judgment,  over  a  motion  for 
a  new  trial,  for  the  plaintiff'. 

The  court  erred  in  overruling  the  demurrer  of  the 
Pennsylvania  Company  to  the  complaint.  It  did  not 
contain  the  material  averment,  that  the  lessee,  the  Penn- 
sylvania Company,  was  running  the  Jefferson vi He,  Madi- 
son and  Indianapolis  railroad  in  the  name  of  the  latter 
road.  The  Cincinnati^  Hamilton  and  Dayton  It.  R.  Co^ 
V.  Bunnell^  ante^  p.  183. 

The  case  of  The  Indianapolis,  etc.,  R.  R.  Co,  v.  Wamery 
35  Ind.  515,  is  not  in  point.  In  that  case  the  complaint 
did  not  show  the  relation  of  the  two  companies. 

The  court  erred  in  overruling  the  motion  for  a  new 
trial  by  said  company. 
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There  was  no  evidence  tending  to  show  that  the  lessee 
was  running  the  leased  road  in  the  name  of  the  owner. 
See  the  case  above  cited. 

The  court  erred  in  overruling  the  motion  for  a  new 
trial  on  the  part  of  both  defendants. 

The  damages  were  excessive.  The  suit  was  for  the 
recovery  of  the  value  of  two  mules,  of  about  equal  value. 
One  only  of  the  mules  was  struck  by  the  locomotive  or 
train.  The  two  were  strongly  tied  together  by  a  leather 
strap  about  their  necks.  The  engineer  running  the  trains 
the  only  witness  who  saw  the  collision,  testified :  The 
mules  '^  were  tied  together.  I  struck  one  of  them,  and 
only  one ;  struck  the  one  in  track." 

On  cross-examination,  he  said:  "I  reversed  the  en- 
gine the  instant  I  saw  them.  One  did  not  get  on  track ; 
was  on  the  right-hand  side,"  etc. 

The  mule  which  was  struck  was  dragged  a  distance  on 
the  road,  and  the  mule  not  struck,  being  tied  to  it,  as  has 
been  stated,  was  dragged  after  the  one  struck,  and  thus 
injured.  On  this  point,  there  is  no  conflict  of  evidence. 
It  is  settled  law  in  this  State,  that,  under  our  statute  on> 
the  subject,  an  animal  killed  or  injured  by  a  railroad 
train,  to  render  the  road  liable  for  its  value,  must  be  struck 
by  some  part  of  the  train  by  which  it  is  claimed  that  it 
was  killed  or  injured.  The  Indianapolis^  etc.,  B.  W.  Co.  v. 
McBrown,  46  Ind.  229 ;  The  Louisville,  etc.,  R.  W.  Co.  v* 
Smithy  58  Ind.  575.  And  this  rule  will  operate  in  a  case 
where  two  or  more  animals  are  tied  together  and  placed  in 
proximity  to  the  track  of  the  railroad,  as  were  those  in 
this  case,  however  it  might  be  in  others.  Here,  the 
owner  tied  his  mules  together  and  turned  them,  so  tied, 
onto  the  railroad  track  to  graze,  and  left  them  for  a  day. 
Each  was  thus  disabled  to  act  with  its  natural  freedom  in 
avoiding  danger.  The  tying  of  the  two  together  in  the 
manner  and  for  the  purpose  it  was  done  in  this  case  did 
liot  make  one  mule  of  the  two.  It  is  not  necessary  for 
Vol.  LXL— 19 
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QS  here  to  decide  whether  it  was  such  conduct  as  might 
be  held  a  voluntary  abandonment  of  his  said  property  or 
not.  See  Koutz  v.  The  Toledo,  etc.,  B.  W.  Co.,  54  Ind.  515 ; 
The  JeffersonvUUy  etc.,  B.  B.  Co.  v.  Dunlap,  29  Ind.  426 ; 
Knight  v.  The  Toledo,  etc.,  B.  W.  Co.,  24  Ind.  402;  The  In- 
dianapolis,  etc.,  B.  B.  Co.  v.  Townsend,  10  Ind.  88 ;  The 
Jeffersonville,  etc.,  B.  B.  Co.  v.  Adams,  43  Ind.  402 ;  The 
Jeffersonville,  etc.,  B.  B.  Co.  v.  Boss,  37  Ind.  545. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re* 
manded,  etc. 


The  Cincinnati,  Wabash  and  Michigan  R.  R.  Co.  v. 

Harris. 

AcnoN. — Tort, — OmUraoL — MvQoinder  <if  AdioM. — The  distinction  hetween 
actions  sonnding  in  tort  and  actions  sounding  in  contract  was  not  abol- 
ished by  the  code ;  nor  can  causes  of  action  of  the  two  classes  be  joined. 

(Same. — Pleading, — Bailroad. — Contrad   to  Fetufi. — Trespau. — In  an  action 

.  against  a  railroad  company  for  damages,  the  complaint  alleged,  that,  in 
consideration  of  the  promise  of  the  defendant  to  keep  stock  oat  of  the 
crops  of  the  plaintiff,  the  latter  had  granted  the  former  leave  to  enter 
npon  his  farm  and  construct  its  line  of  road  across  such  farm,  but  that 
the  defendant  had  permitted  stock  to  enter  upon  and  destroy  such  cropa. 

EMf  that  the  action  is  one  upon  contract,  and  not  for  a  tort. 

fiAHE. — Oonveyatue. — The  conveyance  in  such  case  gave  to  the  defendant 
the  "right  to  construct  and  maintain  a  railroad/'  etc.,  ** across"  the 
plaintiff's  land,  in  consideration  that  the  defendant  would  fence  its 
^  road  in  six  months'  time,''  etc. 

Hdd,  that  an  entrance  by  the  defendant  under  such  conveyance  was  not  a 
trespass. 

J7e/d,  also,  that  the  company  was  not  bound  to  maintain,  but  might  re- 
move, the  plaintiff's  fences,  and  was  not  obliged  to  fence  its  road  until 
six  months  after  the  completion  thereof. 

From  the  Grant  Circuit  Court. 

C.  Coxogill, Shively,  C.  E.  Cowgill,  J.  Brotvnlee  and 

S.  Broivnlee,  for  appellant. 
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WoRDEN,  J. — Action  by  the  appellee,  against  the  ap- 
pellant. 

The  complaint  was  as  follows : 

"  Noah  Harris,  plaintift'  in  this  suit,  complains  of  the 
Cincinnati,  Wabash  and  Michigan  Railroad  Company, 
defendant,  and  says,  that  heretofore,  iu  the  year  1874,  said 
company,  defendant,  was  constructing  their  [its]  railroad 
from  Wabash,  in  Wabash  county,  Indiana,  to  Jones- 
boro,  in  Grant  county,  in  the  State  of  Indiana,  and  was 
desirous  of  constructing  the  same  in  and  through  the 
lands  of  the  plaintiff,  in  said  Grant  County,  which  said 
plaintiff  consented  she  should  do,  upon  condition  that  de- 
fendant would  not  permit  stock  to  come  in  upon  said 
lands,  and  destroy  plaintiff's  growing  crops  and  goods 
upon  the  same,  which  the  defendant  agreed  to  do,  and 
proceeded  to  construct  said  road,  entering  upon  the  lands 
of  plaintiff  and  upon  his  fields  of  growing  corn,  through 
which  the  line  of  said  road  ran ;  that  defendant  threw 
down  the  plaintiff' 's  fences  enclosing  his  said  corn  and 
grass,  and  neglected  to  put  the  same  up  or  keep  them  up, 
either  in  day  or  night  time ;  the  consequence  of  which 
neglect  and  refusal,  stock,  to  wit,  cattle,  horses,  hogs  and 
sheep,  at  divers  times,  entered  upon  plaintiff's  said  lands, 
and  upon  his  corn  and  grass,  and  destroyed  and  ate  the 
same,  to  the  plaintiff's  great  damage,"  etc. 

Among  other  pleadings,  the  general  denial  was  filed  by 
the  defendant,  and  the  cause  was  tried  by  a  jury,  result- 
ing in  a  verdict  and  judgment  for  the  plaintiff,  over  a 
motion  interposed  by  the  defendant  for  a  new  trial. 
^  The  evidence  is  in  the  record ;  from  an  examination  of 
which  we  are  of  the  opinion  that  the  verdict  and  judg- 
ment can  not  be  sustained. 

The  code  has  not  abolished  the  distinction  between  ac- 
tions sounding  in  tort  and  those  sounding  in  contract ; 
nor  can  causes  of  action  of  the  two  classes  be  joined. 
JSoyer  v.  'liedeman^  84  Ind.  72. 

The  action  in  this  case  would  seem  to  be  based  upon 
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contract,  and  not  tort.  The  complaint  admits  that  the 
plaintifi*  consented  that  the  defendant  should  construct 
her  road  through  his  lands,  but  upon  the  condition  that 
the  defendant  would  not  let  stock  come  in,  etc.,  and  that 
the  defendant  agreed,  as  we  understand  the  complamt, 
that  she  would  not  permit  stock  to  enter,  etc.  No  tres- 
pass seems  to  be  charged ;  for  it  appears  by  the  complaint 
that  the  defendant  had  the  plaintiff's  consent  to  the  con- 
struction of  the  road  through  his  land. 

But,  whether  the  complaint  be  regarded  as  sounding  in 
tort  or  contract,  the  evidence,  as  we  think,  totally  "fails 
to  make  it  out.  The  plaintiff  introduced  a  conveyance, 
or  release,  as  it  is  called,  executed  by  himself  and  wife 
to  the  company,  of  the  right  of  way  through  his  land. 
The  conveyance  recited  that  it  was  made  in  consideration 
of  the  location  of  the  road  and  the  benefits  to  be  derived 
therefrom  when  constructed,  "  and  in  consideration  of  the 
R.  R.  Co.  fencing  the  road  in  six  months'  time,  and  that 
the  tax  on  said  farm  be  released."  The  instrument,  after 
describing  the  lauds,  gives  to  the  company  the  "  right  to 
construct  and  maintain  a  railroad  and  all  necessary  ap- 
purtenances across  and  upon  the  land  above  designated,"' 
etc. 

It  thus  appears,  that  the  defendant  was  not  a  trespasser 
m  entenng  upon  the  land  and  proceeding  with  the  con- 
struction of  the  road.  If,  during  the  construction  of  the 
road  under  the  right  thus  granted  to  the  defendant,  the 
latter  was  bound  to  keep  stock  from  entering  the  plain- 
tifl  's  land  and  destroying  his  crops,  the  obligation  must 
have  grown  out  of  some  contract  made  by  the  defendant^ 
not  contained  m  the  conveyance  of  the  right  of  way. 
There  is  no  such  contract  in  that  conveyance.  There 
could,  as  we  think,  be  no  implied  obligation  resting  upon 
the  defendant  to  keep  stock  off  the  plaintiff's  land  during 
the  progress  of  the  construction  of  the  road.  The  right 
to  construct  the  road  upon  the  land  carried  with  it  neces- 
sarily the  right  to  enter  upon  the  land  and  remove  such 
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fences  or  other  obstructions  as  were  necessary  to  be  re- 
moved in  order  to  the  accomplishment  of  the  purpose. 

We  have  examined  the  evidence  carefully,  and  find 
nothing  in  it  that  tends  to  prove  any  agreement  of  the 
defendant,  either  to  keep  up  the  fences  or  to  keep  stock 
oflT  the  plaintiti's  land  during  the  construction  of  the 
road.  The  plaintiff,  it  is  true,  testified  as  follows:  "I 
conveyed  the  right  of  way  to  the  defendant  to  construct 
and  run  their  railroad  through  my  land,  which  was  the 
same  that  was  described  in  the  complaint,  in  considera- 
tion that  they  would  keep  up  the  fences  and  pay  the  aid 
tax,"  etc.;  but  the  defendant  objected  to  that  part  of  the 
evidence  in  reference  to  keeping  up  the  fences,  and  the 
objection  was  sustained. 

.  The  conveyance  of  the  right  of  way  recites,  that  it  was 
made  upon  the  consideration,  among  other  things,  ^^  of 
the  R.  R.  Co.  fencing  the  road  in  six  months'  time/* 
This,  it  seems  to  us,  required  the  defendant  to  fence  the 
road  within  six  months'  time  after  it  was  constructed, 
and  not  to  fence  the  ground  while  the  road  was  being 
constructed.  Until  the  road  was  constructed,  there  was 
no  road  to  fence. 

The  judgment  below  is  reversed,  with  costs,  and  the 
cause  remanded  for  a  new  trial. 


The  Detroit,  Eel  River  and  Illinois  R.  R.  Co.  v. 

Barton. 

Practice. — Demurrer. — Justice  of  the  Peace.— Supreme  Qmrt.— Where  a  de- 
murrer presented  before  a  justice  of  the  peace  is  not  renewed  in  the  Cir- 
cuit Court  on  appeal,  no  question  in  relation  thereto  can  be  made  in  the 
Supreme  Court  on  appeal. 

Railroad.—  Killing  StocL —  Venue. —  Pleading.  —  In  an  action  under  the 
statute,  against  a  railroad  company,  for  killing  stock,  the  Tenue  is  suffi- 
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ciently  laid,  where  the  complaint  shows  the  killing  to  have  oocarred  in 
the  county  where  the  action  is  brought. 

Same. — Negligence, — Tranailory  Actton, — An  action  against  a  railroad  com- 
pany for  negligently  killing  or  injuring  stock  is  not  local,  but  transitory. 

Same. —  ContribvJtory  Negligence. — The  fact  that  the  owner  of  an  animal 
**  knowingly  permitted*'  it  to  run  at  large  is  not  such  contributory  negli- 
gence on  his  part  as  will  defeat  an  action  by  him  against  a  railroad  com- 
pany for  the  **  wilful"  killing  of  such  animal. 

Practice. —  Verdict. — Special  Finding. — Judgment  non  Obstante, — ^To  author- 
ize judgment  upon  the  special  findings  of  a  jury,  notwithstanding  their 
general  verdict,  there  must  be  a  clear  inconsistency  between  them. 

From  the  DeKalb  Circuit  Court. 

J.  S.  Collins^  for  appellant. 

Wl  L.  Penfield  and  D.  D.  Moody^  for  appellee. 

HowK,  J. — ^In  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellant,  as  defendant,  in  a  complaint  of  two  para- 
graphs, before  a  justice  of  the  peace  of  DeKalb  county, 
Indiana. 

The  trial  before  the  justice  resulted  in  a  judgment  for 
the  appellee  in  the  sum  of  thirty  dollars,  from  which  the 
cause  was  appealed  to  the  court  below.  In  this  latter 
court,  the  cause  was  tried  by  a  jury,  and  a  general  verdict 
was  returned  for  the  appellee  in  the  sum  of  thirty  dollars. 
With  their  general  verdict,  the  jury  also  returned  their 
special  findings  on  particular  questions  of  fact  submitted 
to  them  by  the  parties,  under  the  direction  of  the  court. 
The  appellant  moved  the  court  for  judgment  on  the  spe- 
cial findings,  notwithstanding  the  general  verdict,  which 
motion  was  overruled,  and  the  appellant  excepted  to  this 
decision.  The  appellant's  motions  for  a  new  trial  and  in 
arrest  of  judgment  were  severally  overruled,  and  to  each 
of  these  decisions,  in  the  order  stated,  the  appellant  ex- 
cepted, and  the  court  rendered  judgment  on  the  general 
verdict,  from  which  judgment  this  appeal  is  now  prose- 
cuted. 

In  this  court,  the  appellant  has  assigned  as  errors  the 
following  decisions  of  the  court  below : 
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1.  In  overruling  its  demurrers  to  the  first  and  second 
paragraphs  of  the  appellee's  complaint ; 

2.  In  overruling  its  motion  for  judgment  in  its  favor, 
on  the  special  findings  of  the  jury,  notwithstanding  their 
general  verdict; 

8.    In  overruling  its  motion  for  a  new  trial ;  and, 

4.    In  overruling  its  motion  in  arrest  of  judgment. 

Before  the  justice,  the  appellant  demurred  to  each  of 
the  paragraphs  of  the  appellee's  complaint,  for  the  want 
of  suificient  facts  therein  to  constitute  a  cause  of  action. 
It  does  not  appear,  however,  that  these  demurrers  were 
presented  to,  or  decided  by,  the  court  below,  and,  there- 
fore, the  first  alleged  error  is  not  in  the  record.  But  the 
sufficiency  of  the  complaint  is  called  in  question  by  the 
fourth  error  assigned,  the  overruling  of  the  appellant's 
mption  in  arrest  of  judgment.  The  appellant's  objec- 
tions to  the  sufficiency  of  the  complaint  are  thus  stated 
by  its  attorney,  in  his  brief  of  this  cause  in  this  court : 

'^  The  first  paragraph  does  not  sufilciently  allege,  that 
the  killing  was  done  in  DeKalb  county,  nor  tha|  the  road 
was  ^not  securely  fenced  in,'  is  not  sufficiently  stated. 
The  second  paragraph  does  not  sufficiently  allege,  that 
the  killing  was  done  in  DeKalb  county,  nor  does  it  suffi- 
ciently allege  that  the  plaintiff  was  without  fault  or  neg^ 
ligence  on  his  part." 

These  two  sentences  contain  not  only  a  statement  of 
the  appellant's  objections  to  the  complaint,  but  also  all 
that  is  said  by  appellant's  counsel  in  reference  to  these 
objections.  In  our  opinion,  none  of  these  objections  are 
well  taken  or  supported  by  the  record. 

In  the  first  paragraph  of  his  complaint,  the  appellee 
alleged,  in  substance,  that  the  appellant  owned  and  op- 
erated a  railroad  running  through  DeEalb  county,  Indi- 
ana; that,  on  the  —  day  of  July,  1875,  the  appellee 
owned  a  four-year  old  cow,  of  the  value  of  thirty  dol- 
lars; that,  on  said  day,  the  appellant,  by  its  locomotive, 
used  and  operated  on  its  said  railroad,  ran  against  and 
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over  said  cow,  in  said  county  and  State,  by  reason  where- 
of said  cow  was  killed ;  and  that,  at  the  point  where  said 
cow  went  upon  said  railroad  and  was  killed,  the  appel- 
lant's track  was  not  then  and  there  securely  fenced,  etc. 

From  this  statement  of  the  substance  of  the  first  para- 
graph of  the  complaint,  it  will  be  readily  seen  that  the 
appellant's  objections  to  this  paragraph  are  not  sustained 
by  the  record. 

The  second  paragraph  of  the  complaint  was  not  brought 
lander  the  statute  which  provides  compensation  to  the 
owner  of  animals  killed  or  injured  by  the  cars,  etc.,  of  a 
railroad  company.  In  this  paragraph,  the  appellee  charged, 
in  substance,  that  the  appellant,  through  the  fault,  mis- 
conduct, gross  negligence  and  malice  of  its  servants  and 
employees,  purposely,  wilfully  and  maliciously  ran  its 
locomotive  and  train  against  and  killed  his  cow,  without 
fault  or  negligence  on  his  part,  on  the  appellant's  road,  in 
said  county,  etc. 

The  cause  of  action  stated  in  this  paragraph  was  not 
local,  but^transitory ;  but,  if  it  had  been  local,  we  think  it 
was  alleged,  with  clearness  and  precision,  in  this  second 
paragraph,  that  the  appellee's  cow  was  run  against  and 
killed  in  DeKalb  county.  The  other  objection  of  the 
appellant's  counsel  to  this  second  paragraph  is  not  sus- 
tained by  the  record ;  for  it  was  expressly  alleged  in  said 
paragraph,  that  the  killing  of  appellee's  cow  was  "with- 
out fault  or  negligence  on  his  part."  The  appellant's 
motion  in  arrest  of  judgment  was  correctly  overruled. 

The  second  error  assigned  by  the  appellant  is  the  de- 
cision of  the  court  below  in  overruling  its  motion  for 
judgment  in  its  favor,  on  the  special  findings  of  the  jury, 
notwithstanding  their  general  verdict. 

Section  337  of  the  practice  act  provides,  that,  "  When 
the  special  finding  of  the  facts  is  inconsistent  with  the 
general  verdict,  the  former  shall  control  the  latter,  and 
the  court  shall  give  judgment  accordingly."  2  R.  S.  1876j 
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p.  172.  Thompson  v.  The  Ciyicinnati,  etc.,  B.  R.  Co,,  54 
Ind.  197 ;  and  HoUingsworth  v.  Trueblood,  59  Ind.  542. 

There  must  be  a  clear  inconsistency,  however,  between 
the  special  findings  and  the  general  verdict,  or  the  judg- 
ment must  follow  the  latter.  In  this  case  the  special 
findings  are  very  long,  embracing  the  auswersof  the  jury 
to  seventeen  interrogatories ;  and  it  seems  to  us,  that  it 
would  be  unprofitable  to  set  out  even  the  substance  of 
these  findings,  in  this  opinion. 

The  point  is  made  by  appellant's  counsel,  that  "the 
appellee  was  guilty  of  contributory  negligence,"  because 
the  jury  found  specially,  that  he  knowingly  permitted 
his  cow  to  run  at  large.  But  the  appellee's  negligence  in 
this  regard,  if  it  is  conceded  to  be  negligence,  did  not 
justify  the  wilful  killing  of  his  cow  by  the  appellant, 
when  it  could  have  been  avoided  by  "  ordinary  diligence,'* 
as  the  jury  also  found  specially. 

In  our  opinion,  no  error  was  committed  by  the 
court  below  in  overruling  the  appellant's  motion  for  judg- 
ment in  its  favor,  on  the  special  finding  of  facts,  notw^ith- 
fitanding  the  general  verdict. 

The  only  causes  for  a  new  trial  assigned  by  the  appel- 
lant in  its  motion  therefor  were,  that  the  verdict  of  the 
jury  was  not  sustained  by  sufficient  evidence,  and  that 
it  was  contrary  to  law. 

.  The  only  question  presented  for  our  consideration  by 
the  error  assigned  by  the  appellant  on  the  overruling  of 
this  motion  for  a  new  trial  is  simply,  whether  or  not 
there  is  any  legal  evidence  in  the  record  tending  to  sus- 
tain the  material  averments  of  the  appellee's  complaint. 

In  our  opinion,  the  verdict  was  sustained  by  suflicient 
legal  evidence,  and  the  motion  for  a  new  trial  was  cor- 
rectly overruled. 

The  judgment  is  afiSirmed,  at  the  appellant's  costs. 
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SAKDERSy  Administratrix,  v.  Loy. 

Pleadino. —  Partial  Anmcer.  —  In  an  action  to  compel  an  accounting  for 
money  alleged  to  have  been  received  by  the  defendant  from  two  persona^ 
jointly  or  severally,  for  the  benefit  of  the  plaintiff,  an  answer  only  deny* 
ing  the  receipt  of  such  money  from  a  particular  one  of  such  persons  is  an 
answer  to  part  only  of  the  complaint,  and,  when  pleaded  to  the  whole 
complaint,  is  insufficient. 

Sahe. — DeeedetUt^  Esiata. —  Action  agaihut  Former  Adminiitrator. —  FYtmd,-^ 
Approved  cf  Adminutraiot's  Beport — In  an  action  against  a  former  admio^ 
istrator  of  an  estate,  by  his  sucoeasor,  to  recover  for  certain  assets  of  the 
estate  alleged  to  have  been  fraudulently  misappropriated  and  converted 
by  the  defendant,  an  answer  alleging  that  the  defendant  had  fully  re- 
ported to  the  proper  court  concerning  such  assets,  and  that  such  report 
)iad  been  approved  by  the  court,  and  the  defendant  discharged  from  his 
trust,  more  than  three  years  prior  to  the  commencement  of  such  action,  ia 
sufficient. 

Same. — Attacking  Judgment  CollateraUy, — Such  approval  is  a  judgment  of  a 
court  of  record,  and  can  not  be  attacked  collaterally,  but  only  by  a  direct 
proceeding  to  set  the  same  aside. 

From  the  Hendricks  Circuit  Court. 

J&.  F.  Bitter  J  L.  C.  Walker  and  i.  Bitter,  for  appellant. 
L.  M.  Campbell^  B.  Harrison^  C.  C.  Mines  and  W.  H. 
H.  Miller^  for  appellee, 

BiDDLE,  J. — The  first  paragraph  of  the  complaint 
brought  by  the  appellant,  as  administratrix  de  bonis  non^ 
alleges  the  following  facts : 

That,  on  the  26th  day  of  January,  1860,  the  decedent, 
Benjamin  Sanders,  executed  to  defendant  a  chattel  mort- 
gage  (made  an  exhibit) ;  that,  on  the  18th  of  March,  1860, 
Benjamin  Sanders  died,  and  said  Loy,  with  one  Cary 
Reagan,  were  appointed  administrators  of  his  estate; 
that  said  Loy,  instead  of  charging  himself,  as  such  ad- 
ministrator, with  the  property  described  in  said  mort- 
gage, took  possession  of  the  same,  sold  it,  and  ap- 
plied the  proceeds  to  his  own  use,  and  refused  to  charge 
himself  therewith,  as  such  administrator ;  that  said  prop- 
erty was  of  the  value  of  two  thousand  dollars ;  that  the 
sum  of  thirteen  hundred  dollars,  mentioned  in  said  mort- 
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gage  as  being  that  day  advanced  to  Mills  and  Bandera, 
payable  ninety  days  from  date,  was  fully  paid  by  Benja- 
min  Sanders  and  Thomas  P.  Mills,  who  was  jointly  lia* 
ble  with  said  Sanders  therefor,  to  said  Loy,  by  tha  de- 
livering to  Loy  of  notes  due  to  the  said  Mills  and  San* 
ders,  or  one  or  the  other  of  them,  sufficient  to  pay  said 
debt,  which  notes  Loy  collected  (the  bill  of  particalars  is 
made  an  exhibit),  and  also  by  personal  property  then 
mortgaged  by  said  Mills  to  defendant  (this  mortgage  is 
made  an  exhibit),  which  property  was  afterwards  deliv- 
ered to  Loy  in  payment  of  said  debt,  and  that  Mills  and 
Sanders  in  like  manner  also  paid  the  note  of  Sanders 
due  at  Harrisons'  Bank,  calling  for  two  hundred  and 
seventy-nine  dollars,  mentioned  in  said  mortgage,  and 
that  said  Loy  never  paid  any  portion  of  said  notes,  nor 
any  portion  of  the  debts  mentioned  in  the  mortgage,  and 
was  not  entitled  to  the  possession  of  said  personal  prop** 
erty.    Prayer  for  judgment  for  two  thousand  dollars. 

The  third  paragraph  of  answer  admits  the  mortgage, 
and  that  it  was  recorded,  the  death  of  Benjamin  San- 
ders, and  the  appointment  of  Loy  and  Reagan  the  ad- 
ministrators of  his  estate,  as  charged  in  the  complaint^ 
and  avers,  that  default  was  made  in  the  condition  of  the 
mortgage,  in  this,  that  the  note  of  two  hundred  and 
seventy-nine  dollars,  payable  at  Harrisons'  Bank,  had  be- 
come due  and  remained  unpaid,  and  there  being  no  funds 
to  pay  it,  the  defendant  paid  it  out  of  his  own  money, 
and  that,  by  reason  of  the  default,  he  was  entitled  to  the 
personal  property ;  that,  with  the  consent  of  Beagan,  his 
co-administrator,  and  by  virtue  of  the  mortgage,  he  took 
possession  of  the  property  descnbed  in  the  mortgage,  and 
receipted  to  the  estate  of  said  Sanders  therefor,  and 
afterwards,  with  the  consent  of  Reagan,  advertised  and 
sold  the  same,  and  realized  therefrom  the  sum  of  one 
thousand  five  hundred  and  thirty-three  and  ^  dollars, 
which  was  a  full  and  fair  price  for  the  same;  that  he  ap- 
plied the  funds  of  said  sale  to  the  payment  of  the  debts 
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eecured  by  the  mortgage,  but  that  they  were  insufficient 
to  pay  the  debt  of  thirteen  hundred  dollars,  then  due  the 
defendant,  and  the  note  at  Harrisons'  Bank,  paid  before 
that  time  by  the  defendant.  "  And  the  defendant  denies 
that  said  Mills  ever  in  any  manner  paid  to  defendant  the 
debts  secured  by  the  mortgage  of  said  Sanders." 

The  sixth  paragraph  of  the  answer  was  substantially 
the  same  as  the  third,  with  the  additional  averments,  that 
the  administrators  had  administered  the  assets  of  the  es- 
tate fully,  and  made  a  final  settlement  of  the  same,  which 
was  confirmed  by  the  court,  and  that  this  action  was  not 
commenced  within  three  years  aft^r  said  final  settlement 
and  confirmation. 

The  third  paragraph  of  the  reply  to  the  sixth  para- 
jgraph  of  the  answer  avers,  that,  at  the  time  of  the  final 
settlement  so  made,  and  the  confirmation  thereof  by  the 
court,  the  defendant  claimed  and  asserted  to  the  heirs 
and  creditors  of  the  estate,  and  so  testified  before  said 
court,  that  he  had  paid  out  of  his  private  estate  the 
several  debts  mentioned  in  the  chattel  mortgage,  and 
that  the  same  had  never  been  repaid  to  him  by  any  one; 
and  also  denied  to  the  heirs  and  creditors  of  the  estate, 
and  thereby  concealed  the  fact,  that  Mills  and  Sanders, 
or  either  of  them,  had  delivered  to  him  notes  due  to 
them,  or  either  of  them,  sufficient  to  pay  the  debts  se- 
cured by  the  mortgage ;  and  denied  that  he  had  collected 
said  not^s  and  converted  the  proceeds  to  his  own  use, 
instead  of  paying  the  debts  secured  by  the  mortgage; 
and  that  since  the  settlement  of  said  estate  the  defend- 
ant continuously  asserted  the  same  facts  to  the  heirs, 
creditors  and  representatives  of  the  estate,  as  true,  by 
means  of  which  assertions  and  testimony  to  the  court, 
the  heirs  and  creditors  and  representatives  of  the  estate 
were  kept  in  ignorance  of  the  facts,  that  the  contrary  was 
true,  to  wit,  that  he  had  not  paid  said  debt,  and  had  re- 
ceived said  notes  from  Mills  and  Sanders  to  pay  said 
mortgage  debts,  and  had  so  collected  and  used  the  pro- 
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ceeds  of  the  same,  by  reason  of  which  representations 
the  plaintiff  had  not  discovered  the  facts,  but  remained 
ignorant  of  the  same  until  one  month  before  the  com- 
mencement of  this  suit. 

Demurrers,  alleging  the  insufficiency  of  the  facts  stated, 
were  overruled  to  the  third  and  sixth  paragraphs  of  the 
answer,  and  sustained  to  the  third  paragraph  of  reply  to 
the  sixth  paragraph  of  answer,  and  exceptions  reserved. 

These  rulings,  upon  which  final  judgment  was  rendered 
for  the  appellee,  are  assigned  as  error,  and  present  the 
only  questions  in  the  case. 

The  third  paragraph  of  answer  is  pleaded  to  the  whole 
complaint. 

Conceding  that  it  sufficiently  answers  that  part  of  the 
complaint  which  charges  the  improper  application  of  the 
property  pledged  in  the  chattel  mortgage,  it  does  not  ap- 
pear to  us  to  sufficiently  deny  the  receipt  of  the  notes 
from  Mills  and  Sanders,  to  pay  one  of  the  debts  secured 
by  the  mortgage.  The  allegation  in  the  complaint  is, 
stated  briefly,  that  the  sum  of  thirteen  hundred  dollars, 
secured  by  the  mortgage,  was  paid  by  Benjamin  San- 
ders and  Thomas  P.  Mills,  by  the  delivery  of  certain 
notes  to  Loy,  due  to  said  Mills  and  Sanders,  or  one  or 
the  other  of  them,  sufficient  to  pay  the  debt,  which  notes 
Loy  collected,  and  appropriated  the  proceeds  to  his  own 
use. 

The  denial  of  this  averment  in  the  third  paragraph  of 
the  answer  is  in  these  words : 

"And  defendant  denies  that  said  Mills  ever,  in  any 
manner,  paid  to  defendant  the  debts  secured  by  the  mort- 
gage of  said  Sanders." 

It  is  very  plain,  that  this  averment  does  not  deny  that 
Mills  and  Sanders,  or  Sanders,  did  not  thus  pay  him; 
and  a  denial  that  Mills  did  not  pay  him  "  the  debts  se- 
cured by  the  mortgage,"  does  not  deny  that  Mills  and 
Sanders,  or  Sanders,  did  not  pay  him  the  debt  of  thir- 
teen hundred  dollars  secured  by  the   mortgage,  when 
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other  debts  were  also  secured  by  the  mortgage.  The 
denial  may  be  true,  and  yet  Loy  stand  indebted  to  the 
estate  of  Sanders  for  the  proceeds  of  the  notes  delivered 
to  him  to  pay  the  debt  of  thirteen  hundred  dollars,  as 
alleged  in  the  complaint. 

For  these  reasons  the  third  paragraph  of  answer  is  in- 
sufficient. 

But  the  appellee  contends,  that  the  following  allegation 
in  the  third  paragraph  of  answer  is  a  sufficient  denial  of 
the  averment  we  are  considering : 

"And  the  defendant  says,  that  he  applied  the  pro- 
ceeds of  said  sale  to  the  payment  of  said  debts  secured 
by  said  mortgage,  (which  then  remained  wholly  unpaid 
to  defendant,)  so  far  as  the  same  would  go;  that  said 
proceeds  were  insufficient  to  pay  said  debt  of  thirteen 
hundred  dollars  to  defendant,  then  presently  due,  and 
said  note  at  said  Harrisons'  Bank,  before  that  time  paid 
by  defendant." 

This  averment  is  affirmative.  It  does  not  deny 
the  allegation  in  the  complaint,  that  the  debt  of  thir- 
teen hundred  dollars,  secured  by  the  mortgage,  was 
paid  by  Sanders  and  Mills,  or  by  Sanders  or  Mills, 
by  the  delivery  of  notes  to  Loy,  due  to  said  Mills 
and  Sanders,  sufficient  to  pfty  the  debt,  which  notes 
Loy  collected,  and  appropriated  the  proceeds  to  his 
own  use.  Indeed,  it  is  not  even  inconsistent  with 
it ;  for  Loy  might  have  paid  the  debt  of  thirteen  hundred 
dollars  out  of  the  proceeds  of  the  sale,  as  he  avers,  and 
yet  have  converted  the  proceeds  of  the  Sanders  and 
Mills  notes  to  his  own  use. 

But  we  hold  the  sixth  paragraph  of  the  answer 
sufficient. 

The  complaint  charges  fraud  against  Loy  in  the  ad- 
ministration of  the  estate  of  Sanders. 

The  sixth  paragraph  avers,  that  a  final  settlement  of 
the  estate  was  made,  and  confirmed  by  the  court,  and  that 
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this  suit  was  not  commenced  within  three  years  after  said 
settlement  was  so  made  and  confirmed. 

We  come  now  to  consider  the  sufficiency  of  the  third 
paragraph  of  the  reply  to  the  sixth  paragraph  of  answer, 
and  in  doing  so  we  must  keep  in  mind  that  the 
complaint  is  not  brought  to  review  or  set  aside  the  settle- 
ment of  the  estate  of  Sanders,  made  by  Loy  as  admin- 
istrator, but  to  recover  judgment  against  him  on  acc6unt 
of  the  fraud  charged  in  the  complaint,  in  converting  and 
misapplying  the  assets  of  the  estote  to  his  own  use.  To 
this  action  the  final  settlement  of  the  estate  of  Sanders 
by  Loy,  as  alleged  in  the  third  paragraph  of  reply  to  the 
sixth  paragraph  of  answer,  is  a  bar  until  the  settlement 
is  reviewed  and  set  aside  by  a  direct  proceeding  for  that 
purpose,  whether  the  action  was  brought  within  the  three 
years  after  the  settlement  was  made  or  since  that  time 
had  expired. 

The  final  settlement  is  a  judicial  proceeding,  a  judg- 
ment of  a  court  of  record  having  jurisdiction  over  the 
subject-matter  and  the  parties,  and  therefore  can  not  be 
attacked  collaterally. 

According  to  these  well-settled  principles,  the  third 
paragraph  of  the  reply  to  the  sixth  paragraph  of  answer 
is  insufficient,  and  the  court  committed  no  error  in  sus- 
taining a  demurrer  to  it. 

But,  for  the  error  in  overruling  the  demurrer  to  the 
third  paragraph  of  answer,  the  judgment  is  reversed,  at 
the  costs  of  the  appellee,  and  the  cause  is  remanded  for 
further  proceedings. 
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runniDg  and  operating  a  railroad  alleged  to  belong  to  the  defendant, 
where,  though  there  is  no  evidence  given  as  to  the  ownership  of  sach 
railroad,  there  is  no  evidence  to  the  contrary,  yet  if  the  defendant  appear 
and  contest  the  cause,  the  Supreme  Court,  on  appeal,  will  not  set  aside 
a  verdict  for  the  plaintiff,  on  account  of  the  mere  absence  of  such  affirm- 
ative evidence. 
Same. —  Verdict. —  Weight  of  Evidence. — The  Supreme  Court,  on  appeal,  will 
not  set  aside  the  verdict  of  a  jury  merely  because  the  evidence  is  conflict- 
ing, if  any  of  it  tends  to  sustain  the  verdict. 

From  the  Knox  Circuit  Court. 

F.  W.  Viehe  and  E.  G.  Evans,  for  appellant. 

G.  G,  Reily  and  Wi,  C.  Johnson^  for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plaintiff,  sued 
the  appellant,  as  defendant,  hefore  a  justice  of  the  peace 
of  Knox  county. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that,  on  the  3d  day  of  July,  1875,  he  was  the  owner  of  one 
gray  mare,  of  the  value  of  eighty  dollars ;  that,  on  said 
day,  the  appellant  was  thd  owner  of  and  operating  a 
railroad  in  said  county ;  that,  upon  said  day,  the  appel- 
lee's mare,  at  a  point  in  said  county,  entered  upon  said 
railroad  where  the  same  was  not  securely  fenced  in ;  and 
the  appellant  then  and  there,  by  its  cars  and  locomotive, 
pan  against  and  upon  said  mare,  thereby  killing  the  same, 
to  the  appellee's  damages  one  hundred  dollars.  Where- 
fore, etc. 

The  trial  before  the  justice  resulted  m  a  finding  and 
judgment  in  favor  of  the  appellee,  for  seventy-five  dol- 
lars, from  which  judgment  an  appeal  was  duly  taken  to 
the  court  below. 

In  this  latter  court  the  cause  was  tried  by  a  jury,  and 
a  verdict  was  returned  for  the  appellee,  assessing  his 
damages  in  the  sum  of  eighty-six  dollars  and  seventy-five 
cents.  The  appellant's  motion  for  a  new  trial  having 
been  overruled,  and  its  exception  saved  to  this  decision, 
judgment  was  rendered  on  the  verdict. 

The  only  alleged  error,  complained  of  by  the  appellant 
in  this  court,  is  the  overruling  of  its  motion  for  a  new 
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trial.    The  causes  assigned  for  such  new  trial  were  as  fol- 
lows : 

"  1.  The  verdict  of  the  jury  is  not  sustained  by  suffi- 
cient evidence ;  and, 

"2.  The  verdict  of  the  jury  is  contrary  to  the  evi- 
dence.*' 

The  only  questions  discussed  by  the  appellant's  learned 
attorneys  in  their  argument  of  this  cause  in  this  court 
relate  to  the  sufficiency  of  the  evidence  adduced  upon  the 
trial  to  sustain  some  of  the  material  averments  of  the 
appellee's  complaint.  It  is  necessary,  we  think,  to  the 
proper  understanding  of  those  questions,  and  of  our  de- 
cisions thereof,  that  we  should  set  out,  in  this  opinion,  all 
the  evidence  on  the  trial,  which  we  now  do,  as  follows : 

Reason  Sproatt,  a  witness  for  appellee,  testified :  ^^  I 
knew  both  horses  that  were  killed.  Beard  owned  the 
black  horse,  and  J.  R.  Snapp  owned  the  gray  mare.  They 
both  ran  in  Snapp's  pasture.  The  pasture  was  situated 
on  the  east  side  of  the  railroad.  The  fence  was  down, 
over  one  hundred  yards,  between  the  pasture  and  rail- 
road. In  the  Spring,  the  water  came  up,  and  the  wind 
blew  the  fence  down.  The  horses  were  killed  on  the 
evening  of  July  8d,  1874,  about  8  o'clock,  I  think,  by  the 
passenger  train  going  north.  I  saw  the  horses  the  day 
after  they  were  killed.  The  section  boss  of  the  railroad 
got  me  to  go  and  look  at  them ;  one  was  lying  on  the  east 
side,  and  one  was  lying  on  the  west  side,  of  the  road.  I 
saw  tracks  coming  from  direction  where  fence  was  down,  . 
but  did  not  notice  where  they  got  through.  The  horse 
was  worth  about  $75,  and  the  mare  was  worth  about  |75. 
It  was  on  the  Evansville  and  Crawfordsville  Railroad,  and 
m  Knox  county,  Indiana,  where  the  horses  were  killed.' 

On  cross-examination,  the  witness  testified :  "  I  don't 
know  where  the  horses  got  through  the  fence." 

James  Snapp,  a  witness  for  appellee,  testified :    "  The 
plaintiff,  Snapp,  and  Beard  owned  the  horses  that  were 
Vol.  LXI..  -20 
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killed.  Snapp  owned  the  gray,  and  Beard  owned  the  black. 
They  were  worth  about  J75  each.  I  went  there  after  the 
horses  were  killed ;  they  were  lying  on  each  side  of  rail- 
road, and  were  killed  25  or  30  steps  from  where  they  en- 
tered. The  fence  was  a  fence  separating  the  pasture  from 
the  road ;  the  fence  had  been  down  for  two  or  three  months. 
There  was  a  pond  all  along  on  each  side  of  the  fence, 
where  it  was  down.  I  traced  the  horses  to  the  water 
through  the  sand,  at  a  point  where  the  fence  was  down ; 
could  see  where  they  went  in  and  came  out;  could  not 
track  them  through  the  water;  the  water  was  about  a 
foot  and  a  half  deep.  The  animals  were  bruised  and 
bloody,  where  they  had  been  struck  by  the  train ;  there 
was  also  blood  and  hair  on  the  track  opposite  where  they 
lay,  and  there  were  fresh  tracks  of  horses  leading  from 
the  pond  up  to  the  track  at  the  point." 

On  cross-examination,  this  witness  said :  "  The  pond 
where  I  tracked  the  horses  to  was  a  watering-place  for 
the  stock  in  the  pasture ;  the  horses  always  went  there 
for  water." 

Ransom  Snapp,  a  witness  for  appellee,  testified :  "  I 
knew  the  horses  that  were  killed ;  they  were  in  the  pas- 
ture next  to  the  railroad ;  saw  them  the  morning  after 
they  were  killed.  I  tracked  them  from  where  the  fence 
was  down  to  where  they  were  killed;  saw  tracks  in  the 
water.  The  fence  was  down  two  or  three  months  before 
they  were  killed.  The  horses  were  worth  about  $75  each. 
The  pasture  fence  was  joined  onto  the  railroad  fence, 
and  the  railroad  fence  had  been  used  as  a  division  fence 
between  the  two,  the  railroad  and  pasture,  for  some  eight 
or  ten  years.  I  am  a  nephew  of  plaintiflf,  James  R.  Snapp. 
James  Snapp  is  my  brother." 

Here  the  appellee  rested. 

William  Mohring,  a  witness  for  the  appellant,  testified : 
**I  was  a  section  boss  on  the  Evansville  and  Crawfords- 
ville railroad  at  the  time  the  horses  were  killed.  They 
were  killed  this  side  of  Griswold  station.    I  went  there 
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to  see  about  the  horses  being  killed;  the  Snapp  boys 
were  there.  No  part  of  the  fence  was  down,  but,  where 
the  horses  jumped  over,  a  board  was  oft'  the  fence;  they 
knocked  it  off  in  getting  over.  It  was  a  good  fence,  five 
planks  high;  the  boards  were  good,  wide  boards.  I 
tracked  the  horses  where  they  came  to  the  fence,  and 
where  they  jumped  over ;  could  see  the  tracks  on  each 
fiide.  They  had  been  jumping  over  the  fence  before; 
had  driven  them  out  many  times.  The  ground  was  soft, 
and  I  could  track  them  easily.  I  saw  where  they  jumped 
over;  thev  broke  the  board  off.  The  horses  were  left 
there,  so  that  everybody  could  see  that  the  fence  was  not 
•down.  John  Racy  and  Daniel  Killinger  were  there.  The 
fence  fell  down  in  the  water  afterward.  The  horses  got 
over  on  one  side  of  the  pond,  and  I  traced  them  past  the 
pond  to  the  place  where  they  were  killed.  The  horses 
were  killed  in  March,  and  not  in  July.  I  was  not  section 
boss  in  July,  but  was  in  Vincennes.  I  went  after  Sproatt 
to  come  and  see  the  horses." 

On  cross-examination,  this  witness  said :  "  The  horses 
had  knocked  plank  oft'  before,  and  we  had  nailed  them 
over ;  in  the  latter  part  of  June,  James  R.  Snapp  put 
the  fence  up." 

John  Racy,  a  witness  for  the  appellant,  testified :  "  I 
was  working  on  a  section  of  the  E.  &  C.  Railroad  at  the 
time  the  horses  in  controversy  were  killed ;  I  can't  tell 
just  exactly  the  time  when  the  horses  were  killed;  they 
jumped  the  fence,  and  got  in  on  the  track  that  way ;  they 
jumped  over,  about  three  panels  above  the  water;  they 
had  knocked  a  plank  off  in  jumping  over ;  we  could  see 
where  they  jumped  over;  we  could  see  the  tracks  on  both 
«ides  of  the  fence;  they  were  fresh  tracks;  we  traced 
them  from  where  they  jumped  over,  past  the  pond,  to 
where  they  were  killed ;  we  had  run  the  gray  out  many 
times ;  he  had  been  a  great  bother  to  us ;  the  fence  was 
used  for  a  partition  fence  for  both  the  railroad  and  the 
pasture ;  the  fence  in  the  pond  had  been  and  was  leaning, 
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but  was  not  down ;  I  did  not  consider  either  of  the  horse* 
a  black  horse ;  been  raised  with  horses  all  my  life,  and 
know  a  gray  horse  from  a  black  horse ;  I  would  call  the 
one  they  call  black  an  iron-gray." 

On  cross-examination,  the  witness  said :  "  The  fence 
was  never  clear  down  in  the  water;  the  gray  had  been 
jumping  the  fence  above  the  water  for  some  time." 

Daniel  Killinger,  a  witness  for  appellant,  testified :  **  I 
was  a  workman  on  the  section,  under  Mr.  Mohring,  at 
the  time  the  horses  in  controversy  were  killed ;  I  am  now 
working  on  construction  train  on  the  road ;  I  think  the 
horses  were  killed  in  July,  of  1874;  Mohring  and  Racy 
were  with  me  when  I  first  saw  them ;  they  were  lying 
above  the  track;  we  followed  the  tracks;  they  jumped 
over,  about  two  or  three  panels  above  where  they  were 
killed ;  they  broke  one  board  in  jumping  over  the  fence; 
was  an  ordinary  five-plank  fence ;  it  was  never  entirely 
down  in  the  water ;  it  was  only  leaning  over." 

On  cross-examination  the  witness  said :  "  Some  of  the 
plank  were  loose ;  this  plank  where  the  horses  got  over 
was  broken  off  at  the  end,  and  had  fallen  to  the  ground; 
they  broke  it  in  jumping  over;  the  board  was  sound." 

Reason  Sproatt,  a  witness  for  appellant,  testified :  "  Mr. 
Mohring  was  with  me  when  I  saw  the  horses;  it  was  the 
only  time  we  were  ever  there  together ;  Mohring  showed 
me  where  the  horses  got  over,  but  I  did  not  go  to  see." 

Here  the  appellant  rested 

In  rebuttal,  Toussaint  Beard,  a  witness  for  appellee,  tes- 
tified :  "  I  sent  my  horse  over  to  Snapp's  pasture,  about 
the  last  of  April,  1874;  my  horse  was  not  breachy,  and 
would  not  jump." 

In  rebuttal,  the  appellant  testified  in  his  own  behalf: 
"  I  was  the  owner  of  the  gray  horse ;  it  was  not  breachy^ 
and  would  not  jump  over  a  four-rail  fence;  during  that 
same  season  there  were  three  gray  horses  run  in  that 
pasture. 

"  And  this  was  all  the  evidence  given  in  the  cause.*' 
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Upon  this  evidence  the  appellant's  counsel  make  the 
point,  that  the  **  appellee  averred  in  his  complaint,  that 
the  Evansville  and  Crawfordsville  Railroad  Company  was 
the  owner  of,  and  then  operating,  the  railroad  on  which 
his  mare  was  killed,  and  that  its  cars  and  locomotives  ran 
against  and  upon  said  mare." 

In  discussing  this  point  in  this  court,  the  appellant's 
counsel  say,  "  That  this  allegation  was  material  will  not 
be  questioned.  The  Toledo^  etc.,  R,  W,  Co.  v.  Weaver,  34 
Ind.  298.  We  insist,  that,  to  make  out  his  case,  it  was 
the  plaintiff's  duty  to  prove  these  allegations  by  a  pre- 
ponderance of  the  evidence." 

It  can  not  be  doubted,  we  think,  that  the  allegation 
referred  to  by  counsel  was  material,  and  ought  to  have 
been  sustained  by  a  fair  preponderance  of  the  evidence. 

In  this  court  the  rule  is,  that  it  must  appear  from  the 
record,  that  evidence  tending  to  sustain  each  material 
averment  of  the  pleading  was  adduced  upon  the  trial  of 
the  cause.  We  do  not  weigh  evidence  as  do  the  triers  of 
the  facts ;  and  therefore  the  question  of  the  preponder- 
ance of  evidence  is  rarely,  if  ever,  considered  by  this 
court. 

In  the  case  at  bar,  there  was  no  direct  or  positive  evi- 
dence adduced  upon  the  trial,  that  the  appellant  was  the 
owner  of,  or  operated,  the  railroad  upon  which  the  appel- 
lee's mare  was  run  over  and  killed.  The  evidence  showed 
that  the  mare  was  run  over  and  killed  on  the  Evansville 
and  Crawfordsville  Railroad.  The  appellant.  The  Evans- 
ville and  Crawfordsville  Railroad  Company,  was  sued 
for  the  killing  of  said  mare  on  its  railroad,  and  appeared 
to,  and  was  there  before  the  jury  defending,  the  action. 
There  was  not  a  particle  of  evidence  adduced  upon  the 
trial,  tending  to  show  that  the  railroad  in  question  was 
owned  or  operated  by  any  other  person  or  corporation 
than  the  appellant ;  but  it  seems  to  have  been  assumed  and 
taken  for  granted,  as  a  fact  about  which  no  evidence  was 
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needed,  that  the  railroad  was  owned  and  operated  by  the 
appellant  at  the  time  the  appellee's  mare  was  run  over 
and  killed  thereon.  Under  such  circumstances  and  the 
evidence  on  the  trial,  it  seems  to  us,  that  the  jury  trj^ing* 
the  cause  might  have  fairly  and  reasonably  inferred  and 
found,  that  the  appellant  owned  and  operated  the  railroad 
in  question  at  the  time  the  appellee's  mare  was  killed 
thereon ;  and  especially  so,  in  the  absence  of  any  evidence 
whatever  from  which  it  could  possibly  be  inferred  that 
such  railroad  was  owned  or  operated  by  any  other  person 
or  corporation  than  the  appellant.  We  think,  therefore, 
that  we  ought  not  to  disturb  the  verdict  of  the  jury  i» 
this  case  for  the  want  of  direct  and  positive  evidence  ia 
support  of  the  averment  in  the  complaint,  that  the  appel- 
lant owned  and  operated  said  railroad  at  the  time  the 
appellee's  mare  was  run  over  and  killed  thereon.  In 
other  words,  as  to  this  point,  it  seems  to  us,  that  the  ver- 
dict of  the  jury  in  this  case  was  sustained  by  sufKcient 
evidence,  and  was  not  contrary  to  law. 

One  other  point  is  made  by  the  appellant's  attorneys  ia 
this  court,  and  is  thus  stated  in  their  brief  of  this  cause : 

"  We  also  insist,  that  the  evidence  did  not  warrant  the 
jury  in  j&nding  for  the  plaintiff,  for  another  reason :  The 
complaint  avers,  that  the  mare  was  killed  at  a  point 
where  the  railroad  was  not  securely  fenced  in.  The  evi- 
dence on  this  point  is  conflicting,  and  we  think  it  fails  to 
sustain  the  allegation." 

In  such  a  case,  it  is  the  province  of  the  jury  to  recon- 
cile the  conflict,  or  to  determine  which  of  the  witnesses 
are  the  more  worthy  of  belief.  For  these  purposes  the 
jury  have  facilities  which  we,  as  an  appellate  court,  can 
not  have ;  and  for  this  reason  it  has  long  been  held  by 
this  court,  that  the  verdict  of  a  jury  would  not  be  dis- 
turbed solely  on  account  of  a  conflict  in  the  evidence 
If  there  is  any  evidence  in  the  record,  as  there  was  in 
this  case,  tending  to  sustain  the  verdict  of  the  jury,  it 
will  be  sustained,  as  a  general  rule,  without  regard  to  any 
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conflict  in  the  evidence.  This  rule  is  so  well  established, 
and  80  well  understood,  that  we  need  not  cite  authorities 
in  its  support. 

In  our  opinion,  no  error  was  committed  by  the  court 
below  in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


61    Sill 
133    490' 
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FoBCiBLE  Entry  and  Betadter. — Parties. — Object  (f  Adion, — The  action 
of  forcible  entry  and  detainer  can  be  maintained  only  by  one  having  the 
right  to  the  possession  of  the  lands  so  held,  and  its  object  is  not  to  try 
the  title,  but  to  obtain  restitution  of  the  possession. 

Same. — Evidenee. — ^In  such  action  the  plaintiff  must  prove  that  he  was  in 
possession  prior  to  the  alleged  forcible  entry  or  detainer,  and  that  the 
defendant's  possession  was  taken  or  kept  by  either  actual  violence  or  such 
a  show  of  force  as  was  reasonably  calculated  to  intimidate  the  plaintiff. 

Supreme  Court. — I^wUice. — SubmissUm  of  Appeal  Wiihovi  Notice, —  Waiver. — 
An  appeal  having  been  taken  to  the  Supreme  Court,  of  which  the  appel- 
lee had  knowledge,  and  there  submitted  on  his  alleged  default,  though 
without  lawful  notice  to,  or  appearance  by,  him  or  his  attorney,  the  lat- 
ter then  procured  from  the  clerk  of  the  Supreme  Court  the  transcript  and 
the  appellant's  brief  in  the  cause,  receipting  therefor  as  attorney  for  the 
appellee,  and  retained  possession  thereof  for  about  two  years,  without 
asking  to  have  such  submission  set  aside  until  after  the  cause  had  been 
decided  adversely  to  him. 

Hddj  that  the  appellee  had  waived  his  right  to  have  the  submission  set 
aside  and  the  appeal  dismissed. 

From  the  Shelby  Circuit  Court. 

J.  B.  McFaddeUy  for  appellant. 

A.  JSlaiVy  JE.  P.  Ferris  and  W.  W.  Spencer^  for  appellee. 

NiBLACK,  J.  —  William  Knight,  the  appellee,  sued 
Thomas  Archey,  the  appellant,  before  a  justice  of  the 
peace,  on  the  9th  day  of  March,  1874,  for  unlawfully  and 
forcibly  entering  upon,  and  for  forcibly  and  with  strong 
hand  detaining,  certain  lands  of  the  plaintiff. 
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There  was  a  verdict  and  judgment  for  the  plaintiff  be- 
fore the  justice. 

The  defendant  appealed  to  the  court  below,  where  the 
cause  was  tried  by  the  court,  resulting  in  a  finding  for 
the  plaintiff,  and  in  a  judgment  on  the  finding,  over  a 
motion  for  a  new  trial. 

The  overruling  of  the  motion  for  a  new  trial  is  assigned 
for  error  here. 

On  the  trial,  the  plaintiff  testified: 

"  I  was  the  owner  of  the  land  in  controversy  on  the 
9th  day  of  March,  1874.  I  never  gave  permission  to 
Archey,  the  defendant,  to  take  possession  of  the  prem- 
ises. But  he  did  take  possession,  and  was  in  possession 
at  the  time  I  commenced  this  suit.  I  made  demand  of 
the  defendant  for  the  possession  of  the  premises,  and  he 
said  he  was  going  to  stay  until  I  got  possession  according 
to  law.  He  then  rolled  up  his  sleeves,  and  said  he  was 
going  to  stay.  Defendant  went  into  possession  some  time 
before  I  knew  it.  From  the  time  defendant  took  posses- 
sion of  said  premises  until  the  present  time,  the  rental 
value  thereof  is  one  hundred  and  fifty  dollars,  none  of 
which  has  ever  been  paid  me.  I  made  a  demand  for  the 
premises  on  the  day  this  suit  was  brought.  David  V. 
Brown  and  Thomas  Knight  were  with  me  at  the  time. 
I  told  the  defendant  he  was  on  my  premises,  and  that  I 
considered  I  ought  to  have  a  note  or  possession.  I  then 
told  defendant  that  I  wanted  possession.  He  said  he 
would  die  in  his  tracks  before  I  should  have  it.  Defend- 
ant was  standing  in  the  door  of  the  dwelling-house  at  the 
time  I  made  this  remark.  I  had  authorized  my  brother, 
Thomas  Knight,  to  rent  the  premises  for  me,  provided  he 
would  take  a  note,  with  good  security,  for  the  rent.  De- 
fendant called  to  see  me  in  regard  to  renting  the  prem- 
ises before  he  took  possession,  but  I  was  too  sick  to  at- 
tend to  the  matter,  and  told  him  to  see  my  brother 
Thomas.  I  had  authorized  Thomas  to  fix  up  the  house 
for  any  one  I  saw  fit  to  put  there.    I  afterward  sent 


MAY  TERM,  1878.  313 

Arche/  v.  Knight. 

Thomas  with  some  doors  to  fix  up  the  house.  There  was 
from  thirty  to  forty  acres  of  the  farm  in  corn  last  season." 

David  V.  Brown  and  Thomas  Knight,  above  referred 
to,  also  testified  on  behalf  of  the  plaintift*  as  to  what  oc- 
curred at  the  time  the  plaintiff  demanded  the  possession 
of  the  premises,  but  neither  one  of  them  added  any  thing 
material  to  the  testimony  of  the  plaintiff.  On  the  con- 
trary, nothing  was  said  by  either  of  them  about  the  de- 
fendant having  rolled  up  his  sleeves,  or  having  said  that 
he  would  die  in  his  tracks  before  he  would  yield  up  the 
possession  of  the  farm  in  controversy. 

Two  other  witnesses  testified  to  the  rental  value  of  the 
farm,  and  that  concluded  the  testimony  for  the  plaintiff'. 

The  defendant  then  introduced  testimony  tending  to 
«how  that  he  rented  the  premises  in  suit  of  Thomas 
Knight,  the  brother  of  the  plaintiff",  and  that  he  went 
into  the  possession  thereof,  under  his  contract  with  said 
Thomas  Knight,  in  December,  1878,  but  we  do  not  deem 
it  necessary  to  set  out,  or  further  refer,  to  the  defendant's 
evidence. 

It  is  only  one  "having  right  to  possession"  of  the 
lands  in  dispute  who  can  maintain  an  action  of  forcible 
«ntry  and  detainer.    2  R.  S.  1876,  p.  665,  sec.  12. 

A  forcible  entry  or  a  forcible  holding  means  more  than 
a  mere  trespass.  The  force  must  be  actual.  The  posses- 
sion must  be  shown  to  have  been  taken  or  kept  either 
by  actual  violence,  or  by  such  a  show  of  force  as  was 
reasonably  calculated  to  intimidate  the  rightful  owner. 
Bell  V.  Longioorth,  6  Ind.  273 ;  2  R.  S.  1876,  p.  462,  sec.  12. 

As  the  action  of  forcible  entry  and  detainer  is  not  in- 
tended to  try  the  title  to  lands,  it  has  been  held,  that  the 
plaintiff  must  prove  that  he  was  in  possession  of  the 
lands  before  the  forcible  entry  or  forcible  detainer.  The 
People  V.  King,  2  Caines,  98;  The  People  v.  Leonard^  11 
Johns.  504. 

The  object  of  the  action,  as  a  civil  remedy,  is  to  obtain 
restitution  of  the  possession.    Sec.  12,  p.  665,  supra. 
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Tested  by  these  rules,  which  seem  to  be  well  supported 
by  authority,  we  are  of  the  opinion,  that  the  finding  of 
the  court  in  the  case  in  hearing  was  not  sustained  hy 
sufficient  evidence,  and  that  the  court  erred  in  overruling- 
the  appellant's  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^ 
and  the  cause  remanded  for  a  new  trial. 

Opinion  on  Motion  to  Set  Aside  Submission. 

NiBLACK,  C.  J. — Since  the  opinion  in  this  cause  wos 
filed,  the  appellee  has  moved  this  court  to  set  aside  the 
submission  of  the  cause  and  the  judgment  of  reversal, 
and  to  dismiss  the  appeal,  for  want  of  notice  to  him  of 
such  appeal,  as  provided  in  Rule  13  of  this  court. 

The  appeal  in  this  case  was  taken  in  vacation,  the  rec- 
ord having  been  filed  on  the  15th  day  of  May,  1875. 

At  the  November  term,  1875,  of  this  court,  the  cause 
was  submitted,  upon  the  alleged  default  of  the  appellee. 
An  endorsement  of  this  submission  was  immediately 
made  on  the  record. 

The  appellee's  motion  is  supported  by  the  affidavits  of 
himself  and  his  attorneys  in  the  court  below,  alleging 
that  no  notice  of  the  appeal  had  been  served  on  either 
or  any  one  of  them,  as  required  by  said  Rule  13. 

The  appellant's  attorney,  in  resistance  of  the  appellee's- 
motion,  has  filed  his  affidavit,  charging  that  the  appellee 
had  full  knowledge  of  the  appeal  soon  after  the  transcript 
was  filed  in  this  court,  and  long  before  the  submission  of 
the  cause;  that,  soon  after  the  cause  was  submitted,  to 
wit,  on  the  24th  day  of  November,  1875,  the  appellee's 
said  attorneys,  whose  place  of  business  was  Shelby ville,  in 
this  State,  took  the  papers  in  the  cause,  consisting  of  the 
transcript  and  the  appellant's  brief,  from  the  clerk's  office 
of  this  court  and  receipted  to  the  clerk  for  such  papers, 
signing  their  names  to  the  receipt  therefor  as  attorneys 
for  the  appellee;  that  said  attorneys  for  the  appellee  re- 
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tained  the  possession  of  said  papers  until  some  time  in 
the  Fall  of  1877,  when  he,  the  appellant's  attorney,  ob- 
tained the  possession  thereof,  and  returned  the  same  to 
said  clerk's  office. 

There  is  no  real  conflict  between  the  statements  con- 
tained in  these  several  affidavits,  and  by  them  we  are  in- 
formed, in  substance,  that,  while  no  formal  notice  of 
the  appeal  was  served  on  the  appellee,  yet  he  had  actual 
notice  of  the  appeal  soon  after  it  was  taken,  and  that  al- 
most immediately  after  the  cause  was  submitted,  his  at- 
torneys took  the  papers  in  the  cause  from  the  clerk's, 
office,  leaving  their  receipt  therefor  on  file  in  their  place,, 
according  to  the  usual  custom  in  such  cases,  and  retained 
the  possession  of  such  papers  continuously  for  nearly  twa 
years  thereafter,  without  any  eSort  to  have  the  submis- 
sion set  aside,  or  without,  in  any  other  manner,  calling 
the  attention  of  the  court  to  the  omission  in  having  & 
formal  notice  of  the  appeal  served  on  the  appellee,  until 
after  the  cause  had  been  decided. 

Under  these  circumstances,  we  must  hold,  that  the  ap- 
pellee, by  his  delay,  has  waived  his  right  to  have  the  sub- 
mission set  aside  and  the  appeal  dismissed,  as  he  doubt* 
less  might  have  done  at  an  earlier  stage  in  the  proceed- 
ings. 

The  appellee's  motion  is  therefore  overruled. 

Original  opinion  filed  at  November  term,  1877. 
Opinion  on  motion  filed  at  May  term,  1878. 


The  Detroit,  Eel  River  and  Illinois  Railroad  Compant 

V.  Blodgett. 

Railroad. — KiUing  Stock. —  Complaint. —  Venue. — In  an  action,  under  the 
statute,  against  a  railroad  company,  for  killing  stock,  the  complaint  al- 
leged, that  the  killing  charged  had  occurred  in  the  county  where  the  actioa 
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was  brought,  and  that,  at  the  point  where  the  stock  entered  upon  the  defend- 
ant's railroad  and  was  killed,  such  road  *'  was  not  securely  fenced." 
Held,  on  demurrer,  that  the  complaint  sufficiently  lays  the  venue  and  shows 
that  such  road  was  not  **  securely  fenced  in/' 

From  the  DeKalb  Circuit  Court. 

J.  8.  CollinSy  for  appellant. 

W.  L.  Penfifld  and  Z).  D.  Moody^  for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plaintiflT, 
sued  the  appellant,  as  defendant,  in  a  complaint  of  three 
paragraphs,  before  a  justice  of  the  peace  of  De  Kalb 
county,  Indiana. 

The  trial  of  the  cause  before  the  justice  resulted  in  a 
judgment  for  the  appellee,  for  thirty-five  dollars,  from 
which  judgment  the  case  was  appealed  to  the  court 
below. 

The  appellant  moved  the  court  below  to  dismiss  sev- 
erally each  paragraph  of  the  appellee's  complaint ;  which 
motion  was  overruled  as  to  the  first  and  second  para- 
graphs, to  which  decisions  the  appellant  excepted.  The 
motion  to  dismiss  was  sustained  as  to  the  third  paragraph 
of  the  complaint. 

The  cause  was  then  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee,  assessing  his  damages  in  the 
«um  of  thirty-five  dollars. 

The  appellant's  motion  for  a  new  trial  was  overruled, 
and  it  excepted  to  this  decision  ;  and  its  motion  in  arrest 
of  judgment  having  been  also  overruled,  and  its  excep- 
tion saved  to  this  decision,  judgment  was  rendered  on  the 
verdict. 

The  appellant  has  assigned  in  this  court  the  following 
decisions  of  the  court  below,  as  errors : 

1.  In  overruling  its  motions  to  dismiss  the  first  and 
second  paragraphs  of  the  complaint ; 

2.  In  overruling  its  motion  for  a  new  trial ;   and, 
8.     In  overruling  its  motion  in  arrest  of  judgment. 
The  first  and  third  of  these  alleged  errors  may  properly 

"be  considered  together,  for  they  each  call  in  question  the 
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sufficiency  of  the  first  and  second  paragraphs  of  the  com- 
plaint. 

In  the  first  paragraph  of  his  complaint,  the  appel- 
lee  alleged,  in  substance,  that  the  appellant,  on  or 
about  the  —  day  of  November,  1874,  in  De  Kalb  county^ 
Indiana,  did  then  and  there,  with  a  locomotive  and  train 
of  cars  used  and  operated  by  it,  or  used  over  its  road 
through  said  county,  run  over,  kill,  cripple,  damage  and 
render  worthless  one  cow  belonging  to  the  appellee,  of 
the  value  of  forty  dollars ;  and  that,  at  the  place  where 
the  said  cow  went  upon  the  appellant's  road  and  was 
damaged  and  killed,  said  road  was  not  securely  fenced, 
by  reason  whereof  the  appellee  had  been  damaged  in  the 
sum  of  forty  dollars. 

The  second  paragraph  of  the  complaint  set  up  the  same- 
cause  of  action  as  was  stated  in  the  first  paragraph,  and 
it  difiered  from  the  first  paragraph  only  in  this,  that  it 
was  more  specific  in  its  averments. 

The  appellant's  counsel,  in  his  argument  of  this  cause 
in  this  court,  thus  states  his  objections  to  appellee's  com- 
plaint: 

"  The  objections  to  the  paragraphs  are,  that  there  is  no- 
sufficient  allegation  that  the  killing  was  in  De  Kalb 
county;  nor  is  there  a. sufficient  allegation  that  the  rail- 
road  was  not  *  securely  fenced  in,'  where  the  killing  of 
the  cow  occurred.  The  language  *  not  securely  fenced' 
is  not  equivalent  to  *  securely  fenced  in.' " 

The  first  of  these  objections  is  not  sustained  by  the  rec- 
ord, and  in  our  opinion  neither  of  the  objections  is 
well  taken. 

The  only  causes  for  a  new  trial  assigned  by  the  appel- 
lant in  his  motion  therefor  were,  that  the  verdict  was  not 
sustained  by  sufficient  evidence,  and  that  it  was  contrary 
to  law. 

The  evidence  on  the  trial  was  conflicting,  but  we  can^ 
not  disturb  the  verdict  on  this  ground.    This  is  the  set- 
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tied  rule  in  this  court — so  well  established  that  we  need 
not  cite  authorities  in  its  support. 

The  judgment  is  affirmed,  at  appellant's  costs. 
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JLiQUW AY. -^JUmonfUrance. — Assessment  of  Damages. —  Verdict. — Judgment  on 
Verdict. — Discretion  of  County  Commissioners. — Parties. —  Waiver. — Case  Over- 
ruled,— A  remonstrant  against  the  opening  of  a  highwaj,  who  claimed 
damages  which  were  disaUowed,  appealed  to  the  Circuit  Court,  wherein 
the  cause  was  docketed  in  his  name  as  plaintiff,  and  in  the  name  of  the 
board  of  commissioners  as  defendant,  and  the  cause  was  tried  by  a  jury, 
who  returned  a  verdict  **  for  the  plaintiff,^'  that  he  would  "  be  damaged 
by  the  location  and  opening  of  the  contemplated  road,  in  "  a  specified  sum. 

Held^  that  the  verdict  was  in  favor  of  the  remonstrant. 

Heldy  also,  that  a  motion  made  by  such  board,  that  judgment  be  rendered 
against  the  petitioners  for  such  damages,  was  properly  overruled. 

Held,  also,  that  a  motion  made  by  such  board,  that  the  cause  be  remanded 
to  them,  with  directions* to  open  the  road  on  payment  by  the  petitioners 
of  the  dami^ies  assessed,  was  properly  overruled. 

Heldy  also,  that  a  judgment  "that  the  cause  be  remitted  back  to  the  commis- 
sioners, to  carry  out  the  findings  of  the  jury"  therein,  was  proper. 

Heldy  also,  that  in  such  action  the  petitioners  were  the  proper  plaintiffii, 
and  the  remonstrant  the  proper  defendant. 

Heldy  also,  that  such  board  was  neither  a  proper  nor  necessary  party  to  the 
action,  but  having  appeared  thereto,  and  joined  in  the  trial,  without  objec- 
tion, they  can  not  first  raise  such  question  in  the  Supreme  Court. 

Hdd,  also,  that  the  board  might,  in  their  discretion,  order  the  payment  of 
such  damages  out  of  the  county  treasury.  Jamieson  v.  Hie  Board,  etc.,  56 
Ind.  466,  overruled  Logan  v.  IGser,  25  Ind.  393,  on  this  point. 

Heldy  i&so,  that  such  damages  might  be  paid  by  the  petitioners,  at  their 
option,  but  that  such  highway  can  not  be  opened  until  they  are  paid. 

Same. — BUI  of  Exceptions. — Motion  to  Dismiss  Cause. — Supreme  Court. —  To 
make  the  overruling  of  a  motion  to  dismiss  an  appeal  to  the  Circuit 
Court  from  an  order  of  a  board  of  commissioners,  part  of  the  record  on 
appeal  to  the  Supreme  Court,  such  motion  and  ruling  must  be  embodied 
In  a  bill  of  exceptions. 

Prom  the  Grant  Circuit  Court. 
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R.  W.  Bailey  and  A.  Diltz^  for  appellant. 
L  Van  Devanter,  for  appellee. 

WoRDEN,  J. — Certain  parties  filed  their  petition  before 
the  board  of  commissioners  of  Grant  county,  for  the  lo- 
cation and  establishment  of  a  highway,  and  viewers  were 
appointed  who  reported  that  the  proposed  highway  was 
of  public  utility. 

Nathan  Small,  the  appellee,  remonstrated,  and  claimed 
damages,  and  reviewers  were  appointed,  who  returned  a 
report  disallowing  any  damages.  Small  appealed  to  the 
circuit  court,  where  the  cause  was  tried  by  a  jury,  who 
returned  the  following  verdict,  viz. : 

"We,  the  jury,  find  for  the  plaintiflf,  and  find  that  he 
will  be  damaged  by  the  location  and  opening  of  the  con- 
templated road,  in  the  sum  of  one  hundred  and  two  dol- 
lars." 

We  may  note  that  the  cause  was  docketed  in  the  court 
below  in  the  name  of  Small,  as  plaintiff,  against  the 
board  of  commissioners,  as  defendants.  The  verdict, 
therefore,  was  clearly  in  favor  of  Small. 

The  defendant  below  then  moved  as  follows : 

"  Now  comes  the  board  of  commissioners  and  moves 
the  court  to  render  judgment  in  the  above  entitled  cause 
against  the  petitioners,  or  to  order  the  matter  back  to  the 
commissioners,  with  directions  that,  on  the  payment 
by  the  petitioners  of  the  damagesfoundby  the  jury,  they 
open  the  road." 

This  alternative  motion  was  overruled,  and  exception 
was  taken. 

The  court  then  made  the  following  order  in  the  matter : 

"  It  is  therefore  considered  by  the  court,  that  the  cause 
be  remitted  back  to  the  commissioners,  to  carry  out  the 
findings  of  the  jury  in  this  cause." 

The  appellant  has  assigned  the  following  errors: 

"  Ist.  The  circuit  court  overruled  the  motion  of  appel- 
lant to  render  judgment  against  the  petitioners,  or  refer 
the  matter  back  to  the  commissioners,  with  instructions 
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to  open  the  road,  on  the  payment  of  the  damagea  by  the 
petitioners. 

"  2d.  The  overruling  of  the  motion  to  dismiss  the  case 
on  account  of  the  insufficiency  of  the  transcript. 

**3d.  The  judgment  of  the  court  is  null  and  void:  1. 
The  board  of  commissioners  is  not  a  proper  party ;  the 
controversy  was  between  the  appellee  and  the  petitioners ; 
2.  The  court  had  not  power  to  render  judgment  against 
the  board." 

We  will  consider  these  supposed  errors  in  their  order: 

The  21st  section  of  the  act  on  the  subject  of  highways^ 
1  R.  S.  1876,  p.  532,  authorizes  the  board  of  commissioners 
to  order  the  costs  and  damages,  where  damages  are 
assessed,  to  be  paid  out  of  the  county  treasury,  if  the 
board  shall  consider  the  proposed  highway  to  be  of  suffi- 
cient importance  to  the  public.  The  25th  section  of  the 
same  act  provides,  that  ^^  No  such  highway  shall  be  open- 
ed, worked,  or  used,  until  the  damages  assessed  therefor 
shall  be  paid  to  the  persons  entitled  thereto,  or  deposited 
in  the  county  treasury  for  their  use,  or  they  shall  give 
their  consent  thereto  in  writing  filed  with  the  auditor  of 
such  county." 

It  is  thus  seen  that  it  is  in  the  discretion  of  the  board 
whether  the  damages  shall  be  paid  out  of  the  county 
treasury,  depending  upon  the  judgment  of  the  board  as 
to  whether  the  proposed  road  is  of  sufficient  importance 
to  the  public.  It  is  also  seen  that  the  amount  of  the 
damages  assessed  may  be  paid  into  the  county  treasury, 
for  the  use  of  the  persons  entitled  thereto.  The  pro- 
vision of  the  statute  clearly  contemplates  that  the  peti- 
tioners for  the  road,  and  perhaps  any  other  person  inter- 
ested, may  pay  the  money  into  the  county  treasury,  for 
the  use  of  the  party  in  whose  favor  damages  may  have 
been  assessed.  But  the  statute  does  not  make  it  obliga- 
tory upon  the  petitioners  to  pay  into  the  treasury  the 
damages  assessed.  If  the  board  of  commissioners  refuse 
to  pay  the  damages  out  of  the  county  treasury,  it  doea 
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not  therefore  follow,  that  the  petitioners  are  obliged  to 
pay  them.  They  may  pay  them  or  not,  at  their  option. 
To  be  Bure,  if  the  commissioners  do  not  pay  the  damages 
out  of  the  county  treasury,  and  they  are  not  paid  by  the 
petitioners  or  others,  the  highway  can  not,  without  con- 
sent, be  opened,  worked  or  used.  The  petitioners  in  such 
case  may  pay  the  damages,  or  forego  the  opening  of  the 
road,  at  their  option. 

The  first  branch  of  the  appellant's  motion  contemplate, 
as  we  understand  it,  a  judgment  against  the  petitioners 
for  the  damages  assessed.  This  branch  of  the  motion 
was  properly  overruled,  because,  as  we  have  seen,  it  was 
discretionary  with  the  petitioners,  whether  they  would  pay 
the  damages,  in  case  they  were  not  paid  out  of  the 
county  treasury,  or  forego  the  opening  of  the  road. 

The  second  branch  of  the  motion  contemplated  diree* 
tions  to  the  commissioners  to  open  the  road,  on  the  pay** 
ment  by  the  petitioners  of  the  damages  assessed.  This 
branch  of  the  motion  was  properly  overruled,  because  it 
was  too  narrow,  and  precluded  the  idea  of  opening  the 
road  on  the  damages  being  paid  out  of  the  county  treasu- 
ry, in  case  Ihe  board  should  deem  it  of  sufficient  public 
importance.  The  board  had  a  right  to  order  the  dam* 
ages  paid  out  of  the  county  treasury ;  and,  had  they  done 
so,  the  order  contemplated  by  the  motion  to  open  the 
road  on  the  payment  of  the  damages  by  the  petitioners 
should  not,  of  coarse,  be  made. 

The  order  which  the  court  did  make  was  right.  The 
court  remitted  the  cause  back  to  the  commissioners,  ^  to 
carry  out  the  findings  of  the  jury  in  this  case." 

The  counsel  for  the  appellant  claim  that  the  order  of 
the  court  amounts  to  a  direction  to  the  commissioners  tp 
pay  the  damages  out  of  the  county  treasuiy,  and  in  this 
view,  we  infer,  the  counsel  for  the  appellee  concurs.  We, 
however,  do  not  think  the  order  of  the  court  admits  of 
such  construction. 

Vol.  LXL— 21 
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The  cause  was  sent  back  to  the  commissioners, "  to  carry- 
out  the  findings  of  the  jury.*'  The  findings  of  the  jury 
were,  that  Small  "  will  be  damaged  by  the  location  and 
opening  of  the  contemplated  road,  in  the  sum  of  one  hun'- 
dred  and  two  dollars."  The  verdict  did  not  profess  to 
find  that  the  county,  or  indeed  any  one  else,  should  pay 
the  damages.  It  simply  settled  that  Small  would  be  en- 
titled to  the  damages,  and,  as  a  legal  consequence,  that 
the  road  could  not,  without  consent  as  provided  for,  be 
opened,  or  worked,  or  used,  until  those  damages  were 
paid,  either  out  of  the  county  treasury  or  in  the  mode 
prescribed  by  the  25th  section  of  the  statute  hereinbefore 
set  out. 

Under  the  order  of  the  court,  the  case  went  back  to 
the  commissioners  for  the  action  of  that  body,  and  occu- 
pied the  same  position  substantially  as  if  the  reviewers 
had  assessed  the  damages.  The  board  could  order  the 
damages  to  be  paid  out  of  the  county  treasury  or  not, 
and  could  take  such  action  in  the  case  as  might  be  proper, 
in  accordance  with  law. 

•  In  the  case  of  Jamieson  v.  7%e  Board  of  Comm'rs  of 
Cass  Co.j  56  Ind.  466,  it  was  held,  that  the  circuit  court 
could  not,  in  such  case,  direct  the  payment  of  damages 
out  of  the  county  treasury,  as  that  was  a  matter  resting 
entirely  in  the  discretion  of  the  board. 

The  case  above  cited  substantially  overrules  that  of 
Logan  v.  Kiser,  25  Ind.  393,  to  which  the  attention  of  the 
court  does  not  aippear  to  have  been  called. 

In  thi6  case  before  us,  there  was  no  attempt  whatever 
made  to  determine  whether  the  board  should  or  should  not 
pay  the  damages,  but  the  matter  was  left  entirely  for  the 
determination  of  that  body. 

"We  proceed  to  the  second  assignment  of  errors,  in  ref- 
erence to  which  we  observe  that  there  is  no  bill  of  ex- 
ceptions in  the  record  showing  that  any  motion  was  made 
or  overruled  to  dismiss  the  cause  on  account  of  the  in- 
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sufficiency  of  the  transcript.  Such  motions,  and  the  rea- 
sons for  them,  can  only  appear  by  bill  of  exceptions. 

In  regard  to  the  third  assignment  of  errors,  it  may  be 
observed  that  the  board  of  commissioners  was  not  a  nec- 
essary or  proper  party.  We  think  in  such  case  the  pe- 
titioners are  the  proper  plaintiffs,  and  the  remonstrants, 
or  those  who  oppose  the  petition,  are  the  proper  defend- 
ants. The  controversy  is  between  those  two  parties,  and 
the  board  has  nothing  to  do  with  the  controversy  as  a 
party.  The  board  is  the  tribunal  before  which  such  causes 
are  tried,  and  not  a*party  to  the  causes. 

But  the  board  of  commissioners  was  named  all  through 
this  case  as  party  defendant.  It  appeared  to  the  action, 
and  proceeded  in  it  to  the  end  of  the  case,  without  raising 
any  question  as  to  the  propriety  of  being  made  a  party. 
No  question  in  this  respect  was  made  in  the  court  below, 
and  it  is  too  late,  in  our  opinion,  to  make  a  question  of 
this  kind  for  the  first  time  in  this  court. 

The  board  acted  as  a  party  defendant  below,  without 
objection,  and  it  can  not  now  be  heard  to  object  to  what 
it  did  by  consent. 

The  judgment  below  is  affirmed,  with  costs. 


Anthony  v.  Cooley. 

Town.  —  Improving  SlreeL — ComplainL — In  an  action  against  a  property 
holder  of  a  town,  to  recover  for  the  value  of  services  rendered  hy  the 
plaintiff  in  improving  a  street  bordering  on  the  defendant's  property,  un- 
der a  contract  between  such  town  and  the  plaintiff,  the  complaint  must, 
to  be  sufficient,  allege  facts  showing  that  the  town  had  power  to  bind  the 
defendant,  and  had  legally  exercised  it. 

Prom  the  Blackford  Circuit  Court. 

C  JS.  Shipleyy  for  appellant. 

W.  A.  Bonham  and  J.  Cantioelly  for  appellee. 
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Perkins,  J. — The  Town  of  Hartford  City  in  BlackfoNl 
countji  Induiaay  it  is  alleged,  made  a  contract  with  ap* 
pellecp  Coolej,  to  improve  a  street  in  said  town,  along  the 
line  and  in  front  of  the  property  ot  certain  citisens  and 
owners,  etc* 

This  suit  is  against  one  of  said  owners,  for  work  done 
under  that  contract. 

As  the  suit  was  f^ainst  the  defendant  for  work  done, 
not  under  a  contract  made  by  him,  but  by  a  third  party, 
it  was  necessary  to  the  liability  of  the  defendant  for  work 
so  done,  that  it  should  be  shown  by  averments  in  the  com- 
plaint, and  evidence  on  the  trial,  that  such  third  party 
had  power  to  make  the  contract,  and  legally  exercised  it. 

l^either  tiie  averments  in  the  complaint  nor  the  evi- 
dance  on  the  trial  ahowed  such  facts. 

These  points  are  properly  made. 

This  cause  is  decided  by  the  decision  in  tiie  tarn 
Moore  v.  ClinCy  anUf  p.  113. 

The  cases  present  the  same  questions. 

The  judgment  is  reversed,  with  costs,  and  remanded  to 
be  entered  as  of  the  date  of  May  26th^  1876^  appellant 
having  died  since  aabmission. 
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DoTLB  V.  The  Staib,  sx  bsl.  Shetterlt. 

Bastardy.— A  child  bc^tten  before^  bat  bom  aitar,  the  aumage  eC  hi 
parents  is  not  a  bastard. 

Same.— CbmpteMU.-~Jftri8didum  qf  Juttiee  of  the  jRnce.-~i>rK>roe. — Entud, — ^A. 
complaint  before  a  juatiGe  of  the  peace,  by  a  wife  against  her  knabaiidi  al- 
lied, thal^  prior  to  the  marriage  of  the  parties,  the  plaintiff  was  yaeg- 
nant  with  a  child  begotten  by  the  defendant^  and  that  the  latter,  U>  avoid 
a  prosecution  for  bastardy,  and  to  procure  the  dismissal  of  a  certain  ac- 
tion by  the  plaintiff  against  another,  had  fraudulently  proeored  the  plain- 
tiff to  marry  him,  and  then  deserted  her. 

Held,  on  demurrer,  that  the  complaint  is  insoi&cient  as  a  complaint  for  bas- 
tardy. 
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Heldy  also,  that,  though  the  complaint  may  contain  a  good  cauae  of  action 
for  divorce  and  alimony,  yet,  as  neither  the  justice,  nor  the  circuit  court 
on  appeal,  has  jurisdiction  of  an  action  for  divorce^  the  complaint  is 
wb<>l]y  insufficient  for  any  purpose. 

0 

From  the  Madison  Circuit  Court. 

C  D.  Thompson^  for  appellant. 

D.  Moss  and  T.  J.  Losey.  for  appellee. 

NiBLACK,  C.  J. — This  was  a  prosecution  for  bastardy, 
commenced  before  a  justice  of  the  peace^  on  the  relation 
of  Mary  £.  Shetterlj,  against  James  B.  Doyle. 

The  justice  sustained  a  demurrer  to  the  complaint^  and 
dismissed  the  action. 

The  State  appealed  to  the  circuit  court,  where  the  de> 
murrer  was  overruled,  and  where,  upon  a  trial,  the  defend- 
ant was  found  guilty  and  adjudged  to  pay  the  relatrix 
the  sum  of  one  thousand  dollars,  in  annual  instalmenta 
of  one  hundred  dollars  each. 

The  complaint  stated,  in  substance,  that,  on  the  7th  day 
of  May,  1877,  the  relatrix  was  delivered  of  a  bastard 
child,  which  was  still  living,  and  that  Doyle,  the  defend- 
ant, was  the  father  of  said  child ;  that,  after  she  became 
pregnant  with  said  bastard  chijd,  and  but  a  short  time 
before  it  was  born,  the  defendant,  colluding  and  conniv- 
ing with  one  Abraham  Doyle,  his  father,  for  the  false  and 
fraudulent  purpose  of  procuring  the  dismissal  of  a  cer- 
tain suit  for  slander,  then  pending  in  the  Madison  Circuit 
Court,  wherein  the  relatrix  was  plaintiff,  .and  the  said 
Abraham  Doyle  was  defendant,  and  thereby  shielding 
and  protecting  the  said  Abraham  Doyle  from  the  conse- 
quences of  said  slander  suit,  and  for  the  purpose  of  cheat- 
ing and  defrauding  the  relatrix  out  of  the  damages  which 
she  was  rightfully  entitled  to  recover  in  said  action,  and 
for  the  further  false  and  fraudulent  purpose  of  avoiding  a 
prosecution  for  bastardy,  and  of  cheating  and  defrauding 
the  relatrix  out  of  a  reasonable  provision  for  her  said 
bastard  child,  with  which  she  was  then  so  pregnant, 
falsely,  fraudulently  and  deceitfully  pretended  that  he 
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had  a  great  affection  for  her,  and  that  he  would  marry 
her  in  good  faith  and  faithfully  take  care  of  and  provide 
for  her  and  her  said  child ;  that  she,  the  relatrix,  con- 
fiding in  the  defendant  and  relying  on  his  said  represen- 
tations, was  thereby  induced  to  marry  him,  and  did  marry 
him  in  good  faith,  on  the  7th  day  of  March,  1877;  that 
the  same  night,  and  within  a  few  hours  after  said  mar- 
riage, and  without  any  fault  on  her  part,  the  defendant 
deserted  and  abandoned  her,  said  relatrix,  and,  though 
residing  in  the  same  immediate  neighborhood,  has  not 
since  visited  or.  spoken  to  her,  or  made  any  provision 
whatever  for  her  support  or  that  of  her  said  child,  either 
during  her  sickness  and  confinement  or  at  any  other  time, 
or  in  any  way  manifested  any  affection  or  sympathy 
either  for  her  or  her  said  child ;  that  the  defendant  did 
not  marry  said  relatrix  in  good  faith,  but  for  the  false  and 
fraudulent  purposes  above  stated,  never  intending  to  live 
with  her  or  carry  out  his  marriage  vows  in  any  manner 
whatsoever.  Wherefore  it  was  alleged,  that  said  mar- 
riage, being  procured  wholly  by  the  fraud  of  the  defend- 
ant, was  null  and  void,  and  of  no  force  or  effect  whatso- 
ever. The  complaint  was  supported  by  the  oath  of  the 
relatrix. 

Blackstone,  in  his  Commentaries,  Vol.  1,  p.  454,  says : 
"A  bastard,  by  our  English  laws,  is  one  that  is  not  only 
begotten,  but  born,  out  of  lawful  matrimony." 

Chancellor  Kent,  while  alluding  to  the  legal  status  and 
general  situation  of  illegitimate  children  in  this  country, 
gives,  in  equivalent  words,  the  same  definition  of  a  bas- 
tard, and  says :  "  The  rule  at  common  law  (and  which  sub- 
sisted from  the  time  of  the  Year  Books  down  to  the  early 
part  of  the  last  century)  declared  the  issue  of  every  mar- 
ried woman  to  be  legitimate,  except  in  the  two  special 
cases  of  the  impotency  of  the  husband,  and  his  absence 
from  the  realm."    Vol.  2,  pp.  208,  210. 

Bouvier,  in  his  Institutes  of  American  Law,  Vol.  4, 
p.  132,  says :  "  A  man  is  a  bastard  if  born — ^Ist.  Before  the 
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lawful  marriage  of  his  parents,  but  although  he  may 
have  been  begotten  while  his  parents  were  unmarried, 
yet,  if  afterward  they  married  together,  and  he  is  bom 
during  the  coverture,  or  after  it  shall  have  been  deter- 
mined, he  is  legitimate." 

We  accept  these  definitions  as  authoritative  in  their 
application  to  the  case  before  us. 

Conceding  the  defendant  to  have  been  guilty  of  the 
fraudulent  misconduct  with  which  he  was  charged,  in  in- 
ducing the  relatrix  to  enter  into  the  marriage  relation 
with  him,  still  such  misconduct  did  not  render  the  mar- 
riage between  him  and  the  relatrix  void,  without  any  le- 
gal proceedings  to  dissolve  it.  It  is  only  certain  prohib- 
ited marriages,  on  account  of  consanguinity,  affinity,  dif- 
ference of  color,  or  of  a  previous  existing  marriage,  that 
are  void  without  such  proceedings.  2  B.  S.  1876;'p.  324, 
8ec.  1. 

Such  fraudulent  misconduct  might,  on  a  proper  issue, 
be  considered  in  connection  with  other  facts,  as  tending 
to  make  out  a  good  case  for  a  dissolution  of  such  mar- 
riage, and  for  alimony,  but  did  not  afibrd  any  sufficient 
cause  for  allowing  such  marriage  to  be  attacked  collat- 
erally. 

From  the  facts  as  alleged,  it  was  made  to  appear,  that 
the  relatrix  and  the  defendant  were  lawfully  married  be- 
fore, and  were  husband  and  wife  at  the  time  of,  the  birth 
of  the  relatrix's  child. 

Under  these  circumstances,  we  are  constrained  to  hold, 
that  such  child  was  not  a  bastard,  but  the  legitimate  off- 
spring of  both  the  relatrix  and  the  defendant,  at  the  time 
of  and  since  its  birth.  The  complaint,  therefore,  consid- 
ered as  a  complaint  in  bastardy,  was  obviously  bad. 

Considered  as  a  complaint  to  annul  the  marriage,  it 
presented  a  case  over  which  the  justice  had  no  jurisdic- 
tion, and,  the  justice  having  no  jurisdiction,  the  circuit 
court  acquired  none  by  the  appeal  from  him.  Jolly  v. 
Gheringy  40  Ind.  139. 
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Regarding  the  complaint  in  whatever  light  we  may,  it 
was  clearly  bad  on  demurrer^  and  ought  to  have  been  80 
held  by  the  circuit  court,  Glenn  v.  The  State^  ex  rel.^  etc.y 
46  Ind.  368;  Cuppy  v.  The  State,  ex  rel.,  etCy  24  Ind.  389; 
Bailey  v.  Boyd,  59  Ind.  292. 

The  judgment  is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  court  below,  to  sustain 
the  demurrer  to  the  complaint. 


61    S2» 
152    636 


ScOTT  BT  AL.  V.  ZaRTMAN. 

MOBTQAOG. — Oomflaxnl  for  Fortdosure,^  Drfecl  Cwrei  by  Verdict. —  A$si^ 
ment  qf  Ertvr, — In  an  action  for  the  foreclosure  of  a  mortgage,  the  com- 
plaint contained  a  description  of  the  mortgaged  premises,  and  also  of  the 
mortgage  and  the  notes  secured  thereby,  but  contained  no  allegation  that 
eopies  of  such  instrumenta  had  been  filed  therewith. 

The  defendant  appeared  to  the  action,  but  refused  to  answer,  and  failed  to 
except  to  the  judgment  rendered  against  him. 

Htldj  on  an  assignment  of  error,  in  the  Supreme  court,  questioning  the  suf- 
ficiency of  the  complaint,  that  such  copies  may  have  been  filed,  and  that, 
after  verdict  and  judgment,  the  complaint  is  sufficient. 

From  the  Kosciusko  Circuit  Court. 

C.  ClemanSj  for  appellants. 

J.  S.  Collins  and  J.  W.  Adair,  for  appellee. 

Perkins,  J. — Suit  to  foreclose  a  mortgage. 

The  complaint  contained  a  description  of  the  land 
mortgaged,  and  of  the  mortgage  and  the  notes  secured 
.  by  it.  Copies  of  the  mortgage  and  notes  may  have  been 
filed  with  the  complaint.  We  say  this,  because  the  copies 
filed  corresponded  with  the  descriptions  of  the  notes  and 
mortgage  set  forth  in  the  Mmplaint;  but  the  complaint 
did  not  contain  the  allegation,  •^  a  copy  of  each  of  which 
i#  filed  herewith/*  It  did  not  aver  the  identity  of  those 
described  in  the  complaint  and  those  filed  with  it. 
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The  defendants  appeared,  but  refused  ta  answer. 

The  cause  was  submitted  to  the  court  upon  default^  for 
want  of  an  answer,  the  evidence  heard,  and  upon  it  there 
was  a  finding  for  the  plaintiff,  and  a  decree  accordingly, 
to  which  the  defendants  took  no  exception. 

On  appeal  to  this  court,  the  defendant,  as  appellant, 
claims  that  the  complaint  was  defective,  because  it  did 
not  contain  the  words,  after,  describing  the  notes  and 
mortgage,  "  a  copy  of  each  of  which  is  filed  herewith," 
according  to  form  No.  9,  2  R.  S.  1876,  p.  859. 

The  fact  that  the  complaint  in  a  cause  does  not  contain 
ft  cause  of  action  may  be  brought  before  the  court  in 
either  of  three  modes  : 

1.  By  a  demurrer  to  the  complaint; 

2.  By  a  motion  in  arrest  of  judgment,  Bicknell  Civil 
Prac.  392 ;  and, 

3.  By  assigning  the  fact  as  error,  in  the  Supreme  Court. 
The  rule  of  decision  upon  the  point  is  not  the  same  in 

all  the  three  cases.  When  it  arisen  upon  a  demurrer  to 
the  complaint,  the  court,  in  considering  it,  can  not  assume 
that  the  plaintiff  can  prove  any  thing  beyond  what  he 
has  alleged  therein.  The  court  must  decide  the  question 
upon  the  allegations  in  the  complaint;  and,  if  they,  as 
they  there  exist,  are  not  sufficient,  a  demurrer  to  the 
pleading  for  this  cause  must  be  sustained. 

But  where  the  question  arises  upon  motion  in  arrest, 
otr  on  assignment  of  error  in  the  Supreme  Court,  the  ques* 
tion  has  to  be  considered  and  decided  in  connection  with 
see.  580,  2  R.  S.  1876,  p.  246,  a  clause  of  which  is  as  fol* 
lows: 

"Nor  shall  any  judgment  be  stayed  or  reversed,  in 
whole  or  in  part,  where  it  shall  appear  to  the  court  that 
the  merits  of  the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below."        • 

Hence,  if  the  deficiencies  in  the  complaint  have  been 
waived,  or  supplied  by  evidence  admitted  without  objec- 
tion,  the  cause  can  not  be  reversed  on  appeal,  though  on 
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demurrer  it  would  necedsarily  have  been  held  bad.  See 
Bicknell  Civil  Prac,  392-4. 

These  distinctions  will  be  illustrated  as  we  proceed. 

The  complaint  in  this  case  would  have  been  held  bad 
on  demurrer.  Alspaugh  v.  The  Ben  Franklin  Draining 
Association,  61  Ind.  271;  West/all  v.  J^ark,  24  Ind.  377; 
Sinker,  Davis  ^  Co.  v.  Fletcher,  ante,  p.  276. 

But  the  question  here  is,  whether  the  defect  was  such 
a  one  that,  looking  to  the  whole  record,  a  judgment  be- 
low upon  the  complaint,  without  objection,  will  be  re- 
versed on  account  of  it,  in  this  court. 

In  Reveal  v.  Conner,  21  Ind.  289,  it  was  held,  that,  in  a 
suit  upon  a  note,  where  the  note  was  not,  in  fact,  filed 
with  the  complaint,  the  complaint  contained  no  cause  of 
action,  and  a  judgment  upon  it  should  be  reversed  on  ap- 
peal, though  no  objection  was  presented  below.  It  is  ad- 
mitted, in  the  opinion  in  the  case,  that,  though  the  judg- 
ment in  the  cause  might  probably  bar  another  action 
upon  the  note,  still,  under  the  code,  it  should  be  reversed. 

At  common  law,  a  declaration  upon  a  note  containing 
a  description  thereof,  without  being  accompanied  by  a 
copy,  contained  facts  constituting  a  cause  of  action,  and 
the  record  of  the  cause,  including  the  judgment,  might 
constitute  a  bar  to  another  action  on  the  note.  And,  un- 
der the  code,  if  a  complaint  upon  a  note  should  contain  a 
description  thereof,  as  in  a  declaration  at  common  law, 
and  should  not  be  accompanied  by  a  copy,  but  no  objec- 
tion for  that  reason  should  be  made,  and  the  cause  should 
be  tried,  the  note  being  given  in  evidence,  and  judgment 
in  the  case  being  rendered  without  objection,  why  should 
not  the  record  of  the  cause  bar  another  action  on  the 
note  ?  We  are  not  called  upon,  in  this  case,  to  answer  the 
question. 

While,  as  we  have  shown.  Reveal  v.  Conner,  supra,  is  not 
in  point  as  an  authority  in  the  case  now  before  us,  still  it 
may  properly  be  noted  that  it  has  been  overruled. 

On  the  question  of  the  judgment  barring  another  action 
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on  the  note,  it  is  said  by  Howk,  J.,  in  DoneUan  v.  Hardyj 
57  Ind.  393 : 

''  But  as  the  record  of  this  cause  is  now  made  up,  if  we 
should  find  that  the  verdict  of  the  jury  was  sustained  by 
suSScient  evidence,  and  that  there  were  no  errors  of  law 
occurring  at  the  trial  and  excepted  to,  we  would  be  bound 
to  hold  that  such  verdict  cured  all  the  alleged  defects  in 
the  complaint,  for  the  reason  that  sufficient  facts  are  stated 
in  the  complaint  to  render  the  judgment  thereon  a  com- 
plete bar  to  any  other  suit  for  the  same  cause  of  action." 

To  the  same  effect  is  Whitworth  v.  Ballard^  56  Ind.  279. 

In  Westfall  v.  Stark^  supra^  where  there  was  a  failure  to 
file  copies  of  title-bonds,  being  the  foundation  of  the 
suit,  the  court  iutimated  that  the  practice  should  be  to 
reach  the  defect  by  means  of  ^^  a  motion  to  require  the 
filing  of  the  copies,"  and,  in  eftect,  more  than  decided 
that  the  failure  to  insert  in  the  complaint  the  averment 
that  they  were  filed  with  it,  when  they  were  in  fact  filed, 
was  not  a  defect  for  which  the  cause  could  be  reversed, 
where  the  objection  was  raised  for  the  first  time,  on  ap- 
peal, in  the  Supreme  Court.     The  court, by  Ray,  J., said: 

"  The  verdict  will  cure  the  defective  averment.  The 
rule  is  stated  thus :  '  If  the  pleadings  of  the  party  for 
whom  a  verdict  has  been  found  are  faulty,  in  omitting 
some  particular  fact  or  circumstance^  without  which  he 
ought  not  to  have  judgment,  but  which  is,  nevertheless, 
implied  in,  or  inferrible  from,  the  findings  of  those  facts 
which  are  expressly  alleged  and  found,  the  pleading  is 
aided,  (because  the  omission  is  supplied,)  by  the  verdict. 
In  other  words,  the  court,  in  such  a  case,  must  presume 
that  the  fact  or  circumstance  omitted  was  proved  to  the 
jury.'    Gould's  Plead.,  ch.  10,  §.  12. 

"  Lord  Mansfield,  in  the  case  of  Rushton  v.  AspinaUj 
stated  the  rule  to  the  following  eftect :  *  Where  the  state- 
ment of  the  plaintiff's  cause  of  action,  and  that  only,  is  de- 
fective or  inaccurate,  the  defect  is  cured  by  a  general  ver- 
dict in  his  favor ;  because,  to  entitle  him  to  recover,  all  cir- 
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eumstances  necessary,  in  form  or  substance,  to  complete 
the  title  so  imperfectly  stated,  must  be  proved  at  the  trial 
and  it  is,  therefore,  a  fair  presumption  that  they  were  prov- 
ed.' In  this  view  of  the  question,  we  regard  the  ruling  of 
the  court  sustaining  the  motion  in  arrest  of  judgment  as 
erroneous.  This  conclusion  being  in  conflict  with  the 
ruling  in  the  case  of  Reveal  v.  Conner  et  al.,  21  Ind.  289, 
that  decision  is  overruled." 

Bee  Peck  v.  Martin^  17  Ind.  115,  and  Bicknell  Civil 
Prac.  138. 

Westfall  V.  Stark^  supra,  was  cited  in  Bales  v.  Scott,  26  Ind. 
J02;  was  followed  in  Perdue  v.  Stevenson,  54  Ind.  161, 
Eigenmann  v.  Backof,  56  Ind.  594,  and  Nelson  v.  White^ 
dnte,  p.  139. 

Bee,  also,  Dawson  v.  Byard,  41  Ind.  165;  The  In- 
dianapolis, etc.,  JR.  R.  Co,  V.  Petty,  30  Ind.  261 ;  Wesley 
V.  Milford,  41  Ind.  418  j  and  Donellan  v.  Hardy,  57  Ind. 
893. 

These  decisions  would  seem  to  be  in  accord  with  sec* 
tion  580  of  the  practice  act,  2  R.  S.  1876,  above  quoted. 

In  The  Indianapolis,  etc.,  R.  R.  Cb.  v.  Petty,  supra,  it  is 
said  by  Frazbr,  J. : 

"  Such  liberality  of  construction  must  be  indulged  after 
verdict.  1  Chitty's  PI.  673,  et  seq.  There  could  not  have 
been  a  verdict  for  the  plaintiff  upon  this  paragraph 
without  proof  of  the  fact  thus  implied;  and  as  no  objec- 
tion appears  to  have  been  made  to  evidence,  and  the  evi- 
dence is  not  in  the  record,  it  is,  we  think,  fair  to  assume 
in  support  of  the  judgment,  that  this  proof  was  made 
without  objection.  The  code  has  little  toleration  for  the 
practice  of  concealing  questions  from  the  lower  courts, 
with  a  view  to  make  them  available  upon  vexatious  ap- 
peals ;  and  it  is  therefore  necessary  to  the  harmony  of  our 
practice,  as  a  whole,  as  well  as  to  the  fair  administration 
of  justice,  that  the  most  liberal  form  of  the  common-law 
doctrine  of  intendment  after  verdict  shall  be  fully  main- 
tained." 
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In  view  of  these  authorities,  we  can  not  do  otherwise 
than  affirm  the  judgment  below. 
Affirmed,  with  costs. 


Herzogg  i\  Chambers  et  al. 

SCFREME  Court. — Appeal  to. — Notice  of. — Default— Praetice. — Where  a  part 
only  of  Aeveral  co-parties  appeal  to  the  Supreme  Court,  those  not  joia- 
ing  therein  are  entitled  to  notice  thereof,  notwithstanding  they  may  have 
made  default  in  the  court  below,  and  are  made  nominal  co-appellees  in 
the  Supreme  Court. 

From  the  Knox  Circuit  Court. 

F,  W.  Viehe,  for  appellant. 

W.  H.  De  Wolf  and  S.  N.  Chambers^  for  appellees. 

NiBLACK,  C.  J. — This  was  an  action  by  Albert  B. 
Chambers  against  Frederick  S.  Herzogg  and  Henry  Heit- 
hecker.  • 

The  complaint  alleged,  that  the  plaintiiF  and  defend- 
ants had  previously  thereto  executed  a  joint  promissory 
note,  the  said  Herzogg  as  principal  and  the  said  Cham- 
bers and  Heithecker  as  sureties,  which  note  he,  the  plain- 
tiff, had  been  compelled  to  pay,  and  had  paid,  in  full ;  that, 
for  a  valuable  consideration,  moving  from  the  said  Her- 
zogg, Heithecker  had  agreed  to  pay  said  note  for 
Herzogg. 

Heithecker  made  default,  and,  Herzogg's  defences  to  the 
action  not  being  sustained,  a  joint  judgment  was  rendered 
against  both,  from  which  Herzogg  alone  has  appealed, 
making  Heithecker  an  appellee  with  Chambers,  and 
assigning  errors  against  him,  jointly  with  Chambers, 
without  serving  notice  of  the  appeal  on  him,  upon  the 
alleged  theory  that  his  interests  in  the  cause  are  adverse 
to  Herzogg's. 
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Chambers  has  moved  to  dismiss  the  appeal  for  want  of 
notice  of  such  appeal  to  Heithecker  as  above  stated. 

We  see  nothing  in  this  case  which  takes  it  out  of  the 
general  rule  laid  down  in  section  551  of  the  code,  requir- 
ing notice  to  co-parties  who  decline  to  join  in  an  appeal. 

Heithecker  was  a  co-party  with  Herzogg,  within  the 
meaning  of  that  section,  and  notice  to  him  was  necessary 
to  complete  the  appeal.  Making  him  a.  pro  forma  appel- 
lee did  not  dispense  with  notice  to  him  of  the  appeal,  as 
required  by  said  section  551.  Reeder  v.  Maranda^  55  Ind. 
239 ;  Rabb  v.  Graham^  48  Ind.  1 ;  Koemer  v.  Baldwin^  39 
Ind.  474. 

The  appeal  must  therefore  be  dismissed. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 


Bremmerman  et  al.  v.  Jenninos  et  al. 

Promissory  Note. — Payable  in  Bank. — Action  6y  Asaiffnee. — Fraud, — FhUwre 
of  Cbnsidemlion.  —  Besciasion, — Verdict. — Special  Finding. —  Jtutgmeni  non 
obstante. — In  an  action  by  an  assignee,  against  the  maker,  on  a  promimoiy 
note  payable  in  a  bank  in  this  State,  wherein  fraud,  failure  of  consider- 
ation and  rescission,  of  which  the  plaintiff  was  alleged  to  have  had  due 
notice,  were  set  up  as  defences,  the  jury  trying-^he  cause  returned  a  gen- 
eral verdict  for  the  defendant,  and  also  found  specially  that  the  plaintiff 
had  purchased  the  note  in  suit  before  its  maturity,  for  a  valuable  consid- 
eration, and  without  any  notice  or  knowledge  of  any  defence  thereto. 
Heldj  that  such  special  findings  were  inconsistent  with,  and  controlled,  the 
.    general  verdict,  and  that  the  plaintiff  was  entitled  to  judgment 

From  the  Hamilton  Circuit  Court, 

A.  F.  Shirts^  G.  Shirts  and  W.  R.  Fertig^  for  appellants. 
J.  Stafford  and  Z).  -^055,  for  appellees. 

HowK,  J. — This  was  an  action  by  the  appellants,  as 
plaintiffs,  against  the  appellees,  as  defendants,  upon  a 
promissory  note,  of  which  the  following  is  a  copy : 
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"$200.  Dbmino,  Ind.,  April  29th,  1876. 

"  Six  months  after  date,  I  promise  to  pay  John  Hollo- 
way,  or  order,  two  hundred  dollars,  and  five  per  cent, 
thereon  for  attorney's  fees,  value  received,  without  any 
relief  whatever  from  valuation  or  appraisement  laws. 
Negotiable  and  payable  at  the  Meridian  National  Bank 
of  Indianapolis,  Indiana,  with  ten  per  cent,  interest  until 
paid.  (Signed,)  Joseph  L.  Jennings." 

Endorsed  in  blank :    "  John  Hollow  ay, 

«  R.  H.  PiLCHER." 

The  appellants  alleged,  in  substance,  in  their  complaint, 
that  the  note  was  endorsed  by  said  John  Holloway  to 
Itufus  H.  Pilcher,  and  by  said  Pilcher  to  the  appellants ; 
that  the  appellee  Joseph  L.  Jennings  did  not  pay  said 
note  when  due,  upon  due  presentment  and  demand  at 
the  place  where  payable,  of  which  the  endorsers  had  due 
notice ;  and  that  the  note  was  due  and  wholly  unpaid. 
Wherefore,  etc. 

To  this  complaint,  the  appellee  Joseph  L.  Jennings 
answered  in  four  paragraphs,  in  substance  as  follows: 

1.  A  general  denial; 

2,  That  the  note  in  suit  and  a  written  instrument,  a 
copy  of  which  Avas  therewith  filed,  were  executed  by  the 
appellee  Jennings  at  one  and  the  same  time,  as  evidence 
of  one  and  the  same  contract;  that,  to  induce  the  appel- 
lee Jennings  to  execute  said  written  instruments,  an 
agent  of  a  real  or  pretended  firm,  doing  or  pretending  to 
do  business  under  the  name  and  style  of  John  Holloway 
&  Co.,  falsely  and  fraudulently  represented  to  the  appel- 
lee Jennings  that  said  firm  desired  to  constitute  him,  said 
Jennings,  their  sole  agent  to  sell  R.  S.  Caldwell's  Vertical 
Cradle,  for  White  River  and  Jackson  townships,  in  Ham- 
ilton county  Indiana,  and  that  said  John  Holloway  &  Co. 
would  furnish  him  one  hundred  of  said  cradles  to  sell  in 
said  townships,  in  the  course  of  two  weeks,  and  that  all 
the  appellee  Jennings  would  have  to  do  would  be  to  sell 
said  cradles  and  account  to  John  Holloway  &  Co.  for  one- 
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half  the  net  profits  and  the  wholesale  price  of  said  cra- 
dles, viz.,  four  dollars  for  each  furnished ;  that  the  appel- 
lee Jennings  would  not  be  required  to  pay  out  any 
money,  or  be  at  any  expense  of  any  kind,  for  the  pnrchase- 
money  of  said  cradles,  unless  he  sold  them ;  that  said 
note  and  contract  were  required  as  evidence  of  the  con- 
tract and  agency ;  and  that,  if  he  failed  to  sell  said  cra- 
dles after  a  reasonable  effort,  then  the  said  John  Hollo- 
way  &  Co.  would  take  said  cradles  back,  free  of  all  ex- 
pense to  the  appellee  Jennings;  that  the  appellee  Jen- 
nings relied  upon  said  representations  and  believed  them 
to  be  true,  and  that,  by  reason  of  said  false  and  fraudulent 
representations,  he  was  induced  to  and  did  execute  said 
note  and  contract ;  that  said  John  Holloway  &  Co.  failed 
and  refused  to  furnish  any  of  said  cradles,  unless  he, 
Jennings,  would  pay  four  dollars  for  each  one  of  them  in 
advance,  and  that  they  had  wholly  failed  to  furnish  him, 
Jennings,  any  of  said  cradles,  pursuant  to  their  represen- 
tations; that  the  appellee  Jennings  was  illiterate,  and 
read  written  or  printed  matter  with  great  difficulty,  and 
did  not  understand  the  meaning  of  the  words  used  in  said 
written  contract;  that  he,  Jennings,  attempted  to  read 
said  writings,  but  they  were  partly  written  and  partly 
printed,  and  drawn  up  in  a  peculiar  form,  and  he  could  not 
succeed  in  reading  and  understanding  their  meaning,  so 
that  he  called  upon  the  agent  of  said  John  Holloway  & 
Co.  to  read  said  writings;  that  said  agent  did  read  the 
contract  and  note,  according  to  their  said  verbal  under- 
standing, and  not  as  they  really  were,  but  he  falsely  and 
fraudulently  rejid  them  differently  from  the  way  they 
were  written ;  that  by  means  of  said  false  reading  he, 
the  said  Jennings,  was  induced  to  execute  said  writings; 
that  he  was  poor  and  unable  to  furnish  the  money,  two 
hundred  dollars,  in  advance,  as  required  by  the  writing 
filed  with  said  paragraph,  and  did  not  intend  to  sign  any 
such  contract  and  note,  and  pay  two  hundred  dollars  ab- 
solutely, whether  he  sold  said  cradles  or  not.    Wherefore 
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the  appellee  Jennings  said  that  the  couside'^ation  of  said 
note  had  wholly  failed ;  that  the  appellants  were  not  in- 
nocent holders  of  the  note  in  suit,  but  that  they  had  full 
knowledge  of  all  the  facts  set  out  in  this  paragraph,  when 
they  purchased  said  note ; 

3.  The  appellee  Joseph  L.  Jennings  said,  that  the 
original  payee  of  the  note  in  suit,  while  yet  the  owner 
thereof,  and  before  the  endorsement  of  said  note  to  the 
appellants,  he  and  the  paj-ee  of  said  note,  for  a  valuable 
consideration,  mutually  rescinded  the  execution  of  the 
note  sued  on,  and  the  then  payee  of  said  note  agreed  to 
deliver  up  the  same  in  one  week,  or  as  soon  as  he  could 
procure  the  same,  it  then  being  some  distance  away,  all 
of  which  facts  the  appellants  well  knew  at  the  time  they 
purchased  said  note.  Wherefore  the  appellee  Jennings 
demanded  judgment,  etc. ;  and, 

4.  That  the  appellee  Jennings  executed  said  note 
without  any  consideration  whatever,  of  which  fact  the 
appellants  had  full  knowledge  when  they  purchased  said 
note.  Wherefore  the  appellants,  asked  to  be  hence  dis- 
missed. 

The  appellants  demurred  to  each  of  the  second,  third 
and  fourth  paragraphs  of  the  answer  of  the  appellee 
Joseph  L.  Jennings,  for  the  alleged  insufficiency  of  the 
facts  therein  to  constitute  a  defence  to  their  action,  which 
demurrers  were  severally  overruled,  and  to  these  decisions 
they  excepted  They  then  replied  by  general  denial  to 
said  paragraphs  of  answer. 

The  issues  joined  were  tried  by  a  jury,  and  a  general 
verdict  was  returned  for  the  appellees.  With  their  gen- 
eral verdict,  the  jury  also  returned  into  court  their  special 
findings  on  particular  questions  of  fact  submitted  to 
them  by  the  appellants,  under  the  direction  of  the  court, 
as  follows : 

"  Ist.  Does  it  appear,  from  the  evidence  in  this  cause^ 
Vol.  LXI.-  -22 
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that  the  plaintiffs  purchased  the  note  sued  on  for  a  valua- 
ble consideration,  before  due? 

"  Answer.     Yes. 

"  2d.  Does  it  appear,  from  the  evidence  in  this  cause, 
that,  at  the  time  of  said  purchase,  plaintiffs  had  notice  or 
knowledge  of  any  defence  to  said  note,  which  defendant 
has  alleged  ? 

"  Answer.    No. 

"  3d.  What  is  the  amount  of  the  principal  and  interest 
of  the  note  sued  on  ? 

"  Answer.  Two  hundred  and  sixteen  dollars  and  sev- 
enty cents  ($216.70)." 

The  appellants  moved  the  court  for  a  judgment  in  their 
favor,  on  the  special  findings  of  the  jury,  notwithstanding 
their  general  verdict,  which  motion  was  overruled,  and 
to  this  decision  they  excepted.  Thereupon  the  court  ren- 
dered a  judgment  on  the  general  verdict,  from  which 
judgment  this  appeal  is  now  prosecuted. 

In  this  court,  the  appellants  have  assigned  as  errors  the 
several  decisions  of  the  court  below,  adverse  to  them. 
In  our  view  of  this  case,  however,  it  is  only  necessary  for 
us  to  consider  the  alleged  error  of  the  court  in  overruling 
the  appellants'  motion  for  judgment  in  their  favor  on  the 
special  findings  of  the  jury,  notwithstanding  the  general 
verdict. 

In  this  action,  as  we  have  seen,  the  appellants,  as  en- 
dorsees, have  sued  the  appellee  Joseph  L.  Jennings,  as 
the  maker,  of  a  promissory  note  payable  to  order  in  a 
bank  in  this  State.  In  section  6  of  "  An  act  concerning 
promissory  notes,  bills  of  exchange,"  etc.,  approved  March 
11th,  1861,  it  is  provided,  that  such  notes  "  shall  be  nego- 
tiable as  inland  bills  of  exchange,  and  the  payees  and  en- 
dorsees thereof  may  recover  as  in  case  of  such  bills."  1 
R.  S.  1876,  p.  636. 

It  is  well  settled,  that,  under  the  law  merchant,  which 
governs  the  negotiability  6f  inland  bills  of  exchange  and 
fixes  the  liabilities  of  the  parties  thereto,  the  purchaser 
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.and  endorsee,  for  a  valuable  consideration,  before  maturity 
and  without  notice,  of  such  a  note  as  the  one  sued  on  in 
this  action,  will  take  such  note  free  from  any  equities  or 
•defences  which  might  exist  as  between  the  maker  and 
the  payee  thereof.    Murphy  v.  Lucas,  58  Ind.  360. 

In  section  337  of  the  practice  act,  it  is  provided,  that, 
"When  the  special  finding  of  the  facts  is  inconsistent 
with  the  general  verdict,  the  former  shall  control  the  lat- 
ter, and  the  court  shall  give  judgment  accordingly."  2 
R.  S.  1876,  p.  172.  Thompson  v.  The  Cincinnati^  etc.^  R.  R. 
Co.y  54  Ind.  197,  and  Eckleman  v.  Miller^  57  Ind.  88. 

In  the  case  at  bar,  the  jury  found  specially,  that  the 
appellants  purchased  the  note  in  suit  before  its  maturity, 
for  a  valuable  consideration,  and  without  any  notice  or 
knowledge  of  any  defence  to  said  note.  It  needs  no  ar- 
gument, we  think,  to  show  that  the  special  findings  of 
the  jury  in  this  case  were  utterly  inconsistent  with  their 
general  verdict.  It  follows,  therefore,  logically  and 
legally,  that  the  court  below  erred  in  overruling  the  ap- 
pellants' motion  for  judgment  in  their  favor,  on  the  spe- 
<jial  findings  of  the  jury,  notwithstanding  their  general 
verdict.  Nebeker  v.  Cutsinger,  48  Ind.  436,  Cutsinger  v. 
.Nebeker,  58  Ind.  401,  and  Cornell  v.  Nebeker,  58  Ind.  425. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and 
the  cause  is  remanded,  with  instructions  to  the  court  be- 
low to  render  judgment  in  the  appellants'  favor,  on  the 
special  findings  of  the  jury,  notwithstanding  their  gen- 
eral verdict,  with  interest  thereon  from  the  2d  day  of 
March,  1877,  the  date  of  the  return  of  such  special  find- 
ings. 
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JPromibsoby  Note. — Mdrtffoge. — Action  by  Widow  ofPbyee, — SetilemerU  <^  JDe- 
e6derU*8  EstaU  by  Heirs, — Barties. —  Adminislrator. —  In  an  action  by  A., 
.against  B.  and  C,  on  a  promissorj  note,  and  to  foreclose  a  mortgage  se- 


840  SUPREME  COURT  OF  INDIANA, 

Westerfield  v.  Spencer. 


curing  its  payment,  both  executed  by  B.,  the  complaint  alleged  that  the 
payee  had  died  intestate,  leaving  A.  as  his  widow  and  C.  as  his  heir; 
that  A.  and  C,  being  of  full  age,  had  made  an  amicable  settlement  of 
the  decedent's  estate,  and  that  such  note  had  been  assigned  by  C.  to  A., 
by  delivery,  as  part  of  her  distributive  share ;  that  an  administrator  of 
such  decedent's  estate  had  been  appointed,  who  had  fully  settled  such 
estate,  and  been  discharged  from  his  trust,  after  reporting  such  amicable 
settlement  by  A.  and  C.  to  the  proper  court,  which  had  approved  the 
same. 

Mddf  on  demurrer,  that  the  complaint  shows  a  good  cause  of  action  in  fa- 
vor of  the  plaintiff. 

Held,  also,  that  such  administrator  was  neither  a  neceiisary  nor  proper  party- 
to  the  action. 

Continuance. — New  TVio/. — AstigmnerU  of  Error, — Supreme  Court. — Error  in- 
refusing  a  continuance  is  ground  for  a  motion  lor  a  new  trial,  but  can 
not  be  assigned  independently  as  error,  on  appeal  to  the  Supreme  Court.. 

From  the  Grant  Circuit  Court. 

J.  Brownlee  and  H.  Brownlee,  for  appellant. 
/.  Van  Devanier^  for  appellee. 

HowK,  J. — In  this  action,  the  appellee, as  plaintiff,  sued 
the  appellant  and  others,  as  defendants,  upon  a  note  and 
mortgage  executed  by  the  appellant  to  one  Jacob  W^ 
Spencer. 

In  her  complaint  the  appellee  alleged,  in  substance,, 
that  the  appellant,  on  the  23d  day  of  December,  1869,  by 
his  note,  promised  to  pay  Jacob  W.  Spencerone  thousand 
dollars,  which  remained  unpaid ;  that  on  the  same  day  the- 
appellant  executed  a  mortgage  conveying  to  said  Jacob  W. 
Spencer  the  real  estate  thereiti  described,  as  security  for  the^ 
payment  of  the  debt  evidenced  by  said  note,  copies  of 
which  note  and  mortgage  were  filed  with  and  made  parts 
of  said  complaint ;  that  afterward,  on  the  —  day  of 
September,  1873,  said  Jacob'  W.  Spencer  died  intestate, 
leaving  the  appellee,  his  widow,  and  the  defendants  other 
than  the  appellant,  his  children,  as  his  only  heirs  at  law; 
that,  after  the  death  of  said  Jacob  W.  Spencer,  the  de- 
fendants, his  heirs,  assigned,  by  delivery,  the  said  note  to 
the  appellee ;  that  the  appellant,  in  and  by  said  note,, 
promised  to  pay  reasonable  attorney's  fees,  in  case  suit 
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was  instituted  on  said  note,  which  fees  were  worth  one 
hundred  dollars ;  that  the  principal  and  interest  of  said 
note,  and  said  attorney's  fees,  were  due  and  unpaid;  that 
Oeorge  White  and  Robert  J.  Spencer  were  duly  appointed 
and  qualified  as  administrators  of  said  decedent's  estate, 
who,  as  such,  for  the  purpose  of  facilitating  the  settle- 
ment of  said  estate,  made  an  arrangement  with  said  heirs, 
all  of  whom  were  twenty-one  years  of  age,  by  which  a 
large  amount  of  notes  and  accounts,  assets  of  said  estate, 
were  amicably  divided  between  said  heirs ;  that  by  said 
arrangement  the  note  in  suit  became  the  appellee's  prop- 
erty, which  she  took  and  accounted  as  a  part  of  her  inter- 
est in  said  estate;  that  said  arrangement  was  duly  re- 
ported by  the  administrators  and  approved  by  the  proper 
eourt;  that  said  estate  had  been  fully  settled,  and  the  ad- 
ministrators finally  discharged  by  the  court,  all  of  which 
proceedings  were  had  before  the  commencement  of  this 
action.    Wherefore,  etc. 

To  the  appellee's  complaint,  the  appellant,  William  D. 
Westerfield,  demurred,  upon  the  following  grounds  of 
objection : 

1.  Because  of  a  defect  of  parties  defendants,  in  this, 
that  the  administrators  of  said  Jacob  W.  Spencer,  de- 
ceased, w^ere  not  made  parties,  nor  was  there  any  reason 
fihown  why  they  were  not  made  parties ; 

2.  Because  of  a  defect  of  parties  plaintiffs,  in  this,  that 
the  suit  should  have  been  brought  by  the  administrators 
of  said  decedent ; 

3.  The  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  ; 

4.  The  complaint  did  not  show  that  the  administrators 
of  said  decedent  transferred,  surrendered  or  assigned  the 
note  in  suit  to  the  appellee;  and, 

5.  That  said  administrators  should  have  been  made 
parties  defendants. 

This  demurrer  was  overruled,  and  the  appellant  ex- 
cepted to  this  decision.    All  the  defendants  other  thaa 
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the  appellant  voluntarily  appeared,  without  the  service 
of  process,  and  answered  disclaiming  any  interest  in  the- 
note  and  mortgage  mentioned  in  the  appellee's  tjomplaint. 
The  appellant  separately  answered  in  four  paragraphs^ 
in  substance  as  follows : 

1.  As  to  the  sum  of  five  hundred  dollars,  the  appeK 
lant  said,  that  so  much  of  the  note  in  suit  was  usurious,, 
in  this,  that  said  note  for  one  thousand  dollars  was  given) 
for  the  loan  of  six  hundred  and  eighty  dollars  to  the  ap- 
pellant, by  said  Jacob  W.  Spencer,  in  his  lifetime,  whichi 
latter  sum  was  all  that  the  appellant  received ;  that  the- 
amount  of  said  note  over  said  sum  of  six  hundred  and 
eighty  dollars,  was  for  illegal  interest,  which  said  Jacob- 
W.  Spencer  demanded,  and  the  appellant  agreed  to  pay,, 
for  the  use  and  forbearance  of  said  note  until  the  same 
became  due;  and,  as  to  the  remainder  of  the  amount  sued 
for,  the  appellant  said,  that  the  same  had  been  fully  paid 
to  said  Jacob  W.  Spencer  in  his  lifetime; 

2.  That  said  Jacob  W.  Spencer,  in  his  lifetime,  wa& 
indebted  to  the  appellant  in  the  sum  of  one  thousand 
dollars,  for  so  much  money  paid  by  the  appellant  to  said 
decedent  in  his  lifetime,  for  usurious  and  unlawful  inter* 
est,  which  said  decedent  wrongfully  and  unlawfully  ob- 
tained from  the  appellant,  which  sum  the  appellant 
asked  might  be  set  off  against  any  amount  found  due  oq 
the  note  in  suit ; 

3.  That  the  appellee  ought  not  to  maintain  this  suit,, 
because,  the  appellant  said,  the  special  defendants,  the  heirs- 
and  the  administrators  of  said  Jacob  W.  Spencer,  de- 
ceased, had  not  been  served  with  process,  nor  waived  the^ 
same;  and, 

4.  A  general  denial. 

The  appellee  replied  by  a  general  denial  to  the  affirm- 
ative paragraphs  of  the  appellant's  answer. 

The  issues  joined  were  tried  by  the  court,  without  a 
jury,  and  a  finding  was  made  for  the  appellee,  in  the  sum 
of  one  thousand  six  hundred   and   eleven   dollars  and 
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twenty-nine  cents,  and  for  the  foreclosure  of  the  mort- 
gage and  sale  of  the  property,  etc.,  and  the  court  ren- 
dered judgment  accordingly. 

The  appellant's  motion  for  a  new  trial  having  been 
overruled,  and  his  exception  saved  to  such  decision,  he 
appealed  from  said  judgment  to  this  court. 

The  appellant  has  assigned  as  errors  the  following  de- 
cisions of  the  court  below : 

1st.  In  overruling  his  demurrer  to  appellee's  complaint ; 

2d.  In  overruling  his  application  for  a  continuance  of 
this  cause,  on  account  of  the  service  of  process  having 
been  made  by  copy ; 

3*  In  rendering  judgment,  without  making  the  heirs 
of  the  payee  of  the  note  and  mortgage  parties  defend- 
ants; and, 

4.  In  overruling  the  appellant's  motion  to  set  aside  the 
appearance  entered  and  filed  by  the  appellee's  attorney. 

The  first  point  made  by  the  appellant's  counsel,  in  their 
argument  of  this  cause  in  this  court,  is  thus  stated :  "  The 
complaint  is  insufficient,  in  not  stating  that  there  were 
no  debts  to  pay."  The  general  rule  is,  that  the  executor 
or  administrator  of  a  decedent  alone  can  maintain  an  action 
for  the  recovery  of  a  debt  due  or  owing  to  such  decedent 
at  the  time  of  his  death.    Ferguson  v.  Barnes^  58  Ind.  169. 

As  an  exception  to  this  general  rule,  it  has  been  held 
by  this  court,  that  the  heirs  at  law  of  an  intestate  de- 
cedent may  sue  for  a  debt  owing  to  such  decedent  at  the 
time  of  his  death,  where  such  intestate  decedent  left  no 
debts  to  be  paid,  and  there  was  no  administration  of  his 
estate.  Martin  v.  Beedy  30  Ind.  218;  Walpole's  Adm'r  v. 
Bishop,  31  Ind.  156;  Bearss  v.  Montgomery,  46  Ind.  544; 
Schneider  v.  Piessner,  54  Ind.  524;  FergxLSon  v.  Barnes, 
supra ;  and  Moore  v.  The  Board  of  Comm'rs  of  Monroe  Co.y 
59  Ind.  516. 

In  the  case  of  Schneider  v.  Piessner,  supra,  it  was  said, 
that,  "  where  the  heirs  of  the  creditor  sue  for  the  debt, 
the  complp/Dt  should  aver  every  fact  necessary  to  give 
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them  a  right  of  action  and  to  recover  the  money ; "  and 
again,  "  the  complaint  must  show  by  its  averments  that 
the  heirs  suing  are  entitled  to  the  money."  In  the  case 
now  before  us,  the  appellee  showed  very  clearly,  we  think, 
by  the  averments  of  her  complaint,  that  she  alone  was 
entitled  to  the  money  sued  for.  She  alleged,  that  the  es- 
tate of  the  payee  of  the  note  in  suit  and  mortgagee,  who 
had  died  intestate,  had  been  fully  settled  by  his  adminis- 
trators; that  the  heirs  of  said  decedent,  all  of  whom  were 
of  lawful  age,  had  an  amicable  distribution  or  division  of 
the  surplus  of  said  estate  in  notes  and  accounts ;  that,  in 
this  distribution,  the  note  in  suit  was  taken  by  the  appel- 
lee as  a  part  of  her  interest  in  said  decedent's  estate,  and 
was  assigned  to  her,  by  delivery,  by  the  other  heirs  of  said 
decedent,  and  that  said  distribution  was  by  said  adminis- 
trators reported  to  and  approved  by  the  proper  <jourt, 
and  they  were  finally  discharged.  Under  and  by  these 
averments,  it  seems  to  us,  that  the  appellee  showed  a  clear 
and  undoubted  right  and  title  to  the  money,  evidenced 
by  the  note  and  mortgage  sued  upon. 

It  is  also  claimed  by  the  appellant's  counsel,  that  the 
court  below  erred  in  refusing  a  continuance  of  this  cause 
for  the  reason  that  the  summons  was  served  on  him  by 
copy,  and  for  the  purpose  of  bringing  into  court  the  de- 
fendants other  than  the  appellant. 

These  questions  are  not  properly  presented  for  our  con- 
sideration by  the  record  of  this  cause.  It  is  well  settled 
by  the  decisions  of  this  court,  that,  where  the  continu- 
ance of  a  cause,  for  any  purpose,  has  been  improperly  re- 
fused, such  decision  must  be  assigned  as  a  reason  for  a 
new  trial,  in  a  written  motion  therefor  addressed  to  the 
court  below,  under  the  first  statutory  cause  in  section 
352  of  the  practice  act ;  otherwise,  the  correctness  of  such 
refusal  will  not  be  presented  to,  nor  considered  by,  this 
court.  2  R.  S.  1876,  p.  179 ;  Kent  v.  Lawson,  12  Ind.  675 ; 
Scoville  v.  Chapman,  17  Ind,  470 ;  The  Bellefontaine  Railioay 
Company  v.  Reed,  33  Ind.  476;  and  Carr  v.  Eatony  42  Ind. 
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885.  In  the  record  of  this  cause,  as  presented  to  this 
court,  there  is  no  motion  for  a  new  trial. 

The  only  other  point  made  by  the  appellant's  attorneys 
in  their  argument  of  this  cause  is,  that  the  administra- 
tors of  said  Jacob  W.  Spencer,  deceased,  should  have 
been  made  parties  to  the  action.  Under  the  averments 
of  the  appellee's  complaint,  that  the  administrators  had 
fully  settled  said  decedent's  estate,  and  been  finally  dis- 
charged from  the  duties  of  their  trust  by  the  proper 
court,  before  the  commencement  of  this  action,  it  is  clear, 
we  think,  that  the  said  administrators  were  neither  neces- 
sary nor  proper  parties  to  this  suit. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Phillips  et  al.  v.  Cox. 

Amendment. — Jvjstice  of  the  Peace, — AUomey's  Fees. — Promissory  Note. — On 
appeal  from  a  justice  of  the  peace  to  the  circuit  court,  in  an  action  on  a 
promissory  note  stipulating  for  attorney's  fees,  it  is  not  error  to  permit 
an  amendment  to  the  complaint,  averring  the  amount  of  attorney's  fees 
claimed. 

Sauk. — Evidence  Admissible  Without  Plea. — An  answer  in  such  action,  which 
does  not  set  up  the  statute  d  limitations,  a  set-off,  or  matter  in  abatement, 
is  unnecessary,  as  all  other  defences  are  admissible  in  evidence  without 
plea. 

Same. — IVineipcd  and  Surety. — Endorser. — One  who  places  his  name  on  the 
back  of  a  promissory  note,  at  the  time  of  its  execution,  designating  him- 
self as  surety,  is  liable,  originally  and  jointly  with  the  maker,  as  a  surety, 
and  not  as  an  endorser. 

Same. — Joinl  Judgment  by  Justice. — Execution. — The  fact  that  a  justice  of  the 
peace  renders  a  joint  judgment  against  the  defendants,  in  an  action  on  a 
promissory  note  which  itself  designates  them  as  principal  and  surety, 
is  not  error ;  as  the  justice  in  such  case  must  designate  such  suretyship 
on  any  execution  issued  upon  such  judgment. 

PRAcncE. — Objection  to  Evidence. — The  grounds  of  an  objection  to  the  ad- 
mission of  evidence  must  be  stated  at  the  time  the  objection  is  made. 
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From  the  Kosciusko  Circuit  Court. 

J.  H.  Carpenter  and  S.  J.  North,  for  appellants. 
W.  S.  Marshall,  for  appellee. 

Perkins,  J. — Suit  before  a  justice  of  the  peace,  on  a 
promissory  note,  as  follows : 

"  Three  months  after  date,  I  promise  to  pay  to  the  or- 
der of  Eli  Cox  one  hundred  and  twenty  dollars,  valud^ 
received,  without  any  relief  from  valuation  or  appraise- 
ment laws,  with  ten  per  cent,  interest  from  date  until 
paid.  If  this  note  be  collected  by  suit,  the  judgment 
shall  include  the  attorney's  fee  for  collecting  the  same. 

(Signed,)  "  G.  S.  Castellar.  '* 

On  the  back  thereof  was  written,  at  the  time  of  the^ 
execution  of  the  note,  "  Phillips  &  Henderson,  sureties/^ 

The  complaint  upon  the  note  was  against  the  principal 
and  sureties,  and  claimed  a  recovery  in  the  suit  of  one- 
hundred  and  seventy-five  dollars. 

The  note  and  endorsement  were  filed  before  the  justice.. 

Demurrer  to  the  complaint,  before  the  justice,  overruled^ 
Answer  by  the  sureties.  Trial;  judgment  for  the  plain- 
tiff', against  all  the  defendants,  for  one  hundred  and  thirty- 
six  dollars  and  sixty-seven  cents. 

Appeal  to  the  circuit  court.  In  that  court,  the  plain- 
tiff amended  his  complaint,  by  stating  therein  the  amount 
of  the  attorney's  fee  claimed. 

The  amendment,  as  the  case  was  commenced  before  a 
justice,  was  unimportant.  It  required  no  new  proof. 
i  R.  S.  1876,  p.  616,  sec.  38.  On  appeal  from  a  justice, 
the  cause  is  "  tried  under  the  same  rules  and  regulations- 
prescribed  for  trials  before  justices." 

Castellar  made  default. 

Phillips  &  Henderson  answered  in  seven  special  para- 
graphs. The  answer  was  unimportant.  The  suit  having 
originated  before  a  justice,  the  matters  alleged  in  it  were^ 
admissible  in  evidence  without  pleading.  2  R.  S.  1876,  p.. 
612,  sec.  34. 
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The  cause  was  tried  by  a  jury,  and  a  verdict  returned 
for  the  plaintiff,  in  the  sum  of  one  hundred  and  fifty- 
seven  dollars,  against  all  the  defendants. 

A  motion  for  a  new  trial,  by  Phillips  and  Henderson,, 
was  overruled,  and  judgment  rendered  on  the  default  and 
verdict. 

Appeal  to  the  Supreme  Court. 

It  is  assigned  for  error : 

1.  That  the  court  erred  in  overruling  the  demurrer  to 
the  complaint; 

2.  In  permitting  the  plaintiff  to  amend  his  complaint ; 

3.  In  overruling  the  motion  for  a  new  trial ;  and, 

4.  In  taxing  costs,  etc. 

The  court  did  not  err  in  overruling  the  demurrer  to  the^ 
complaint.  It  contained  a  good  cause  of  action  against 
all  the  defendants.  The  right  to  recover  attorney's  fees- 
is  not  disputed  by  the  defendants. 

The  endorsement  on  the  back  of  the  note,  by  Phillips 
and  Henderson,  showed  that  they  were  sureties.  It  was 
written  by  Henderson ;  and,  on  the  trial  of  the  cause,. 
Phillips,  in  his  testimony,  said : 

"  I  don't  deny  we  signed  it  [the  note]  as  sureties.  The 
firm  of  Phillips  &  Henderson  was  composed  of  myself 
and  Robert  Henderson." 

Being  sureties,  they  were  bound  with  the  principal,  as 
original  promisors;  Gaff  v.  SimSj  45  Ind.  262;  and 
might  be  sued  jointly  with  him.  Campbell  v.  GateSj  17 
Ind.  126.     See  Joyce  v.  Whitney^  57  Ind.  550. 

Had  the  endorsement  of  Phillips  and  Henderson  been  in 
blank,  they  would  have  incurred,  prma/ade,  the  liability 
of  endorsers  in  this  State ;  Drake  v.  Markle^  21  Ind.  483 ; 
in  other  States,  that  of  guarantors.  Brandt  Suretyship 
&  Guaranty,  sec.  147.  But  the  party  making  such  en- 
dorsement may  designate,  as  in  this  case,  the  character  in 
which  he  makes  it,  and  this  designation  may  control- 
Brandt,  supra,  sec.  154. 
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We  proceed  to  the  second  alleged  error,  viz. :  The  per- 
mitting of  the  plaintiff  to  amend  his  complaint. 

From  what  has  been  said,  it  is  manifest  that  the  amend- 
ment was  one  of  form,  not  of  substance. 

The  third  alleged  error  was  the  overruling  of  the  mo- 
tion for  a  new  trial. 

One  ground  of  the  motion  was  the  admission  of  the 
note,  and  the  endorsement  thereon,  in  evidence,  upon  the 
trial  of  the  cause ;  but  no  ground  of  objection  to  their 
admissibility  was  pointed  out  to  the  court.  Another 
ground  of  the  motion  for  a  new  trial  was,  that  the  court 
refused  to  permit  the  defendant  to  give  in  evidence,  on 
the  trial  in  the  circuit  court,  the  transcript  of  the  pro- 
ceedings and  judgment  before  the  justice,  for  the  purpose 
of  proving  that  the  docket  of  the  justice  showed  a  joint 
judgment  against  the  principal  and  the  sureties. 

Section  82  of  the  justice's  act,  2  R.  S.  1876,  p. 632,  is  as 
follows : 

"  Whenever  it  shall  appear  from  the  docket,  the  justice 
shall  note  on  the  execution,  whether  any  of  the  defend- 
ants are  sureties ;  and  if  so  notified,  it  shall  be  the  duty 
of  the  officer  executing  the  same,  first  to  levy  on  the 
goods  of  the  principal ;  and  if  enough  of  such  goods  can 
be  found  to  satisfy  the  execution,  no  levy  shall  be  made 
on  the  goods  of  the  surety." 

The  defendants  claimed  to  give  the  transcript  in  evi- 
dence, to  show  that  the  judgment  before  the  justice  was 
a  joint  one,  claiming  that  it  was,  for  that  reason,  er- 
roneous, and  that  they  were  compelled  to  appeal  to 
annul  it. 

The  judgment  was  a  joint  one,  was  not  erroneous  for 
that  reason,  and  if  the  docket  of  the  justice  did  show  that 
«ome  of  the  defendants  were  sureties,  then  it  was  only 
necessary  to  see  that  the  justice  noted  the  fact  on  the 
•execution,  to  obtain  all  the  relief  they  were  entitled  to  in 
this  regard. 

Another  ground  of  the  motion  for  a  new  trial  was  the 
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giving  by  the  court  of  an  instruction  to  the  jury  as  to  the 
liability  of  Phillips  &  Uendersou  upon  their  endorse- 
ment. 

What  we  have  already  said  on  this  point  shows  that 
the  instruction  was  correct.  It  was  in  harmony  with  the 
decision  we  make. 

The  evidence  is  in  the  record.  It  abundantly  sustains 
the  verdict. 

Neither  the  note  nor  the  indorsement,  both  of  which 
were  declared  upon  in  the  complaint,  was  denied  upon 
oath. 

There  is  nothing  showing  that  the  court  erred  in  tax- 
ing or  refusing  to  tax  costs. 

The  judgment  is  affirmed,  with  costs. 


Crandall  v.  The  First  National  Bank  op  Auburn. 

Promibbory  Note. — Payable  in  Bank, — ComplairU, —  Averment  Oontradietmff^ 
Copy, — Motion  to  Strike  Out, — Demurrer. —  Variance. — In  an  action  by  an 
assignee,  against  the  maker,  on  a  promispory  note  payable  at  a  place 
designated  therein  as  "  Citizen's  State,  of/'  etc.,  as  appeared  by  a  copy 
thereof  attached  to  the  complaint,  it  was  alleged  in  the  complaint,  that 
the  note  was  payable  at  the  "  Citizen'R  State  Bank,  of,''  etc. 

Held,  on  demurrer,  that  the  allegation  that  the  note  was  payable  in  such 
bank  is  controlled  by  the  copy  of  the  note,  and  might  have  been  struck 
out  on  motion,  but  can  not  be  reached  by  demurrer ;  and  that  the  com- 
plaint is  sufficient. 

Same. —  Alteration. —  Additional  Surety  without  Knowledge  of  Original. —  The 
lact  that  the  payee  of  a  promiRsory  note  procures  the  execution  of  the 
same  by  an  additional  surety,  without  the  knowledge  or  consent  of  the 
original  surety,  is  not  such  an  alteration  as  will  discharge  the  former, 
though  he  executed  the  same  solely  because  of  the  apparent  liability  of 
the  latter,  who  was  availing  himself  of  such  alteration  as  a  defence. 

Bill  of  Exceptions.— -Ercepiion. —  When  Taken.— A.  statement  in  a  bill  of 
exceptions,  that  the  several  exceptions  mentioned  therein  had  been  re- 
served '*  at  the  proper  time,"  is  equivalent  to  a  statement  that  such  excep- 
tions had  been  taken  "  at  the  time'*  the  decisions  excepted  to  were  made. 


r 
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Grandall  v.  The  First  National  Bank  of  Auburn. 

IBuRDEN  OF  Pboop. —  Weight  of  Evidence. — Supreme  Court — ^The  burden  of 
proof  as  to  merely  affirmative  matter  of  defence  is  on  the  defendant,  and 
the  Supreme  Court,  on  appeal,  will  not  reverse  a  finding  against  the  de- 
fendant, in  such  case,  on  the  mere  weight  of  conflicting  evidence. 

Pbomissory  Note.  —  Surety.  —  Fraud.  —  Indemnity.  —  Evidence. — Where  a 
surety  on  a  promissory  note  alleges,  that  his  signature  was  procured  by 
means  of  fraudulent  representations  made  to  him  by  the  payee,  it  is  com- 
petent for  the  plaintiff  to  show  that  he  had  received  a  mortgage  from  the 
principal  indemnifying  him  against  loss  as  surety.  And  it  is  a  harmless 
error  as  to  him,  in  such  case,  that  the  plaintiff  also  shows  that  there  is 
a  prior  mortgage  on  the  same  premises  to  another,  so  as  to  show  the 
sufficiency  of  such  indemnity. 

iNaTBUCTiON  TO  JuRY. — Harmless  Refused. — Where  the  substance  of  an  in- 
struction asked  and  refused  is  embraced  in  one  given,  such  refusal  is 
harmless. 

From  the  Henry  Circuit  Court, 

W.  GrosCy  for  appellant. 

M.  E.  Forkner^  J.  H.  Mellett  and  E.  H.  Bundy^  for  ap- 
pellee. 

HowK,  J. — In  this  action  the  appellee,  as  plaintiff,  sued 
James  M.  Crandall,  Robert  Crandall  and  the  appellant,  as 
-defendants,  in  a  complaint  of  •three  paragraphs,  upon  a 
promissory  note,  of  which  the  following  is  a  copy : 

"  $600.  New  Castlb,  Ind.,  March  9th,  1876. 

"  Six  months  after  date  we  promise  to  pay  to  the  order 
of  George  Hazzard,  or  bearer,  at  Citizen's  State,  of  New 
•Castle,  Indiana,  six  hundred  dollars,  with  ten  per  cent, 
interest  after  date,  and  attorney's  fees  if  suit  be  instituted 
-on  this  note,  without  any  relief  from  valuation  or  ap- 
praisement laws.  The  drawers  and  endorsers  severally 
waive  presentment  for  payment,  protest  and  notice  thereof, 
in  case  of  non-payment. 

(Signed,)  "  James  M.  Crandall. 

^  *' Robert  Crandall. 

"John  Crandall." 

Endorsed  in  blank,  "  George  Hazzard." 

In  the  first  paragraph  of  its  complaint,  the  appellee 
alleged,  that  said  note  was  "payable  at  the  Citizen's  State 
Bank,  of  New  Castle,  Indiana,  a  bank  duly  organized 
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.and  incorporated  under  the  laws  of  Indiana; "  that,  before 
the  maturity  of  said  note,  the  payee  thereof  endorsed  the 
.-same  to  the  appellee,  and  that  the  note  was  due  and 
wholly  unpaid. 

In  the  second  paragraph  the  appellee  alleged,  that,  on 
the  9th  day  of  March,  1876,  the  date  of  the  note  in  suit, 
there  was  a  bank  in  New  Castle,  Indiana,  organized  and 
-doing  business  under  and  pureuant  to  the  laws  of  this 
State,  as  a  bank  of  disc^ount  and  deposit,  under  the  name 
•of  the  "Citizen's  State  Bank,  of  New  Castle,  Indiana;" 
that  there  was  not  at  said  date,  nor  had  there  been  either 
before  or  since,  any  such  corporation,  bank,  office  or 
place  of  any  kind,  as  the  "  Citizen's  State,  of  New  Castle, 
Indiana,  in  said  town  of  New  Castle  or  anywhere  else ; 
that  the  defendants,  by  their  said  note,  promised  to  pay 
eaid  sum  of  money  to  the  order  of  said  Hazzard,  at  the 
***  Citizen's  State  Bank,  of  New  Castle,  Indiana,"  under 
the  name  and  style  of  the  "  Citizen's  State,  of  New  Cas- 
tle, Indiana ; "  that,  before  the  maturity  of  said  note,  said 
Ilazzard  endorsed  it  to  the  appellee,  and  that  said  note 
was  due  and  wholly  unpaid. 

In  the  third  paragraph  of  its  complaint,  the  appellee 
set  out  a  Qopy  of  said  note,  and  alleged  that  it  was  the 
agreement  and  intention  of  the  said  parties,  in  the  giving 
of  said  note,  that  it  should  be  made  payable  at  the  "  Citi- 
zen's State  Bank,  of  New  Castle,  Indiana;  "  but  that  the 
scrivener  who  drew  said  note,  by  mistake,  left  out  the 
word  "  Bank,"  in  writing  therein  the  place  where  paya- 
ble, so  that  it  was  drawn  as  set  out ;  that  said  note  was 
drawn,  executed,  delivered  and  negotiated,  under  the  full 
belief  that  it  was  in  fact  payable  in  said  bank,  and  that 
the  mistake  of  said  scrivener  was  not  discovered  by  any 
one,  and  was  not  known,  until  after  this  suit  was  brought; 
that,  before  the  maturity  of  the  note,  said  Ilazzard  en- 
-dorsed  the  same  to  the  appellee,  and  that  said  note  was 
-due  and  wholly  unpaid.  Wherefore  the  appellee  prayed 
that  said  note  might  be  reformed,  and  said  mistake  therein 
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corrected,  and  demanded  judgment  for  seven  hundred 

dollars. 

To  each  paragraph  of  the  appellee's  complaint,  the  de* 
fendants  Robert  and  John  Craudall  demurred,,  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a^ 
cause  of  action,  which  demurrers  were  severally  over- 
ruled, and  to  these  decisions  said  defendants  excepted. 

The  defendants  Robert  and  John  Crandall  jointly  an- 
swered by  a  general  denial.  The  appellant  John  Crandall 
separately  answered  in  six  affirmative  paragraphs,  and 
the  defendant  Robert  Crandall  separately  in  three  affirma- 
tive paragraphs. 

In  the  second  paragraph  of  the  answer,  the  appellant 
John  Crandall  separately  alleged,  in  substance,  that  the 
notes  described  in  the  three  paragraphs  of  the  appellee's- 
complaint  were  one  and  the  same  note ;  that,  on  the  9th 
day  of  March,  1876,  the  said  note  was  presented  to  the 
defendant  Robert  Crandall  to  sign  as  surety  for  the  de- 
fendant James  M.  Crandall,  whose  name  was  then  signed 
thereto;  that,  as  such  surety,  the  said  Robert  Crandall 
then  and  there  signed  said  note,  and  immediately  deliv- 
ered the  same  to  George  Kazzard,  the  payee  thereof; 
that  said  Ilazzard,  being  in  possession  of  said  note,  after- 
ward, on  the  same  day,  without  the  knowledge  or  con- 
sent of  said  Robert  Crandall,  procured  the  appellant's 
signature  thereto,  as  appeared  thereon ;  that  the  appel- 
lant signed  said  note  because  of  the  signature  of  said 
Robert  Crandall  being  thereto,  and  his  apparent  liability 
thereon;  that  the  defendant  Robert  Crandall  had  niiule 
answer  in  this  action,  setting  up  the  foregoing  facts  and 
the  subsequent  alteration  of  said  note,  by  the  procure- 
ment by  said  Hazzard  of  the  appellant  s  signature  there- 
to, and  insisted  upon  the  same  in  his  defence  to  this  ac- 
tion ;  and  the  appellant  denied  that  there  was  any  mis- 
take made  by  the  parties  in  the  draft  or  form  of  said  note* 
"Wherefore,  etc. 

To  this  second  paragraph  of  answer  the  appellee  de- 
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murred  for  the  alleged  iDSufficiency  of  the  facts  therein 
to  coDBtitute  a  defence  to  this  action,  which  demurrer  was 
sustained,  and  to  this  decision  the  appellant  excepted. 

The  apj>ellee  then  replied,  by  a  general  denial,  to  the 
other  affirmative  paragraphs  of  the  answer. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  as  against  the  appellant, 
assessing  its  damages  in  the  sum  of  six  hundred  and 
forty-seven  dollars,  and  for  the  defendant  Robert  Cran* 
dall;  and  judgment  w*as  rendered  on  the  verdict,  in  favor 
of  the  appellee  and  against  the  appellant. 

The  appellant's  written  motion  for  a  new  trial  having 
been  overruled,  and  his  exception  saved  to  this  decision, 
the  appellant,  John  Crandall,  appealed  from  said  judgment 
to  this  court. 

The  appellant  has  assigned  as  errors,  in  this  court,  the 
following  decisions  of  the  court  below : 

1.  In  sustaining  the  appellee's  demurrer  to  the  second 
paragraph  of  the  appellant's  answer ;  • 

2.  In  overruling  the  appellant's  motion  for  a  new  trial ; 
and, 

3.  In  overruling  the  appellant's  demurrers  to  each 
paragraph  of  the  appellee's  complaint. 

7he  appellant  has  also  improperly  assigned  as  errors 
several  causes  for  a  new  trial,  but  these  we  need  not  no* 
tice  further  in  this  connection. 

In  his  argument  of  this  cause  in  this  court,  the  appel* 
lant's  learned  attorney  first  discusses  the  questions  pre- 
sented by  the  third  alleged  error;  that  is,  the  error  of 
the  court  in  overruling  the  appellant's  demurrers  to  the 
several  paragraphs  of  the  appellee's  complaint.  It  is 
claimed  by  counsel,  in  his  brief  of  this  cause,  that  the 
first  paragraph  of  the  complaint  was  bad  on  demurrer, 
because  it  was  stated  therein  that  the  note  in  suit  was 
payable  at  the  "  Citizen's  State  Bank,  of  New  Castle,  In- 
diana," whereas  the  copy  of  the  note  therewith  filed 
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showed  that  the  note  in  question  was  in  fact  payable  at 
the  "  Citizen's  State,  of  New  Castle,  Indiana."  By  rea- 
son of  this  discrepancy  or  variance  between  the  descrip- 
tion of  said  note,  in  the  first  paragraph  of  the  complaint, 
and  the  copy  of  the  note  therewith  filed,  it  is  urged  that 
the  paragraph  "  is  subject  to  demurrer,  as  though  no  copy 
had  been  filed"  therewith. 

It  is  said :  "  There  can  be  no  difference,  where  the 
copy  filed  differs  from  the  one  described  in  the  complaint, 
and  where  none  is  filed ;  and  certainly  a  copy  means  a 
copy  of  such  a  note  as  is  described  in  the  complaint." 

This  position  is  untenable.  The  suit  is  against  the 
makers  of  a  note ;  and,  as  to  them,  the  note  constituted 
a  cause  of  action,  good  on  demurrer  thereto,  whether  it 
was  payable  in  a  bank  or  not.  The  recital  in  the  first 
paragraph  of  the  complaint,  that  the  note  in  suit  was 
payable  at  a  particular  bank,  was  not  the  averment  of  a 
material  fact.  If  this  recital  were  entirely  omitted,  the 
first  paragraph  would  be  good  on  a  demurrer  thereto 
for  the  want  of  sufficient  facts.  Therefore,  the  recital  in 
question  may  properly  be  regarded  as  immaterial,  or  mere 
surplusage,  in  bo  far  as  the  demurrer  to  the  paragraph  is 
concerned.  The  appellant's  objection  to  the  first  para- 
graph of  the  complaint  could  only  be  reached,  as  it  seems 
to  us,  by  a  motion  to  strike  out,  and  certainly  not  by  a 
demurrer  for  the  want  of  sufficient  facts.  A  copy  of  the 
note  in  suit  was  filed  with,  and  became  a  part  of,  the 
complaint;  and  if  there  is  any  variance  between  this 
copy  and  the  attempted  description  of  the  note  in  the 
complaint,  the  copy  controls,  and  will  be  presumed  to  be 
right  until  the  contrary  is  shown.  Mercer  v.  Herbert^  41 
Ind.  461,  B.ud  Stafford  v.  Davidson,  47  Ind.  319. 

No  objection  is  made  by  appellant's  counsel,  in  argu* 
ment,  to  the  sufficiency  of  the  second  and  third  para- 
graphs of  the  complaint ;  and  therefore  the  alleged  error 
of  the  court  below,  in  overruling  the  appellant's  demur- 
rers to  those  paragraphs,  must  be  regarded  as  waived. 
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The  first  error  assigned  by  the  appellant  is  the  sustain- 
ing of  a  demurrer  to  the  second  paragraph  of  his  answer. 

The  gist  or  substance  of  this  paragraph  is,  that  he  signed 
his  name  to  the  note  in  suit  after  it  had  been  signed  by 
the  defendant  Robert  Crandall,  and  because  of  the  appar- 
ent liability  of  said  Robert  thereon;  that  said  Robert 
signed  said  note  on  the  day  of  its  date,  as  the  surety  of 
the  defendant  James  M.  Crandall,  and  immediately  de- 
livered the  same  to  George  Hazzard,  the  payee  thereof; 
that  afterward,  on  the  same  day,  without  the  knowledge 
or  consent  of  the  defendant  Robert  Crandall,  the  said 
Hazzard  procured  the  appellant's  signature  to  said  note ; 
that  the  defendant  Robert  had  answered  the  appellee's 
complaint  in  this  action,  setting  up  the  foregoing  facts 
and  the  alteration  of  said  note  by  the  appellant's  signa- 
ture thereto  by  the  procurement  of  said  Hazzard,  subse- 
quent to  the  execution  of  said  note  by  said  Robert,  in 
his  defence  to  this  suit ;  and  the  appellant  denied  that 
there  was  any  mistake  in  the  draft  or  form  of  said  note. 

It  is  very  certain,  we  think,  that  the  matters  alleged  in 
this  second  paragraph  were  not  sufficient  to  constitute  a 
defence  to  this  action  on  behalf  of  the  appellant.  It  may 
be  true,  that,  if  the  facts  stated  in  this  paragraph  had  been 
properly  pleaded  by  the  defendant  Robert  Crandall,  they 
would  have  constituted  a  good  and  sufficient  defence  in 
his  behalf,  to  the  appellee's  action.  Bowers^  AdutCr  v. 
Briggs,  20  Ind.  139. 

It  was  not  alleged  by  the  appellant,  in  this  paragraph 
of  answer,  that  he  had  been  induced  by  the  fraud,  mis- 
representation or  wrongful  words  or  acts  of  the  payee  or 
other  holder  of  said  note,  to  affix  his  signature  thereto ; 
but  the  averment  of  the  appellant  was,  that  he  signed 
said  note  because  of  the  signature  of  said  Robert  Cran- 
dall thereto,  and  his  apparent  liability  thereon. 

The  alleged  alteration  of  the  note  in  suit  by  the  appel- 
lant, as  stated  in  said  paragraph  of  answer,  may  have 
rendered  the  note  void  as  to  the  defendant  Robert  Cran- 
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dall ;  but  we  know  of  no  authority  whatever  in  support 
of  the  position  that  the  appellant's  alteration  of  the  orig- 
inal note,  by  his  own  execution  thereof,  would  of  iteelf 
avoid  such  note  as  against  the  appellant. 

It  seems  to  us,  therefore,  that  the  court  did  not  err  in 
sustaining  the  appellee's  demurrer  to  this  second  para- 
graph of  answer. 

The  second  error  assigned  by  the  appellant  is  the  over- 
ruling of  his  motion  for  a  new  trial.  In  this  motion  the 
appellant  assigned  the  following  causes  for  such  new 
trial : 

1.  Because  the  verdict  was  not  sustained  by  sufficient 
evidence ; 

2.  Because  the  verdict  was  contrary  to  law ; 

8.  Because  of  error  of  law  occurring  at  the  trial  and 
excepted  to  by  the  said  John  Crandall  at  the  time, 
in  this : 

1st.  Because  the  court  permitted  the  appellee  to  read 
in  evidence  the  mortgage  made  by  James  M.  Crandall 
and  wife  to  Fiezer,  over  the  objection  of  the  appellant, 
who  objected  thereto  for  the  reason  that  said  mortgage 
was  irrelevant  and  immaterial  to  the  issues  in  the  cause; 

2d.  Because  the  court  permitted  the  appellee  to  read 
in  evidence  to  the  jury  the  mortgage  of  James  M.  Cran- 
dall to  the  appellant,  which  was  objected  to  by  the  appel- 
lant because  the  same  was  immaterial  and  irrelevant 
to  the  issues  in  this  cause,  and  tended  to  mislead  the  jury. 

8d.  Because  the  court  misdirected  the  jury  upon  mat- 
ters of  law,  in  giving  them  instructions  numbered  3,  4 
and  5 ;  and, 

4th.  Because  the  court  refused  to  give  instructions 
numbered  4  and  5,  asked  for  by  the  appellant. 

Before  we  consider  any  of  the  questions  arising  under 
the  appellant's  motion  for  a  new  trial,  it  is  proper  that 
we  should  notice  and  pass  upon  certain  objections  by  the 
appellee  to  the  sufficiency  of  the  exceptions  saved,  or 
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attempted  to  be  saved,  by  the  appellant,  to  the  alleged 
errors  of  law  oocurring  at  the  trial. 

It  is  earnestly  insisted  by  the  appellee's  attorneys, 
that  the  record  fails  to  show  that  the  appellant  excepted 
to  any  of  the  decisions  complained  of  by  him  as  errors 
of  law,  at  the  time  the  decisions  were  made.  2  R.  S.  1876, 
p.  176,  sec.  343. 

It  appears  from  the  record,  that,  on  the  trial  of  this  cause, 
the  verdict  of  the  jury  was  returned  into  court  on  the  22d 
day  of  December,  1876 ;  that,  on  the  26th  day  of  the  same 
month,  judgment  was  rendered  on  the  verdict,  and  that, 
on  the  29th  day  of  said  month,  the  appellant's  motion 
for  a  new  trial,  then  made,  was  overruled  by  the  court,  to 
which  decision  he  then  excepted,  and  filed  his  bill  of  ex- 
ceptions, signed  and  sealed  by  the  court.  This  bill  of 
exceptions  contained  the  evidence  and  the  instructions  of 
the  court  to  the  jury,  on  the  trial  of  this  cause;  and  it 
was  stated  in  the  bill,  that  the  appellant  excepted  to  the 
decisions  of  the  court  complained  of  by  him  as  errors  of 
law,  "  at  the  proper  time." 

In  section  343  of  the  practice  act,  supra^  it  is  provided, 
that  "  The  party  objecting  to  the  decision  must  except  at 
the  time  the  decision  is  made."  This  language  is  manda- 
tory ;  and  although  "  time  may  be  given  to  reduce  the 
exception  to  writing,"  yet  the  exception  itself  must  be 
saved  ^^  at  the  time  the  decision  is  made."  It  is  said  by 
the  appellee's  counsel,  in  argument,  that  "Whether  the 
exception  was  taken  at  the  proper  time  is  a  question  of 
law.  The  precise  time  it  was  taken  is  a  question  of  fact." 
In  this  case,  the  bill  of  exceptions  does  not  state,  as  a 
fact,  that  the  appellant  excepted  to  the  alleged  errors  of 
law  complained  of  by  him,  at  the  time  the  decisions  were 
made ;  nor  does  it  show  the  precise  time  when  he  did  ex- 
cept to  such  decisions.  The  bill  states  what  may  be  re- 
garded as  a  conclusion  of  law,  that  the  appellant  ex- 
cepted to  the  decisions  "  at  the  proper  time."  The  only 
proper  time,  under  the  statute,  is  the  time  the  decisions 
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were  made.  Now,  if  we  may  assume  or  presume,  as  we 
think  we  may  where  the  contrary  does  not  appear,  that 
the  court  meant  and  intended  to  say,  by  the  use  of  the 
phrase,  "  at  the  proper  time,"  that  the  appellant  excepted 
to  the  decisions  at  the  time  they  were  made,  then  we  may 
hold,  as  we  do,  that  the  appellee's  objections  to  the  suffi- 
ciency of  the  record  in  this  regard  are  not  well  taken. 
All  the  presumptions  are  in  favor  of  the  correctness  of 
the  decisions  of  the  circuit  court,  and  those  decisions  will 
be  upheld  in  this  court,  where  the  record  does  not  show, 
affirmatively  and  positively,  that  the  decisions  are  erro- 
neous. In  our  opinion,  the  appellee's  objections  to  the 
sufficiency  of  the  appellant's  exceptions  to  the  decisions 
of  the  court,  on  the  trial  of  this  cause,  are  not  well  taken, 
and  must  be  overruled. 

We  come  now  to  the  consideration  and  decision  of  the 
questions  presented  and  discussed  by  the  appellant's  coun- 
sel, under  the  alleged  error  of  the  court  in  overruling  the 
motion  for  a  new  trial.  An  earnest  and  elaborate  argu- 
ment is  made,  on  behalf  of  the  appellant,  to  show  that 
the  verdict  of  the  jury  was  not  sustained  by  sufficient 
evidence.  It  is  unnecessary  for  us  to  set  out  the  evi- 
dence in  this  opinion.  The  note  in  suit,  of  itself,  made  a 
prima  facie  case  in  favor  of  the  appellee,  and  against  the 
appellant,  under  the  issues  in  the  action.  The  execution 
of  the  note,  and  its  endorsement  to  the  appellee,  were  not 
so  controverted  by  the  appellant  as  to  put  either  of  them 
in  issue.  To  meet  the  prima  facie  case  of  the  appellee, 
the  appellant  relied  entirely  upon  affirmative  matters  of 
defence,  which  were  denied  by  the  appellee.  The  burthen 
of  these  issues  was  on  the  appellant,  and  the  evidence  ill 
regard  to  them  was  conflicting.  In  such  a  case,  we  can 
not  disturb  the  verdict  on  the  weight  of  the  evidence. 
This  rule  is  so  well  settled  that  it  would  be  a  work  of 
supererogation  to  cite  authorities  in  its  support. 

The  appellant's  counsel  insists,  that  the  court  below 
erred  in  the  admission  in  evidence  of  two  mortgages, 
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offered  by  the  appellee,  both  executed  by  the  defendant 
James  M.  Crandall,  one  to  Jamea  H.  E.  Fiezer  and  the 
other  to  the  appellant.  To  the  introduction  of  these 
mortgages  the  appellant  objected,  because  the  first  one 
was  irrelevant  and  immaterial,  and  because  the  second 
one  was  impertinent,  irrelevant  and  immaterial.  These 
objections  were  overruled,  and  to  these  decisions  the  ap- 
pellant excepted. 

In  our  view  of  this  case,  neither  of  these  rulings  is 
available  as  error  to  the  appellant,  or  should  entitle  him 
to  a  reversal  of  the  judgment  of  the  court  below. 

The  gist  of  the  appellant's  defence  to  this  action  waa^ 
that  he  was  induced  to  execute  the  note  in  suit  by  certain 
representations  of  Hazzard,  the  payee  of  the  note,  which 
were  false  and  fraudulent,  and  upon  which  the  appellant 
relied. 

Upon  the  issue  joined  on  this  defence,  the  mortgage 
of  James  M.  Crandall,  the  principal  of  said  note,  to  the 
appellant  as  surety  therein,  was  clearly  admissible  in 
evidence.  The  mortgage  was  executed  about  eighteen 
months  prior  to  the  date  of  the  note  sued  on,  to  secure 
the  appellant  '^  against  any  loss  he  may  hereafter  sustain 
by  reason  of  becoming  my  surety  or  endorser  on  any 
note  or  other  obligation,  to  any  person  or  persons  what- 
ever, to  the  amount  of  six  hundred  dollars,"  the  amount 
of  the  note  in  suit.  The  evidence,  therefore,  tended  to 
show,  that  the  appellant,  instead  of  relying  upon  the  al- 
leged representations  of  Hazzard  as  an  inducement  to 
sign  said  note,  in  fact  relied  upon  the  indemnity  mort- 
gage, then  held  by  him,  to  the  amount  of  said  note. 
The  mortgage  to  Fiezer  was  on  the  same  real  estate  cov- 
ered by  the  appellant's  indemnity  mortgage,  and  was  a 
prior  lien  thereto.  The  only  purpose  to  be  subserved,  so 
far  as  we  can  see,  in  putting  the  Fiezer  mortgage  in  evi- 
dence, was  to  show  the  actual  amount  of  the  appellant's 
indemnity,  as  the  surety  on  the  note  in  suit.  It  is  cer- 
tain,  we  think,  that  the  admission  of  the  Fiezer  mort- 
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gage  in  evidence  did  not,  and  could  not,  work  any  possi- 
ble injury  to  the  appellant,  in  his  defence  of  this  action. 

The  appellant's  counsel  has  also  complained,  in  argu- 
ment, of  a  part  of  one  of  the  instructions  of  the  court  to 
the  jury,  and  of  the  court's  refusal  to  give  an  instruction 
asked  for  by  the  appellant. 

We  have  carefully  examined  and  considered  the  in- 
structions of  the  court  to  the  jury,  and  it  seems  to  us, 
that  these  instructions  contain  a  full  and  fair  statement 
of  the  law  applicable  to  the  issues  in  the  case  and  the 
evidence  adduced  upon  the  trial.  The  instruction  asked 
£or  by  the  appellant  and  refused,  in  so  far  as  it  was  ap- 
plicable to  the  case  and  stated  the  law,  was  fairly  embraced 
in  the  court's  instructions  to  the  jury;  and  therefore  the 
refusal  of  the  court  to  give  the  instruction  as  asked  for 
was  not  erroneous.  It  would  be  unprofitable,  we  think, 
for  us  to  set  out  these  instructions  at  length,  or  to  com- 
ment on  them  in  detail,  in  this  opinion.  A  thorough  ex- 
amination of  the  entire  record,  and  a  careful  considera- 
tion of  all  the  questions  involved  therein,  have  led  us  to 
the  conclusion  ''that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined  in  the  court  below."  In  such 
a  case,  the  statute  imperatively  forbids  that  the  judg- 
ment "be  stayed  or  reversed,  in  whole  or  in  part."  2  R. 
8. 1876,  p.  246,  sec.  580. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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P&AcncE. — Question  of  Law  Beaerved, —  Neto  Trial. —  Supreme  Cbiir^.— The 
Supreme  Court  can  not  review  a  question  of  law  reserved  during  the  trial 
of  a  cause,  under  section  347  of  the  practice  act,  unless  the  error  com- 
plained of  is  made  a  ground  of  a  motion  for  a  new  trial. 

From  the  Knox  Circuit  Court. 
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G.  6r.  Reily  and  W.  C.  Johnson^  for  appellants. 
i/-  S.  Cauthom  and  J.  M.  Boyle^  for  appellee. 

NiBLACK,  C.  J. — This  was  an  action  by  the  State,  on 
the  relation  of  Joseph  B.  Morford,  trustee  of  the  civil  as 
well  as  the  school  township  of  Widner,  in  Knox  county, 
against  John  Starner,  administrator  of  the  estate  of 
Thomas  F.  Chambers,  deceased,  a  former  trustee  of  said 
township,  on  the  official  bond  of  said  Chambers,  and 
against  Daniel  P.  HoUingsworth,  John  W.  Robbins  and 
Herman  H.  Wagner,  the  sureties  on  said  bond. 

On  the  trial  of  the  cause,  it  was  made  to  appear,  that, 
at  the  time  of  the  October  election,  in  18/4,  the  said 
Chambers  was  the  trustee  of  said  township  of  Widner, 
and  that,  at  that  election,  he  was  elected  his  own  suc- 
cessor; that,  on  the  20th  day  of  October,  1874,  the  said 
Chambers  made  a  report  to  the  board* of  commissioners 
of  Knox  county,  showing  the  amount  of  school  and 
other  funds  then  in  his  hands,  and  on  the  same  day  exe- 
cuted, together  with  his  sureties  above  named,  the  bond 
in  suit,  and  entered  upon  his  new  term  of  office. 

The  report  thus  made  by  Chambers  having  been  read 
•  in  evidence,  the  defendants  offered  to  prove,  that  a  portion 
of  the  funds  with  which  he  had  charged  himself  in  said 
report  was  money  which  he  had  borrowed  on  his  own 
personal  credit,  and  for  which  his  note  was  then  still  out- 
standing, thereby  claiming  that  Chambers  had  erro- 
neously accounted  to  the  township  for  the  money  he  had 
thus  so  borrowed. 

The  proposed  testimony  was  excluded  by  the  court, 
to  which  the  defendants  reserved  an  exception,  and  there- 
upon notified  the  court  that  they  intended  to  take  the 
question  of  law  arising  upon  the  exclusion  of  such  testi- 
mony to  the  Supreme  Court,  upon  a  bill  of  exceptions 
only. 

After  hearing  all  the  evidence,  the  court  found,  that 
there  were  balances  of  certain  funds  in  the  hands  of 
Chambers,  as  trustee  of  said  township,  at  the  time  of  his 


61     SffiJ 
146    4U3 


862  SUPREME  COURT  OF  INDIANA. 

Griner  d  tix.  v.  Butler. 


death  in  March,  1875,  which  had  been  unaccoanted  for, 
and  rendered  judgment  against  the  defendants  upon  its 
finding. 

This  case  conies  to  us,  therefore,  upon  a  question  of 
law  reserved  under  the  34ith  section  of  the  code.  2  R.  S. 
1876,  p.  177. 

Ko  motion,  however,  seems  to  have  been  made  for  a 
new  trial,  in  the  court  below.  It  has  been  held  by  this 
court,  and  we  think  correctly,  that  a  motion  for  a  new 
trial  is  necessary,  to  enable  this  court  to  review  a  question 
of  law  arising  upon  the  trial,  like  the  one  before  us. 
Love  V.  Carpenter^  30  Ind.  284 ;  Garver  v.  Daubens^pecky  22 
Ind.  238;  Buskirk's  Prac.  71. 

The  rule  is  a  general  one,  that,  where  an  alleged  error, 
occurring  at  the  trial,  is  not  made  the  ground  of  a  mo- 
tion for  a  new  trial,  it  will  not  be  considered  on  appeal 
to  this  court,  and  this  rule,  in  our  estimation,  applies  as 
well  to  questions  of  law  reserved  upon  the  trial,  under 
section  347,  supra,  as  to  questions  reserved  upon  the  trial 
under  the  general  rules  of  practice  authorized  by  the 
code. 

We  see  no  ground  for  any  discrimination  between  the 
two  classes  of  cases. 

We  can  not,  consequently,  review  the  proceedings  below 
on  this  appeal. 

The  judgment  is  affirmed,  at  the  costs  of  the  appel- 
lants. 


♦-^ 


Oriner  et  ux.  v.  Butler. 

Conveyance.— De8ce»U.—lJ«i/  EOaie  Beld  by  Wife  in  VtHne  (/  Brevimu  Mar- 
riagc^A  conveyance  by  a  married  woman  and  her  husband,  of  real  es- 
tate descended  to  her  from  a  deceased  former  husband,  is  inoperative. 

Same. — Cbvenanf. — Breach. — LiabilUy  of  Husband  and  Wife, — If  such  a  con* 
yeyanoe  be  made  by  a  deed  containing  general  ooYenants  of  warranty,  in 
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which  both  the  wife  and  her  hosband  join,  he  alone  la  liable  for  a  breach 
of  such  covenantR. 
Sams. — Pleading. — BeaeMon, — Sarphuage, — In  an  action  bj  the  grantee  of 
real  estate  so  held,  against  the  husband  and  wife,  for  a  breach  of  the  coy- 
enants  of  warranty  contained  in  the  deed,  an  allegation  in  the  complaint 
that  the  plaintiff  had  reconveved  and  delivered  poeaesaion  of  the  land  to 
her  is  nnneoessary,  and  should  be  regarded  as  mere  surplusage. 

From  the  Brown  Circuit  Court. 

W.  W.  Browning  and  A.  W.  Prather,  for  appellanta. 
-R.  L.  Coffey^  for  appellee. 

Perkins,  J. — John  Butler  filed  a  complaint,  in  sub- 
stance as  follows,  against  Jacob  Griner  and  Desdemona 
G.  Griner 

He  alleged  that  the  defendants  executed  to  him  a  deed, 
in  words  and  figures  following : 

"  We,  Desdemona  G.  Griner  and  Jacob  Griner,  her  hus*- 
band,  of  Brown  county,  in  the  State  of  Indiana,  convey 
ai]d  warrant  to  John  Butler,  of  Brown  county,  in  the 
State  of  Indiana,  for  the  sum  of  six  hundred  dollars,  the 
following  real  estate  in  Brown  county,  in  the  State  of 
Indiana,  to  wit :  The  south-east  quarter  of  the  south- 
west quarter  of  section  thirty-three  (33),  township  nine 
(9)  south,  of  range  four  (4)  east,  said  to  contain  forty  acres, 
more  or  less. 

**  In  witness  whereof  the  said  Desdemona  G.  Griner  and 
Jacob  Griner,  her  husband,  have  hereunto  set  their  hands 
and  seals,  this  twenty-fifth  day  of  December,  1871. 
(Signed,)  "  Dbsdemona  G.  Griner,  [seal.] 

"  Jacob  Griner.  [seal.]  " 

The  deed  was  duly  acknowledged. 

The  complaint  avers,  that  the  plaintiif,  Butler,  paid  the 
consideration,  six  hundred  dollars,  and  that  the  defend- 
ants put  him  in  peaceable  possession,  which  he  has  ever 
since  held ;  that  said  real  estate  was  the  separate  property 
of  said  Desdemona,  now,  and  at  the  time  of  the  sale  and 
conveyance  of  said  real  estate,  the  wife  of  her  co-defend- 
ant, Jacob  Griner,  who  is  her  second  husband;  that,  at 
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the  time  of  her  marriage  with  said  Jacob,  she  was  the 
widow  of  Johnson  C.  Trembly,  deceased,  who  was  her 
first  husband,  and  by  whom  she  had,  during  marriage 
with  him,  the  following  named  children,  to  wit:  Susan, 
Emeline,  Jane,  Jemima,  Amanda  E.,  Mary  E.,  Johnson 
and  Abraham  C.  Trembly,  all  of  whom  are  still  living ; 
that  her  said  first  husband  died  intestate,  at  Brown 
county,  Indiana,  on  the  24th  of  March,  1867,  the  owner, 
and  seized  in  fee-simple,  of  the  land  described  in  the 
deed  of  said  Desdemona  and  Jacob  Griner  to  said  Butler, 
as  well  as  of  other  tracts  of  land  situate  in  said  Brown 
county ;  that  partition  of  said  real  estate  was  duly  made 
between  her  and  the  heirs  of  said  Johnson  C.  Trembly, 
giving  her  one-third,  and  the  said  heirs  two-thirds,  of  the 
lands  of  which  said  Johnson  C.  Trembly  died  seized ; 
that  the  land  conveyed  by  said  deed  to  said  Butler  was 
the  land  so  set  off  to  her  as  her  third  of  her  said  deceased 
husband's  land;  that  this  was  all  the  title  defendants  had 
to  said  forty-acre  tract ;  that  the  said  sale  and  purchase 
were  in  good  faith,  all  the  parties  believing  the  title  of 
said  Desdemona  was  good,  and  transferable  in  fee.  Plain- 
tiff further  avers,  that  he  has  made  improvements  on  the 
land  purchased,  of  the  value  of  two  hundred  and  fifty 
dollars ;  that,  on  the  24th  of  December,  1873,  he  signed 
and  acknowledged,  his  wife  joining  therein,  a  quitclaim 
deed,  and  tendered  the  same  to  defendants  (which  deed 
is  made  a  part  of  the  complaint),  and,  on  said  tender,  de- 
manded back  the  purchase-money,  with  interest,  etc., 
which  tender  and  demand  were  refused,  etc. ;  and  that, 
before  the  commencement  of  this  suit,  he  abandoned  pos- 
session, etc. 

The  plaintiff  prays  judgment  for  his  purchase-money 
paid,  the  value  of  his  improvements,  etc. 

Answer,  the  general  denial  and  a  set-oft'. 

Reply  in  denial  of  the  set-off. 

Trial  by  the  court ;  judgment  for  the  plaintiff.  Motion 
for  a  new  trial,  assigning  for  cause  '*  that  the  finding  and 
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judgment  of  the  court  are  contrary  to  law,"  wa8  over- 
ruled.    Exception. 

Appeal  to  the  Supreme  Court. 

The  evidence  is  not  in  the  record,  and  no  special  find- 
ing of  facts  by  the  court  was  made. 

The  joint  assignment  of  errors  is  as  follows: 

1.  The  plaintiff's  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  good  cause  of  action  against  said  de- 
fendants jointly ; 

2.  Said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  good  cause  of  action  against  said  Jacob  Griner; 

3.  Said  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  good  cause  of  action  against  Desdemona  Griner; 
and, 

4.  The  court  erred  in  overruling  the  motion  for  a  new 
trial. 

In  this  case  the  plaintiff  below  knew,  in  law  if  not  in 
fact,  that  the  defendants  had  no  legal  right  or  power  to 
sell  to  him  and  convey  the  land  purchased,  and,  there  be- 
ing no  fraud,  if  the  plaintiff',  Butler,  had  purchased  the 
land,  receiving  a  quitclaim  deed,  or  one  without  cove- 
nants, as  the  evidence  of  his  title,  he  could  not  have 
maintained  an  action  to  recover  back  the  purchase- 
money.  He  would  have  been  bound  by  his  contract. 
Hardesty  v.  Smith,  8  Ind.  39. 

If  he  wished  to  retain  a  remedy  for  failure  of  title,  he 
should  have  taken  the  precaution  to  secure  himself  by 
covenants.    Botsford  v.  Wilson,  75  111.  132. 

In  this  case  that  was  done.  In  pursuance  of  the  con- 
tract of  sale,  the  defendants  executed  to  the  purchaser  a 
conveyance  by  deed,  in  the  statutory  form  and  terms. 

The  statute  enacts,  that  such  a  deed  *'  shall  be  deemed 
and  held  to  be  a  conveyance  in  fee-simple  to  the  grantee, 
his  heirs  and  assigns,  with  covenant  from  the  grantor 
for  himself  and  his  heirs  and  personal  representatives, 
that  he  is  lawfully  seized  of  the  premises,  has  good  right 
to  convey  the  same,  and  guarantees  the  quiet  possession 
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thereof;  that  the  same  are  free  from  all  encumbrances, 
and  that  he  will  warrant  and  defend  the  title  to  the  same 
against  all  lawful  claims."     1  R.  S.  1876,  p.  864,  sec.  12. 

The  plaintift*  may  be  presumed  to  have  purchased  in 
consideration  of  these  covenants,  and  the  evidence  may 
have  shown  such  to  have  been  the  fact.  Hardesty  v. 
Smith,  supra. 

The  present  must  be  regarded  as  a  suit  on  the  breach 
of  these  covenants;  and  the  complaint  shows  a  breach  of 
the  covenant  of  right  to  convey,  which  renders  it  good. 
Moom  V.  Beard,  8  Blackf.  76 ;  Van  Nest  v.  Kellum,  16 
Ind,  264. 

The  allegations  in  the  complaint  tending  to  show  steps 
taken  for  a  rescission  of  the  contract  do  not  vitiate  it.  They 
are  mere  surplusage. 

The  conveyance  made  to  Butler,  being  of  land  derived 
from  a  former  husband,  and  made  by  the  widow  of  that 
husband  after  becoming  the  wife  of  another  husband, 
and  while  so  his  wife,  was  inoperative  for  want  of  right 
to  convey.  Mattox  v.  Hightshue,  39  Ind.  95.  And  this 
was  in  law  known  to  Butler,  the  purchaser.  But  not- 
withstanding this,  the  express  covenant  by  the  grantors 
of  the  possession  of  such  a  right  might  be  operative* 
Snyder  v.  Lane,  10  Ind.  424. 

It  could  not  be  operative  against  Mrs.  Griner,  on  ac- 
count of  the  disability  of  a  married  woman  to  bind  her- 
self by  the  covenant.  Was  it  binding  upon  Jacob  Griner, 
her  husband?  .In  other  words,  where  the  husband  joins 
in  a  conveyance  of  the  separate  property  of  his  wife, 
such  conveyance  containing  covenants  of  warranty,  is  the 
husband  bound  by  those  covenants? 

At  this  day,  under  statutes  in  many  of  the  States,  giv- 
ing a  married  woman  the  right  of  selling  or  encumbering 
her  separate  property,  it  is  held,  that,  by  virtue  of  those 
statutes,  the  wife  is  bound  by  the  covenants  in  a  deed  of 
her  separate  real  estate.  See  the  cases  in  Wells'  Separate 
Property  of  Married  Women,  sec.  590. 
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But,  at  common  law  and  in  this  State,  the  wife  is  not 
bound  by  such  covenants,  Aldridge  v.  Burlison^  3  Blackf. 
201 ;  while  the  husband  is  bound,  if  he  joins  in  the  deed 
and  covenants,  in  a  conveyance  of  the  separate  property 
of  his  wife.  Colcord  v.  SwaUy  7  Mass.  291 ;  Whitbcck  v. 
Cook,  15  Johns.  483. 

Section  6  of  our  act  touching  conveyances,  1  R.  S. 
1876,  p,  363,  enacts,  that  "  The  joint  deed  of  the  husband 
and  wife  shall  be  sufficient  to  convey  and  pass  the  lands 
of  the  wife,  but  not  to  bind  her  to  any  covenant 
therein." 

In  Porter  v.  Bradley,  7  R.  I.  538,  a  suit  against  hus- 
band and  wife  for  breach  of  covenant  in  a  joint  deed 
by  them  of  the  separate  property  of  the  wife,  the  court 
Bay: 

"  This  case  does  not  fall  within  any  exception  to  the 
rule,  that  a  feme  covert  can  not  be  sued  for  the  breach 
of  a  covenant  entered  into  by  her  during  coverture.  It 
follows,  therefore,  here,  as  in  the  case  of  Hennessey  v.  Ryan 
and  wife,  infra,  548,  determined  at  the  present  term  of 
this  court,  that  of  strict  right  and  according  to  the  settled 
rules  of  pleading,  the  plaintiff  must  become  nonsuit,  unless 
on  motion,  he  be  permitted  to  amend  his  writ  and  decla- 
ration, by  striking  out  the  name  of  the  feme  covert  de- 
fendant, and  to  proceed  against  the  husband  alone. 
*  *  *  The  plaintiff,  upon  the  evidence,  being  entitled 
to  recover  of  the  defendant,  Ansel,  may,  if  he  elects  to 
amend  by  striking  out  the  name  of  Maria  W.  Bradley  as 
a  co-defendant,  take  judgment  for  that  sum  against  the 
other  defendant,  without  costs." 

In  Buell  V.  Shuman,  28  Ind.  464,  it  was  held,  that, 
where  notes  were  given  by  a  married  woman  for  land 
purchased  by  her,  and  her  husband  joined  her  in  a  mort- 
gage of  the  land  to  secure  the  notes,  the  mortgage  con- 
taining a  covenant  by  both  to  pay  the  debt,  the  covenant 
was  binding  upon  the  husband,  though  not  upon  the 
wife. 
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The  judgment  below  is  affirmed,  with  costs,  against 
the  husband,  but,  as  to  its  other  provisions  and  terms,  is 
reversed. 
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Blizzard  v.  Applegatb. 

Pleading. — Evidence, — MUiffoHon  of  Damages, — Actum  by  Attorney  far  Value 
of  Profeisional  Services. — In  an  action  to  recover  for  the  value  of  Bervices 
alleged  to  have  been  rendered  by  the  plaintiff,  as  an  attorney,  for  the  de- 
fendant, as  hifi  client,  the  latter  offered  to  prove,  under  the  general  denial, 
that  such  services  had  been  rendered  under  a  special  agreement  between 
the  parties,  fixing  the  compensation  therefor  at  a  sum  less  than  that  testi- 
fied to  and  claimed  on  behalf  of  the  plaintiff. 

Held^  that  such  contract  could  not  be  specially  pleaded,  but  was  admissible 
in  evidence  under  the  general  denial,  in  mitigation  of  damages. 

Same. — Instruction  to  Jury, — Measure  cf  Damages, — Ekpert, — In  such  action 
the  court  instructed  the  jury  trying  the  cause,  that  the  value  of  '^services 
rendered  by  an  attorney,*'  as  such,  *'  can  best  be  shown  by  the  evidence  of 
*  *  persons  engaged  in  the  same  profession,"  and  that,  when  so  shown 
by  intelligent  and  credible  witnesses,  whose  evidence  **  is  not  outweighed 
by  other  evidence  in  the  case,  the  value  *  fixed  by  them  should  be  the 
basis"  of  the  verdict. 

Held,  that  the  instruction  is  erroneous. 

From  the  Carroll  Circuit  Court. 

F.  W.  Coombs  and  A,  Parsons^  for  appellant. 
i.  E.  McReynoldSj  for  appellee. 

NiBLACK,  C.  J. — This  was  a  suit  by  Judson  Applegate, 
against  William  H.  Blizzard,  in  the  court  below. 

The  complaint  was  in  two  paragraphs.  The  first  was 
upon  a  promissory  note  for  seventy-five  dollars.  The 
second  was  for  work  and  labor  performed  as  the  attorney 
of  the  defendant,  and  for  money  laid  out  and  expended 
at  his  request. 

To  the  first  paragraph,  the  defendant  answered : 

1st.    A  want  of  consideration ;  and, 

2d.    A  failure  of  consideration. 
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To  the  second  paragraph,  he  answered  : 

Ist.     In  general  denial ; 

2d.    Payment;  and, 

3d.    Set-off. 

Issue  was  joined  by  a  denial  of  the  affirmative  para- 
graphs of  the  answers. 

A  verdict  having  been  returned  for  the  plaintiff,  a  mo- 
tion for  a  new  trial  was  overruled,  and  judgment  rendered 
on  the  verdict. 

One  of  the  items  in  the  bill  of  particulars  accompany- 
ing the  second  paragraph  of  the  complaint  was  for  ser- 
vices as  attorney  in  a  case  in  the  Cass  Circuit  Court,  ex- 
tending through  a  period  of  several  years.  Another  item 
was  for  services  in  the  same  case  in  the  Supreme  Court. 

Several  witnesses,  including  the  plaintiff*,  testified  to  the 
nature  and  value  of  those  services. 

The  defendant,  while  upon  the  stand  as  a  witness  on 
his  own  behalf,  offered  to  testify  that  he  had  an  agree- 
ment with  the  plaintiff  as  to  the  rates  at  which  the  plain- 
tiff should  charge  for  his  services,  both  in  the  Cass  Cir- 
cuit Court  and  in  the  Supreme  Court,  fixing  a  sum  in 
each  case  at  an  amount  less  than  that  claimed  by  the 
plaintiff,  but  the  court  excluded  the  testimony  thus  pro- 
posed to  be  given  by  the  defendant. 

Both  parties  agreed  in  their  testimony,  that  the  note 
sued  on  was  executed  to  secure  the  balance  of  a  fee  of 
two  hundred  dollars  for  services  in  another  suit  in  which 
the  defendant  was  interested,  but  there  was  some  disa- 
greement  as  to  the  circumstances  under  which  the  note 
was  executed,  the  defendant  alleging  that  he  did  not 
know  at  the  time  precisely  what  services  the  plaintiff  had 
performed,  and  that  he  afterward  ascertained  that  the 
plaintiff's  services  were  less  than  he  had  supposed. 

In  their  argument  here,  both  parties  have  devoted  the 
greater  portion  of  their  time  to  the  question  of  the  ad- 
VoL.  LXI.— 24 
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misaibility  of  the  testimony  offered  by  the  appellant  and 
excluded  by  the  court,  as  above  stated. 

The  appellant  insists^  that,  as  the  proposed  testimony 
ivould  have  only  gone  in  mitigation  of  the  damages 
claimed  by  the  appellee,  it  ought  to  have  been  admitted 
under  the  general  denial  to  the  second  paragraph  of  the 
complaint. 

The  appellee,  on  the  other  hand,  contends  that  sach 
testimony  could  have  been  admissible  only  under  an  an- 
swer setting  up  the  alleged  special  agreement  as  a  defence 
to  the  said  second  paragraph  of  the  complaint. 

If  the  testimony  had  been,  in  express  terms,  offered  in 
mitigation  of  the  appellee's  damages,  we  would  have  felt 
less  embarrassment  in  the  consideration  of  its  admissi- 
bility here;  but,  as  it  would  necessarily  have  tended  in 
that  direction  if  it  had  been  admitted,  we  will,  for  the 
purposes  of  this  case,  regard  it  as  having  been  formally 
offered  in  mitigation  of  the  damages,  without  reference  to 
the  objections  which  are  made  here  to  the  manner  in 
which  the  rejection  of  such  testimony  is  presented  to  us 
by  the  bill  of  exceptions. 

The  appellee  argues,  and  cites  his  authorities  on  the 
theory,  that  the  alleged  special  agreement  would  have 
constituted,  and  might  have  been  pleaded,  as  a  defence  to 
the  second  paragraph  of  the  complaint.  In  that  view  of 
the  case,  however,  we  think  the  appellee  is  not  sustained 
by  a  careful  analysis  of  the  authorities. 

Whatever  tends  to  diminish  the  amount  to  be  recov- 
ered, without  going  to  the  merits  of  the  action,  may  be 
said  to  be  in  mitigation  of  the  damages,  and  this  court 
has  decided,  in  the  case  of  Smith  v.  Lisher.  28  Ind.  500, 
that,  under  our  code,  matter  in  mitigation  can  not  be 
specially  pleaded  or  set  up  by  way  of  answer,  except  in 
actions  for  libel  or  slander,  but  may  be  given  in  evidence 
under  the  general  denial.  Grunting,  therefore,  that  the 
matters  to  which  the  appellant  proposed  to  testify  would 
have  gone  only  in  mitigation  of  the  damages,  they  could 
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not  have  been  epecially  pleaded  or  set  up  ia  defence  to 
any  portion  of  the  complaint,  bat  ought  to  have  been 
admitted  under  the  general  denial.  The  appellee  was 
bound  to  prove  his  damages  before  he  could  recover  in 
the  action,  and  any  evidence  tending  to  negative  the 
amount  claimed  by  him  was  admissible  under  the  general 
denial.    2  R.  S.  1876,  p.  79,  sec.  91. 

In  actions  analogous  to  the  common-law  action  of  as- 
sumpsit, as  is  the  case  in  hearing,  a  special  agreement, 
<50vering  or  embracing  the  particular  matter  in  contro- 
'icersy,  may  sometimes  be  pleaded  in  bar  of  the  action, 
but  only  in  cases  where  there  is  a  palpable  inconsistency 
between  the  contract  sued  on  and  the  special  agreement. 
In  the  case  in  hearing,  however,  there  is  no  such  incon- 
•sistency. 

The  court,  amongst  other  things,  instructed  the  jury, 
"that  "  The  value  of  professional  services  rendered  by  an 
-attorney,  as  an  attorney,  can  best  be  shown  by  the  evi- 
•dence  of  those  persons  who  are  engaged  in  the  same  pro- 
fession, and  if  the  services,  compensation  for  which  is 
nought  in  this  action,  have  had  their  value  established  by 
such  witnesses,  who  are  credible  and  intelligent,  and  their 
evidence  is  not  outweighed  by  other  evidence  in  the  case, 
the  value  as  fixed  by  them  should  be  the  basis  of 
jour  finding." 

Literally  construed,  this  instruction,  in  eftect,  said,  that 
■attorneys  who  are  engaged  in  the  practice  of  their  pro- 
fession are  better  judges  of  the  value  of  an  attorney's 
services  than  attorneys  who,  at  the  time,  are  not  so  en- 
gaged, without  reference  to  the  opportunities  for  infor- 
mation which  either  class  of  attorneys  may  have  had. 

It  ignored  the  rule,  that,  all  other  things  being  equal,  the 
value  of  the  testimony  of  each  witness  depends  upon  his 
knowledge  of  the  subject  concerning  which  he  is  called 
4o  testify,  rather  than  the  class  of  persons  to  which  he 
•belongs.  It  likewise  ignored  the  rule,  that  a  preponder* 
.ance  of  the  evidence  was  necessary,  in  cases  like  the  one 
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at  bar,  to  authorize  the  jury  to  return  a  verdict  for  any 
given  sum,  as  the  value  of  the  alleged  services. 

Taking  the  instruction  altogether,  it  appears  to  us  not 
to  have  well  stated  the  rules  of  evidence  which  it  at- 
tempted to  define,  and  to  have  been,  in  consequence,  erro- 
neously given. 

Other  questions  have  been  discussed  here  by  counsel  on 
both  sides,  but  as  they  need  not,  and  probably  may  not,, 
again  arise  in  the  cause,  we  will  not  consider  them  at  tha 
present  hearing. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee^ 
and  the  cause  is  remanded  for  a  new  trial. 


Rapp  et  al.  v.  Thib. 

Mortgage. — Foreclosure, — Complaint, —  Description  of  Mortgaged  I\tmi9e8,^ 
The  fact  that,  in  an  action  to  foreclose  a  mortgage  covering  several  differ- 
ent tracts  of  real  estate,  some  of  such  tracts  are  insufficiently  described  in 
the  complaint,  does  not  render  the  complaint  insufficient,  i|  the  descrip- 
tions of  the  remaining  tracts  be  sufficient. 

Same. — Admisffions, —  Waiver  of  Evidence, — Where,  on  the  trial  of  an  action 
to  foreclose  a  mortgage  executed  by  one  who  had  subsequently  married 
his  co-defendant,  it  is  admitted  by  the  defendants,  that  they  had  inter- 
married after  the  execution  of  the  mortgage,  and  that  it  had  been  duly 
recorded,  it  is  unnecessary  to  introduce  the  mortgage  itself  in  evidence. 

From  the  Ripley  Circuit  Court. 

G.  Durbin,  for  appellants. 

W.  D.  Willson  and  T,  E.  Willson^  for  appellee. 

WoRDEN,  J. — Action  by  the  appellee  against  the  appel- 
lants, to  foreclose  a  mortgage  executed  by  the  appellant 
Rapp,  to  the  appellee,  to  secure  the  payment  of  a  note 
for  the  sum  of  two  thousand  dollars. 
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It  was  alleged,  that,  since  the  execution  of  the  mort- 
j:age,  Rapp  had  intermarried  with  Arvilla  Rapp,  and  she 
was  made  a  defendant.  It  was  also  alleged,  that,  since 
the  execution  of  the  mortgage,  Rapp  had  conveyed  a  por- 
tion of  the  land  mortgaged  to  Christian  Schweir,  who, 
with  his  wife,  was  made  a  defendant. 

Schweir  and  his  wife  were  defaulted. 

Rapp  and  his  wife  demurred  to  the  complaint,  for  want 
•of  sufficient  facts,  but  the  demurrer  was  overruled,  and 
exception  taken.  Rapp  and  his  wife  answered,  and  the 
cause  was  submitted  to  the  court  for  trial,  resulting  in  a 
finding  and  judgment  for  the  plaintiff*. 

The  errors  assigned  are  based  upon  the  ruling  of  the 
court  in  overruling  the  demurrer  to  the  complaint,  and  in 
overruling  a  motion  for  a  new  trial. 

The  objection  urged  to  the  complaint  is,  that  some  of 
the  tracts  of  land  mentioned  in  the  mortgage  are  not  suf- 
ficiently described. 

There  were  several  tracts  of  land  and  town  lots  de- 
scribed in  the  mortgage,  some,  if  not  all,  of  which  were 
sufficiently  described.  We  are  not  prepared  to  say,  that 
the  property  was  not  all  sufficiently  described.  But,  if  the 
description  of  some  of  the  tracts  should  be  held  as  in- 
sufficient, that  would  be  no  ground  for  demurrer  to  the 
entire  complaint. 

No  error  was  committed  in  overruling  the  demurrer. 

The  plaintiff  gave  in  evidence  the  note  in  question,  but 
•did  not  give  in  evidence  the  mortgage  ;  and  it  is  insisted, 
that  the  omission  was  fatal  to  the  plaintiff* 's  right  of  re- 
<jovery. 

The  defendants  Rapp  and  his  wife  had  pleaded  the 
general  denial,  and  this,  of  course,  put  the  plaintiff' to  the 
necessity  of  introducing  the  mortgage,  in  order  to  its 
foreclosure,  unless  such  necessity-  was  in  some  way  ob- 
viated. 

But  the  bill  of  exceptions  shows,  after  stating  the  in- 
troduction of  the  note  and  some  other  evidence,  that  "  It 
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was  admitted  that  the  defendant  was  married  to  Arvilla 
Uapp  after  the  execution  of  the  note  and  mortgage  in 
suit." 

'^  It  was  also  admitted  that  the  mortgage,  a  copy  of  which 
is  filed  with  the  complaint,  was  recorded  in  the  office  of  the- 
recorder  of  said  county,  on  the  29th  day  of  July^  A.  ]>. 
1873,  at  3  o'clock,  p.  m." 

After  the  admission  of  the  execution  and  record- 
ing of  the  mortgage  sued  upon,  as  above  stated,  we  see  no 
necessity  for  the  introduction  of  the  mortgage  itself  in 
evidence.  Its  introduction  would  have  proved  nothing^ 
in  addition  to  what  was  thus  admitted. 

No  error  was  committed  in  overruling  the  motion,  for  a 
new  trial. 

The  judgment  below  is  affirmed,  with  costs.. 


LOMAX   V.  McElNNEY   ET  AL. 

Practice. — AppUoatUm  to  Make  New  Baaiies, — In  an  action  on  account  for 
goods  fK>ld  and  delivered,  an  application  bj  the  defendant,  to  have  a. 
third  person  made  a  party  to  the  action,  alleged,  that  such  goods  hact 

*  been  sold  and  delivered  by  the  plaintiff  to  such  third  person,  who  in  tun» 
had  sold  and  delivered  the  same  to  the  defemiant,  and  received  hi» 
pay  therefor. 

Held,  that  the  facts  alleged  would,  if  proved,  constitute  a  complete  defence 
to  the  action,  and  that  such  third  person  was  not  a  necessary  party^ 
thereto. 

CoNTiNUAKCE. — AbgcrU  WUne88, — Affidavit — An  affidavit  for  a  continaance- 
on  account  of  the  absence  of  a  witness,  which  does  not  show  the  materi- 
ality of  the  evidence  of  such  witness,  nor  when  his  attendance  can  be- 
procured,  is  insufficient. 

CoNTRACT.r— ^rtion /or  Goods  Said  to  Third  Person.— ErUUnee,-— Statute  ff 
Fhiuds. — In  an  action  to  recover  for  the  value  of  goods  sold  and  delivered 
and  work  and  labor  performed,  the  evidence  for  the  plaintiff  showed,  that 
a  third  person  had  contracted  with  the  defendant  to  furnish  the  material^ 
and  to  perform  the  labor,  in  the  construction  of  a  building  for  the  de- 
fendant ;  that  the  defendant  had  told  the  plaintiff  to  let  such  third  person^ 
**  have  whatever  he  called  for,  and  he,"  the  defendant, "  would  pay  for  it  f*^ 


MAY  TERM,  1878.  375 


Lomax  r.  McKinney  et  aL 


that  the  plaintiff  had  accordingly  delivered  the  goods  in  contfoveiBy  to  such 

third  person,  and  performed  the  labor,  at  his  request,  and  charged  the 

same  to  his  own  separate  account. 
Heid,  that  the  evidence  establishes  no  contract  with  the  defendant,  and  that 

he  is  not  liable. 
Heidy  also,  that  no  question  as  to  the  statute  of  frauds  arises  in  the  cause. 

From  the  Grant  Circuit  Court. 

G.  W.  Harvey^  L  Van  Devanter  and  N.  0.  BosSy  for  ap- 
pellant. 

A.  Steele  and  R.  T.  St.  Jokn^  for  appellees. 

BiDDLE,  J. — Complaint  by  the  appellees,  against  the  ap- 
pellant, on  the  common  counts,  for  goods  sold  and  deliv- 
ered, work  and  labor  done,  materials  furnished,  and 
money  had  and  received. 

Answer,  general  denial. 

Application  by  the  appellant  to  make  Charles  W,  Hill 
a  party  defendant,  on  written  petition,  overruled ;  excep- 
tions. Motion  for  continuance,  on  affidavit  of  appellant, 
overruled;  exceptions.  Trial  by  the  court;  finding  for 
appellees.  Motion  for  a  new  trial  overruled ;  judgment ; 
exception. 

Appeal. 

1.  The  application  of  the  appellant  to  make  Hill  a 
party  alleges,  that  the  articles  in  controversy  in  this  suit 
were  contracted  for  and  obtained  by  Hill  from  the  appel- 
lees, upon  his  own  credit  and  account;  and  that  Hill  was 
bound  in  a  written  contract  to  furnish  said  material  for 
the  construction  of  a  house  for  appellant;  that  appellant 
has  paid  Hill  for  the  same,  according  to  the  award  of  an 
arbitration  between  the  parties;  and  that  the  appellees 
seek  to  make  the  appellant  liable  for  the  material,  etc. 

According  to  the  facts  stated  in  this  application,  the 
appellee  is  not  liable  to  the  appellants  in  this  action  ;  he 
had,  therefore,  a  complete  defence  to  the  action,  without 
making  Hill  a  party.  The  court  did  not  err  in  overruling 
the  motion. 

2.  Nor  did  the  court  err  in  overruling  the  motion  for 
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a  continuance  of  the  case.  The  affidavit  upon  which  it 
was  founded  is  defective  in  substance,  in  not  showing  the 
niateriality  of  the  evidence  sought  to  be  obtained,  and 
technically  defective  in  not  showing  when,  if  ever,  the 
party  could  obtain  the  attendance  of  the  absent  witnesses. 

3.  The  main  and  more  difficult  question  in  the  case 
is:    Does  the  evidence  sustain  the  finding  of  the  court? 

The  following  facts  are  not  seriously  in  controversy : 

That  Charles  W.  Hill  had  agreed,  by  a  written  contract 
with  the  appellant,  to  furnish  the  material,  and  build  for 
him  a  dwelling-house ;  that  said  contract  between  Hill 
and  appellant  was  known  to  the  appellees ;  that  Hill  ob- 
tained the  work  and  material  in  controversy  from  the 
appellees,  and  used  the  same  in  the  construction  of  ^he 
house  for  the  appellant ;  that  the  appellees  charged  the 
work  and  material  so  obtained  to  Hill,  in  their  regular 
account  current,  with  other  material  charged  to  Hill  for 
other  purposes,  on  their  account  book,  by  the  item,  com- 
mencing on  the  20th  day  of  April,  1876,  and  ending  on 
the  26th  day  of  February,  1876;  that,  up  to  the  time  of 
the  trial,  the  account  for  the  items  in  this  controversy 
stood  upon  the  books  of  the  appellees  open  against  Hill ; 
that,  during  the  time  the  account  was  thus  open,  the  ap- 
pellant delivered  certain  promissory  notes  to  the  appel- 
lees for  one  hundred  and  fifty  dollars,  which  was  credited 
to  Hill  on  the  account;  that  there  were  no  charges  made 
on  the  books  of  the  appellees,  against  the  appellant,  for 
any  of  the  items  in  controversy,  at  any  time,  and  no  credit 
given  to  the  appellant  on  the  books  of  the  appellees,  for 
the  one  hundred  and  fifty  dollars  so  paid  by  said  prom- 
issory notes  and  credited  to  Hill ;  that,  before  this  suit 
was  brought,  the  appellant  had  paid  Hill  all  that  was  due 
him  for  work  and  labor  and  material  for  building  the 
house  of  the  appellant. 

In  addition  to  these  facts,  McKinney,  one  of  the  appel- 
lees, testifies  that  the  appellees,  about  the  20th  of  April — 
the  date  of  the  first  item  of  the  account  in  controversy — 
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made  a  contract  with  the  appellant  to  dress  his  lumber 
for  his  house,  make  his  mouldings,  brackets,  do  his  turn- 
ing, etc.;  that  appellant  told  him  to  let  Ilill  have  what- 
ever he  called  for,  and  he,  the  appellant,  would  pay  for 
it;  that  William  Flynn  was  standing  at  the  door  at  the 
time  the  contract  was  made. 

Eshelman,  the  other  appellee,  testified  to  the  same  con- 
tract, made  at  the  same  time,  and  that  Flynn  was  pres- 
ent; and  that  he  told  the  appellant  they  would  not  let 
Hill  have  the  lumber  on  his  own  account,  because  he 
owed  them  as  much  then  as  they  could  carry  for  him,  and 
explained  why  the  book  account  was  made  against  Hill, 
l)y  saying :  "  AVe  were  doing  other  work  for  Hill,  and 
charged  him  with  all  of  it,  but  noted  in  the  book,  so  as  to 
be  able  to  point  out  every  piece  of  work  that  went  to  the 
difterent  parties." 

The  appellant  testified,  denying  any  contract  made  for 
himself  with  the  appellees ;  that  all  the  conversation  he 
ever  had  with  the  appellees  related  to  getting  the  mate- 
ria^ by  Hill  for  his,  the  appellant's,  house,  and  denies 
that  he  ever  agreed  to  pay  them  anything;  that  "William 
Fljnn  was  present  at  the  conversation,  but  that  it  was 
not  in  the  month  of  April,  but  later  in  the  year. 

William  Flynn  testified  that  he  was  in  Lanesville,  Ken- 
tucky, attending  college,  during  the  months  of  April, 
May  and  June,  and  that  he  was  with  the  appellant,  at 
the  shop  of  the  appellees,  on  the  23d  day  of  July,  1875, 
at  the  time  the  conversation  took  place. 

John  Brownlee  testified  to  a  statement  of  the  appel- 
lant that  he  had  money  to  pay  to  the  appellees,  but  did 
not  know  what  it  was  for,  nor  whether  it  was  to  be  paid 
on  his  own  account,  or  for  Hill. 

This  statement,  we  believe,  fairly  presents  the  facts, 
which  may  be  held  as  undisputed,  and  the  testimony  as 
to  the  facts  which  are  controverted. 

The  appellees  may  very  honestly  believe  that  they  made 
a  binding  contract  with  the  appellant  to  do  the  work  and 


378  SUPREME  COURT  OF  INDIANA. 

Lomax  v.  McKinnej  et  al, 

furnish  the  material  in  controverey,  as  alleged ;  but  we 
do  not  think  their  testimony,  even  if  it  stood  uncontra- 
dicted, establishes  such  a  contract.  It  is  very  clear,  in 
fact,  that  Hill  had  the  work  done  by,  and  obtained  the- 
material  from,  the  appellees;  and  just  as  clear,  in  law^ 
that  Hill  is  bound  to  the  appellees  for  the  work  and  ma- 
terial. Simply  to  make  out  the  bill  of  particulars  filed 
with  the  complaint  against  Lomax,  the  appellant,  fromr 
HilFs  account,  as  it  stood  on  the  appellees'  books,  neither 
makes  Lomax-liable,  nor  discharges  Hill ;  and  no  verbal 
agreement  of  Lomax,  in  such  a  case,  to  pay  HilTs  ac- 
count, would  be  binding,  unless  it  was  made  with  the- 
consent  of  Hill,  and  discharged  Hill  from  its  payment  to- 
the  appellees.  The  account  can  not  be  valid  against  Hill 
and  Lomax  also,  upon  the  different  liabilities  ;  and,  unlesa 
Hill  is  discharged,  Lomax  can  not  be  bound  by  any  ver- 
bal agreement  to  pay  Hill's  account.  Ellison  v.  Wiseharty 
29  Ind.  82. 

As  the  appellees  have  brought  their  action  upon  the  al- 
leged original  contract  of  the  appellant  to  pay  for  the 
work  and  material  furnished,  and  not  upon  an  alleged 
promise  of  the  appellant  to  pay  the  debt  of  Hill,  no  ques- 
tion under  the  statute  of  frauds  arises  in  the  case;  nor  is 
there  any  question  before  us  as  to  what  might  be  the 
rights  of  the  appellees,  under  a  material  man's  lien,  to 
secure  any  amount  that  might  remain  due  from  the  ap- 
pellant to  Hill,  for  building  the  house  into  which  the 
work  and  material  done  and  furnished  by  the  appellee* 
entered. 

We  think  the  court  erred,  not  so  much  upon  a  question 
of  fact,  as  by  a  mistake  in  applying  the  law  to  the  facts. 
The  question  involved,  indeed,  is  rather  one  arising  m 
law,  than  upon  the  weight  of  evidence. 

The  judgment  is  reversed,  at  the  costs  of  the  appellees, 
and  the  cause  remanded,  with  instructions  to  sustain  the 
motion  for  a  new  trial,  and  for  further  proceedings. 
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The  Board  of  Comm'rg  of  Boone  Co.  v.  The  State,  ex  reL  Titan. 


Thb  Board  of  Commissioners  op  Boonb  Co.  r.  The  State,. 

Bx  REL.  Titus. 

^ii^snkTE. AUtmaiive  Writ, — C(mfilavnL — PifuiiM, — An  alternative  writ  of 

mandate  constitutes  the  plaintiff's  cause  of  action  or  complaint,  to  which 
the  defendant  may  demur  or  plead,  as  in  an  ordinary  action. 

g^jj£, Bdivvnu — Ahmxr. — The  defendant's  return  to  such  writ  constitutes 

his  answer,  in  which  he  may  set  up,  in  separate  paragraphs,  the  general 
denial  and  any  affirmativo  matters  of  defence,  and  to  these  affirmative- 
paragraphs  the  plaintiff  may  demur  or  plead. 

^XUE, — Approval  ^  Sheriff^i  Bond, — Duiy  of  Qmniy  Commiuionen, — It  is  the 
duty  of  the  proper  board  of  county  commissioners,  or  a  majority,  either  ire 
term  time  or  in  vacation,  without  a  precept  therefor,  to  meet  in  the  office 
of  the  auditor  of  the  county,  within  ten  days  after  the  commencement  of 
the  term  of  office  of  the  sheriff  of  such  county  and  his  receipt  of  his  com- 
mission, to  approve  his  official  bond.  And  in  case  of  their  failure  to  ap- 
prove a  sufficient  bond  presented  by  him,  they  may  be  compelled  so  U> 
do,  or  show  cause  why  they  should  not,  by  an  alternative  writ  of  mandate^ 

Sams. — Board  of  Oanvagters  of  Eledion. — CertifioeUe  of  (Jerk, — Commimon  h- 
sued  hy  Governor. — In  an  action  by  the  State,  on  the  relation  of  one  claim- 
ing to  be  sheriff,  to  compel  the  board  of  county  commissioners,  by  man- 
date, to  approve  his  official  bond,  the  defendant  made  a  return,  alleging- 
that  a  third  person  had  been  declared  by  the  board  of  canvassers  elected 
sheriff,  and  had  received  from  the  clerk  of  such  board  a  certificate  thereof^ 
and  had  entered  upon  and  was  then  lawfully  discharging  the  duties  of 
sheriff;  that  there  was  no  vacancy  in  the  office ;  that  the  relator  had 
never  been  elected  or  appointed  sheriff;  and  that  he  had  procured  his- 
commission  from  the  Governor  on  false  and  fraudulent  affidavits  and 
representations,  varying  the  declaration  of  such  canvassers  and  the  cer> 
tificate  of  their  clerk. 

Meldy  on  demurrer,  that  the  answer  is  sufficient. 

Held,  also,  that  the  com  minion  issued  by  the  Governor  was,  at  most,  merely^ 
prima  facie  evidence  of  its  own  recitals,  and  was  not  conclusive. 

From  the  Booiie  Circuit  Court. 

T.  J.  Terhune  and  G.  S.  Wesner,  for  appellant. 
S,  H,  Biiskirk  and  J.  T^.  Nichols  for  appellee. 

HowK,  J. — The  relator  of  the  appellee,  upon  his  affi- 
davit filed,  moved  the  court  below  for  an  alternative  writ 
of  mandate  against  the  appellant,  requiring  the  board  of 
commissioners  of  Boone  county  to  show  cause  why  they 
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did  not  approve  the  official  bond  of  said  relator,  as  the 
sherift'of  said  county. 

In  his  affidavit  the  relator  said,  in  substance,  that,  on 
October  10th,  1876,  he  was  duly  elected  sheriff  of  Boone 
<.'ounty,  Indiana,  at  the  general  election  then  held  in 
said  county ;  that,  on  February  16th,  1877,  he  was  duly 
<jommissioned  bv  the  Governor  of  this  State,  under 
tlie  State  seal,  authorizing  him,  the  relator,  to  serve 
as  such  sheriff  for  two  years  from  said  last  named 
duv,  and  until  his  successor  should  be  elected  and 
qualified;  that,  on  February  17th,  1877,  he  caused 
the  auditor  of  said  countv  to  call  the  then  commission- 
ors  of  feald  county,  naming  them,  to  meet  at  the  auditor's 
office  of  said  county,  in  Lebanon,  for  the  purpose  of  ap- 
proving the  official  bond  of  said  relator,  as  sheriff  of  said 
county ;  that,  on  said  last  named  day,  the  said  auditor 
called  said  commissioners  to  meet  at  his  office  in  Leb- 
anon, on  February  19th,  1877,  for  the  purpose  of  approv- 
ing his  bond  as  such  sheriff;  that,  pursuant  to  said 
<'all  of  said  auditor,  two  of  said  commissioners,  naming 
them,  met  on  said  last  named  day,  at  said  auditor's  office, 
in  Lebanon,  and  duly  organized  the  court  of  said  board 
of  commissioners,  for  the  purpose  of  considering  the  ap- 
j»roval  of  the  official  bond  of  the  relator,  as  such  sheriff*; 
that,  on  said  day,  the  relator  presented  to  said  board  of 
commissioners,  while  in  session,  his  bond  as  such  sheriff', 
I)ayable  to  the  State  of  Indiana,  in  the  penal  sum  of  five 
thousand  dollars,  duly  signed  and  acknowledged  by  him- 
self as  principal,  and  fourteen  other  persons,  naming 
them,  as  securities,  before  a  notary  public  of  said  county, 
a  copy  of  which  bond  was  filed  with,  and  made  part  of, 
fsaid  affidavit,  conditioned  according  to  law,  for  the  ap- 
l)roval  of  said  board;  that,  with  his  said  bond,  the  relator 
then  and  there  presented  to  said  board  of  commissioners, 
then  in  session,  his  said  commission  as  sheriff,  and  de- 
manded that  the  bond  be  approved  by  said  board,  which  the 
said  board  of  commissioners  refused  to  do,  for  no  legal 
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reason  whatever,  and  then  and  there  refused  to  approve  or 
disapprove  of  the  relator's  said  bond,  as  would  more 
fully  appear  from  the  record  of  the  proceedings  of  said 
board,  a  copy  of  which  record  was  filed  with,  and  made 
part  of,  said  affidavit;  that  the  said  securities,  naming 
them,  whose  names  appeared  on  said  bond,  were  all  bo?ia 
Jide  residents  of  said  Boone  county,  and  were  the  owners 
in  fee-simple,  and  in  their  own  right,  of  real  estate  iu 
said  county,  of  the  value  of  one  hundred  thousand  dol- 
lars, over  all  encumbrances  thereon;  that  said  board  of 
commissioners  had  full  authority  to  approve  said  bond ; 
that  the  relator  had  no  other  or  difterent  remedy  at  law 
to  have  his  said  bond  approved,  other  than  the  writ  of 
mandate  against  said  board ;  that  the  relator  had  then 
and  there  complied  with  all  the  other  requirements 
of  law  to  entitle  him  to  have  his  bond  approved 
by  said  board ;  that  the  said  board  of  commissioners,, 
then  and  there  disregarding  their  duty,  wrongfully,  arbi- 
trarily and  maliciously  refused  to  approve  or  disapprove 
his  said  bond,  and  that  the  relator  was,  and  had  been  for 
twenty  years  last  past,  a  bona  fide  resident  of  said  Boone 
county;  that  he  was  a  male  person  over  the  age  of 
twenty-one  years,  and  that  he  was,  on  said  10th  day  of 
October,  1876,  and  ever  since  had  been^  eligible  to  the 
office  of  sheriff  of  said  Boone  county. 

On  this  affidavit  and  the  relator's  motion,  an  alternative 
writ  of  mandate,  in  which  the  affidavit  and  the  exhibits 
therewith  filed  were  recited,  was  issued  to  the  appellant, 
the  board  of  commissioners  of  Boone  county,  requiring^ 
the  said  board  to  appear  before  the  court  below,  on  a  day 
named,  and  approve  the  official  bond  of  the  relator,  as 
sheriff  of  Boone  county,  or  "  show  a  good  and  lawful 
cause  why  you  should  not  do  so." 

The  appellant  appeared  and  demurred  to  the  alter- 
native writ  of  mandate,  upon  the  ground  that  it  did  not 
state  f^cts  sufficient  to  constitute  a  cause  of  action,  which 
demurrer  was  overruled,  and  the  appellant  excepted  to 
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this  decision.  The  appellant  then  made  a  return  and 
answer  to  the  alternative  writ  of  mandate,  in  two  para- 
graphs, in  substance  as  follows  : 

1.  A  general  denial  of  each  and  every  allegation  in 
said  writ  of  mandate ; 

2.  The  appellant,  as  a  cause  for  not  approving  the  re- 
lator's bond  in  said  writ  named,  said: 

First.  That  said  board  of  commissioners  had  not  been 
•convened  as  such  board,  for  the  purpose  of  approving 
said  bond ; 

Second.  That  there  was  no  vacancy  in  the  office  of 
sheriff  of  Boone  county ; 

Third.  That  the  relator  was  not  the  sheridP  of  said 
Boone  county ; 

Fourth.  That  the  relator  was  not,  on  the  10th  day  of 
October,  1876,  elected  sherifi*  of  said  Boone  county;  and. 

Fifth.  That  Edward  Reynolds,  another  and  different 
person  from  the  appellee's  relator,  was,  on  the  10th  day 
of  October,  1876,  duly  and  legally  elected  sheriff  of  Boone 
county,  and  was,  by  the  board  of  canvassers  of  that  elec- 
tion in  said  county,  duly  and  legally  declared  elected 
sheriff  of  said  Boone  county,  all  of  which  fully  appeared 
from  the  tabular  statement  and  declaration  of  said  board 
of  canvassers,  a  copy  of  which  statement  and  declaration 
was  filed  with,  and  made  part  of,  said  return  and  answer ; 
that  such  statement  and  declaration  was  duly  filed  in  the 
-clerk's  office  of  the  Boone  Circuit  Court ;  that  the  clerk 
of  said  court  acted  as,  and  was,  the  clerk  of  said  board 
of  canvassers;  that  no  other  or  different  statement  or 
•declaration  of  the  election  of  sheriff'  of  Boone  countv 
than  the  one  mentioned  was  ever  made  or  filed;  that 
when  the  said  statement  and  declaration  was  so  filed  in 
the  clerk's  office,  the  clerk  of  said  court  issued  to  said 
Reynolds  a  certificate  of  his  election  to  the  office  of 
sheriff  of  Boone  county,  a  copy  of  which  certificate  was 
filed  with,  and  made  part  of,  said  return  or  answer ;  that, 
at  the  time  of  said  election,  the  said  Edward  Reynolds 
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was,  and  had  been  ever  since,  legally  performing  the  du- 
ties and  exercising  the  powers  of  sheriff  of  Boone 
county ;  that  the  relator  of  the  appellee  had  not  been 
elected  nor  appointed  sheriff' of  Boone  county;  that  the 
Governor  of  Indiana  had  not  issued  a  commission  to 
appellee's  relator,  upon  or  by  reason  of  any  declaration 
€f  the  election  or  appointment  of  said  relator  to  the 
office  of  sheriff*  of  said  Boone  county,  but  that  said  com- 
mission was  issued  upon  private  communication  and  false 
and  fraudulent  affidavits;  that,  on  the  16th  day  of  Feb- 
ruary, 1877,  the  appellee's  relator  did  procure  the  Gover- 
nor to  issue  a  commission  to  him,  said  relator,  as  sheriff 
of  Boone  county,  by  false  and  fraudulent  representations, 
and  by  causing  to  be  produced  and  filed  with  the  Secre- 
tary of  the  Btate  of  Indiana,  and  by  delivering  to  said 
Governor,  false  and  fraudulent  affidavits,  varying  the 
•declaration  of  said  board  of  canvassers  and  the  certifi- 
cate of  the  clerk  of  the  Boone  Circuit  Court ;  and  that 
the  board  of  commissioners  of  said  Boone  county  had 
fully  considered  the  said  relator's  bond,  and  made  their 
ruling  and  finding  upon  said  bond,  and  had  as  fully  ad- 
judicated upon  said  bond,  as,  in  their  judgment,  they 
might,  could,  should  or  ought  to  have  done,  from  the  evi- 
dence before  them;  and  that,  upon  considering  said 
bond  and  the  matters  and  facts  connected  therewith,  the 
said  board  found  from  the  facts,  that  they  could  not  ap- 
prove said  bond,  which  finding  was  then  and  since  the 
judgment  of  said  board. 

The  appellee's  relator  demurred  to  the  second  para- 
graph of  the  appellant's  return  or  answer  to  the  alterna- 
tive writ  of  mandate,  for  the  alleged  insufficiency  of  the 
facts  therein  stated  to  constitute  a  good  defence,  which 
demurrer  was  sustained,  and  to  this  decision  the  appel- 
4ant  excepted. 

The  issues  joined  were  tried  by  the  court,  and  a  finding 
made  for  the  appellee's  relator,  and  a  judgment  was  ren- 
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dered,  awarding  a  peremptory  writ  of  mandate  against 
the  appellant. 

On  written  causes  filed,  the  appellant  moved  the  court 
for  a  new  trial,  which  motion  was  overruled,  and  the  ap- 
pellant excepted  to  this  decision,  and,  from  the  judgment 
there  rendered,  appealed  to  this  court. 

The  appellant  has  assigned,  in  this  court,  the  following 
decisions  of  the  court  below,  as  errors : 

1.  In  overruling  the  appellant's  motion  for  a  new  trial ; 

2.  In  overruling  the  appellant's  demurrer  to  the  alter- 
native  writ  of  mandate  ;  and, 

3.  In  sustaining  the  demurrer  of  the  appellee's  rela« 
tor  to  the  second  paragraph  of  the  appellant's  return  or 
answer  to  the  alternative  writ  of  mandate. 

The  first  question  for  our  consideration  arises  properly 
under  the  second  alleged  error,  and  that  question  is  this: 
Were  the  facts,  stated  and  recited  in  the  alternative  writ 
of  mandate  in  this  case,  sufiicient  to  constitute  a  cause  of 
action  ?  Under  the  provisions  of  the  practice  act  of  this 
State,  in  relation  to  writs  of  mandate,  the  alternative  writ 
of  mandate,  when  issued,  constitutes  the  plaintiff's  cause 
of  action,  or  complaint;  and  the  defendant  named  in 
such  writ  may  demur  or  plead  thereto,  as  he  would  to  an 
ordinary  complaint.  The  defendant's  return  to  the  alter- 
native writ  constitutes  his  answer  in  the  action ;  and,  in 
this  return,  he  may  deny  generally  the  allegations  of  fact 
in  the  writ,  or  he  may  set  up  such  matters  of  defence  as 
he  may  rely  upon,  and  both  kinds  of  defence,  negative 
and  affirmative,  may  be  stated  in  separate  paragraphs  in 
his  return,  as  in  an  answer  in  an  ordinary  action.  Upo^ 
the  affirmative  paragraphs  of  his  return,  issues  of  law 
and  of  fact  may  be  joined,  as  in  other  civil  actions.  2  R. 
S.  1876,  p.  295,  sec.  738,  et  seq.;  The  Board  of  Comm^rs  of 
Clarke  Co,  v.  The  State,  ex  rel.  Lewis,  ante,  p.  75 ;  Moses 
on  Mandamus,  p.  202 ;  and  High's  Extraordinary  Legal 
Remedies,  sections  449  and  530. 

By  section  1  of  "An  act  to  authorize  the  board  of 
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county  commissioners  to  take  and  approve  the  official 
bonds  of  sheriffs,  coroners,  county  recorders,  clerks  of  the 
circuit  court,"  approved  December  18th,  1851,  it  is  pro- 
vided, that  the  board  of  commissioners  of  the  proper 
county,  "or  a  majority  of  the  members  thereof,  shall, 
whenever  an  official  bond  is  required  to  be  approved, 
meet  at  the  office  of  the  auditor  of  the  county,  either  in 
term  time  or  in  vacation  without  any  precept  having 
been  issued  for  that  purpose,  and  approve  the  securities 
thereto  if  sufficient,  which  such  approval  shall  be  en- 
dorsed on  said  bond  and  signed  by  said  county  commis- 
sioners or  a  majority  of  them."     1  R.  8. 1876,  p.  198. 

By  the  first  section  of  an  act  providing  for  the  election 
of  county  sheriffs,  and  prescribing  some  of  their  duties, 
approved  June  7th,  1852,  it  is  provided,  that  the  sheriff 
of  each  county  "  shall  give  bond  in  the  penal  sum  of  five 
thousand  dollars."     2  R.  8.  1876,  p.  18. 

By  section  9  of  "  An  act  touching  official  bonds  and 
oaths,"  approved  June  9th,  1852,  it  is  provided,  that,  "If 
any  officer  of  whom  an  official  bond  is  required,  shall 
fail,  within  ten  days  after  the  commencement  of  his  term 
of  office  and  receipt  of  his  commission  or  certificate  to 
give  bond  in  manner  prescribed  by  law,  the  office  shall  be 
vacant."    1  R.  8. 1876,  p.  190. 

Construing,  these  statutory  provisions  together,  it  will 
be  seen  that  it  was  the  duty  of  the  board  of  commission- 
ers of  Boone  county,  or  a  mjgority  of  the  members  there- 
of, if  the  official  bond  of  the  appellee's  relator,  Nathaniel 
C.  Titus,  as  sheriff  of  Boone  county,  was  required  to  be 
approved,  to  meet  at  the  auditor's  office  of  said  county, 
without  precept,  within  ten  days  after  the  commence- 
ment of  his  term  of  office  and  the  receipt  of  his  commis- 
sion, and  to  approve  the  securities  thereto,  if  sufficient, 
in  the  manner  prescribed  by  the  statute.  If,  therefore, 
the  alternative  writ  of  mandate  in  this  case  stated  facts 
sufficient  to  show  that  the  relator  had  been  duly  and  le- 
VoL.  LXL— 25 
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gaily  elected,  as  alleged,  to  the  oJEce  of  sheriff  of  Boone 
county,  that  his  official  bond  as  such  sheriff  was  required 
to  be  approved,  and  that  the  appellant,  or  a  majority  of 
its  members,  bad  failed  or  refused  to  approve  said  bond, 
in  the  mode  prescribed  by  law,  then  the  appellant's  de- 
murrer to  said  writ  was  properly  overruled. 

It  seems  to  us,  from  our  examination  of  the  facts  al- 
leged in  the  alternative  writ  of  mandate  issued  in  this 
case,  that  it  was  sufficient  to  withstand  the  appellant's 
demurrer  thereto.  'Possibly  some  of  its  averments  might 
have  been  made  more  specific,  on  a  motion  or  motions  for 
that  purpose ;  but  we  think  it  was  sufficient,  in  its  state- 
ment of  facts,  to  constitute  b, 'prima  facie  case  in  favor  of 
the  appellee's  relator,  and  that  was  all  that  was  necessary 
upon  a  demurrer  for  the  want  of  facts. 

In  the  case  of  The  People  v.  Hatchy  38  HI.  9,  on  p.  143, 
it  was  said  by  Brbbse,  J.,  in  delivering  the  opinion  of  the 
court:  "The  alternative  writ  stands  in  the  place  of  a 
declaration — it  is  the  declaration  of  the  relator,  and  as  ia 
an  ordinary  case  commenced  by  declaration,  the  plain- 
tiff is  bound  to  state  a  case  prima  facie  good,  so  is  a  rela- 
tor in  this  proceeding*"  High's  Extraordinary  Legal 
Kemedies,  sec.  449,  and  notes. 

In  our  opinion,  therefore,  no  error  was  committed  by 
the  court  below,  in  overruling  the  appellant's  demurrer 
to  the  alternative  writ  of  mandate  issued  in  this  case- 

The  third  alleged  error  calls  in  question;  the  correctness 
of  the  decision  of  the  court  below,  in  sustaining  the  de- 
murrer of  the  appellee's  relator  to  the  second  paragraph 
of  tiiie  appellant's  return  or  answer  to  the  alternative  writ 
of  mandate  in  this  case.  It  seems  very  clear  to*  us,  that 
this  decision  can  not  be  sustained  on  any  legal  grounds. 

If  the  facts  alleged  in  the  second  paragraph  of  the  re- 
turn or  answer  are  true,  and  as  they  were  w-ell  pleaded 
the  relator's  demurrer  thereto  concedes  their  truth,  it  is 
clear,  we  think,  not  only  that  the  relator  was  not>  but 
that  Edward  Reynolds  was,  entitled  to  the  office  of  sheriff 
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of  Boone  county,  when  this  proceeding  was  commenced 
in  the  court  below. 

If  the  relator  of  the  appellee  was  not  such  sheriflF,  it  is 
very  certain  that  the  appellant  could  not,  under  the  law, 
be  required  to  approve  of  his  official  bond  as  such  sherift* 
We  have  no  brief  of  this  cause  from  the  appellee's  relator, 
in  this  court,  and  therefore  our  only  information  in  regard 
to  the  grounds  of  this  decision,  is  derived  from  the  brief 
of  the  appellant's  counsel.  They  say :  "  The  lower  court 
held,  however,  that  the  respondents  could  not  go  behind 
the  commission  of  the  relator,  and  show  that  the  relator 
was  not  vested  with  the  title,  and  that  the  commission 
was  improperly  issued,  and  therefore  a  nullity." 

This  decision  was  clearly  erroneous.  The  Governor's 
commission  was  conclusive  evidence  only  of  its  own  ex- 
istence ;  it  was  merely  prima  facie  evidence,  at  most,  of 
the  facts  recited  in  it.  High's  Extraordinary  Legal  Reme- 
dies, sec.  61,  and  cases  cited;  Gulick  v.  New,  14  Ind.  93; 
Beal  V.  Ruy^  17  Ind.  554;  The  State,  ex  rel.j  etc.,  v.  Jvnes,  19 
Ind.  356 ;  and  Reynolds  v.  The  State,  ex  rel.  Titus,  post,  p.  392. 

In  our  opinion,  the  court  clearly  erred  in  sustaining 
the  relator's  demurrer  to  the  second  paragraph  of  the  ap- 
pellant's return  or  answer  to  the  alternative  writ  of  man- 
date issued  in  this  cause. 

The  conclusion  we  have  reached  in  regaW  to  the  third 
error  assigned  renders  it  wholly  unnecessarv  for  us  to 
consider  the  questions  presented  by  the  first  alleged  error, 
namely,  the  overruling  of  the  appellant's  motion  for  a 
new  trial,  as  these  questions  may  not  arise  on  another 
trial  of  this  cause.  Indeed,  those  questions  are  not  fairly 
presented  by  the  record. 

The  judgment  is  reversed,  at  the  cost  of  the  appellee's 
relator,  and  the  cause  is  remanded  with  instructions  to 
overrule  the  relator's  demurrer  to  the  second  paragraph 
of  the  appellant's  return  or  answer,  and  for  further  pro- 
ceedings in  accordance  with  this  opinion. 

Petition  for  a  rehearing  overruled. 
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61    388' 
^^^     ®^'  QOSSETT  V.  TOLEN, 

Ditches  and  Dbains. — Action  to  Collect  Asseaament. — Act  of  1867. — Foundit- 

*        tinn  of  Action. — In  an  action  to  enforce  the  collection  of  an  assessment 

ngainst  a  tract  of  land,  for  draining  purposes,  made  under  the  act  of 

March  11th,  1867,  Acts  1867,  Beg.  Sess.,  p.  186,  the  assessment  itself  la 

the  foundation  of  the  action. 

Same. — Recording  Asaeaament. — Evidence, — An  assessment  made  under  such 
act  should  have  been  recorded  in  the  mortgage  record,  and  not  in  the 
miscellaneous  record ;  and  therefore  a  certified  copy  of  such  an  assess- 
ment recorded  in  the  latter  record  is  not  competent  evidence. 

Same. —  Written  Ckiuaea  of  Action, — Copiea, — Pleading, — There  are  two  classes 
of  written  causes  of  action  in  this  State;  one  of  which  must  be  filed 
with  the  complaints  as  exhibits,  and  the  other  of  which  must  be  accu- 
rately described  therein. 

From  the  Marion  Circuit  Court. 

C.  D.  BrowdeTy  for  appellant. 

L.  M.  Campbellj  R.  P.  Parker  and  J.  B.  Elanty  for  ap- 
pellee. 

Perkins,  J. — Suit  to  collect  and  enforce  the  lien  of  an 
assessment  of  benefits  accruing  from  the  construction  of  a 
ditch. 

Answer  in  general  denial. 

The  cause  came,  by  change  of  venue,  from  Hendricks 
to  Marion  county  for  trial. 

Trial  by  the^ourt ;  finding  and  decree  for  the  plaintiff; 
motion  for  a  new  trial  denied  ;  motion  in  arrest  of  judg- 
ment, assigning  no  reason  therefor,  overruled,  and  final 
judgment  for  the  plaintiff. 

The  reasons  assigned  in  the  motion  for  the  new  trial 
were  as  follows : 

"  1.  The  finding  of  the  court  is  not  sustained  by  sufii- 
cient  evidence ; 

"  2.     The  finding  of  the  court  is  contrary  to  law ; 

"  3.  The  court  erred  in  admitting  in  evidence,  over  the 
objection  of  the  defendant,  a  copy  of  the  assessment, 
taken  from  Miscellaneous  Record  No.  2,  of  the  recorder's 
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office  of  Hendricks  county,  which  was  dated  December 
7th,  1876 ; 

"  4.  The  court  erred  in  admitting  in  evidence,  over  the 
objections  of  the  defendant,  the  notice  of  the  time  and 
place  of  beginning  of  the  appraisers  in  making  the  assess- 
ment of  benefits  and  damages  to  the  lands  of  the  defendant, 
and  served  upon  him  and  dated  the  21st  day  of  May,  1874 ; 

"  5.  The  court  erred  in  permitting  the  plaintiflT,  over 
the  objections  of  the  defendant,  to  introduce  evidence  to 
prove  that  three  disinterested  freeholders  of  the  county 
where  the  lands  benefited  and  damaged  by  said  ditch  are 
situated,  were  appointed  by  the  commissioners  of  Hen- 
dricks county  to  make  the  assessment,  after  the  plaintiff's 
attorney  had  made  his  opening  address,  and  after  the  de- 
fendant's attorney  had  closed  his  address  to  the  court 
herein ; 

"  6.  That  the  court  erred  in  admitting  in  evidence, 
over  the  objection  of  the  defendant,  the  copy  of  the  pe- 
tition of  the  plaintiff,  taken  from  the  auditor's  office  of 
Hendricks  county,  to  the  county  commissioners  thereof, 
dated  the  11th  day  of  March,  1874 ; 

"  7.  That  the  court  erred  in  refusing  to  permit  the 
defendant  to  introduce  evidence  tending  to  show  that  the 
ditch,  as  completed,  was  a  damage  to  defendant's  lands, 
rather  than  a  benefit." 

It  is  assigned  for  error  in  this  court: 

1.  That  the  court  below  erred  in  overruling  the  mo- 
tion for  a  new  trial ;  and, 

2.  That  that  court  erred  in  overruling  the  motion  in 
arrest  of  judgment. 

We  proceed  to  consider  the  questions  in  the  cause.  It 
is  enacted : 

"Any  number  of  persons,  not  less  than  five,"  inter- 
ested in  the  construction  of  a  ditch  or  drain,  etc.,  may 
organize  themselves  into  a  corporation  for  the  accom- 
plishment of  the  object,  and  may  then  apply  to  the 
county  commissioners  for  the  appointment  of  appraisers, 
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etc.  1  R.  S.  1876,  p.  418.  sec.  1.  The  appraisers  shall 
make  aa  assessment  of  benefits  or  damages,  as  the  case 
may  be,  to  each  tract  of  land  affected,  etc. 

Suits  may  be  brought  by  the  corporation  to  enforce 
the  collection  of  such  assessments.  In  Dobson  v.  The 
Duck  Pond  Ditching  Associationj  42  Ind.  812,  which  was  a 
suit  by  the  corporation  to  enforce  such  collection,  it  \b 
said :  "  It  is  well  settled,  by  repeated  decisions  of  this 
court,  that  such  an  action  as  this  is,  is  based  upon  the 
assessment,  and  not  on  the  articles  of  association,  and 
that  the  filing  of  such  articles  does  not  make  them  a  part 
of  the  complaint." 

The  law  under  which  the  ditch  mentioned  in  this  suit 
was  dug.  Act  of  March  11th,  1867,  authorized  any  person 
wishing  to  dig  a  ditch,  which  could  not  "  be  completed 
without  aftecting  the  lands  of  other  persons,"  to  procure 
an  assessment  of  benefits  and  damages  to  such  lands,  in 
the  manner  in  which  the  corporation  mentioned  might 
procure  such  assessment,  and  which  might  be  collected  in 
the  mode  in  which  such  corporation  might  collect  an  as- 
sessment for  such  purpose.    Acts  1867,  Reg.  Sess.,  p.  186. 

If,  therefore,  it  is  the  settled  law,  that,  in  a  suit  to  en- 
force such  assessment  by  the  corporation,  the  assessment 
is  the  foundation  of  the  action,  the  same  law  must  gov- 
ern in  a  suit  to  enforce  the  lien  of  such  assessment  by  a 
private  individual.  Both  parties  in  this  case  in  fact 
concede  this  proposition. 

And  here  it  may  be  observed,  that  it  does  not  follow, 
from  the  fact  that  the  assessment  is  the  foundation  of  the 
action,  that  it  was  necessary  for  the  plaintiff*  to  file  it  aa 
an  exhibit  with  the  complaint.  Section  78,  p.  73,  2  R.  S. 
1876,  provides,  that,  "When  any  pleading  is  founded  on  a 
written  instrument,  or  on  account,  the  original,  or  a  copy 
thereof,  must  be  filed  with  the  pleading."  But  this  pro- 
vision of  the  statute  does  not  embrace  all  causes  of  action 
that  may  be  in  writing.  See,  for  exceptions,  the  notes  to 
the  above  section  of  the  statute. 
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There  are,  consequently,  two  classes  of  written  causes 
of  action  in  this  State ;  one  of  which  must  be  filed  as  ex- 
hibits severally  with  complaints;  the  other  of  which 
need  not  be  so  filed,  but  which  must  be  described  accu- 
rately in  the  complaints,  as  at  common  law  in  declara- 
tions, and  be  given  in  evidence  on  trial.  They  must  be 
described  accurately  in  complaints,  that  their  identity 
may  appear,  and  in  order  to  avoid  variances  and  the 
necessity  of  amendments,  on  their  being  off'eted  in  evi- 
dence on  trials.     See  Scott  v.  Zartman^  aiitCj  p.  328. 

It  is  not  necessary  that  we  should  decide  to  which  clasA 
the  cause  of  action  in  this  case  belongs.  The  cause  of 
action  was  here  filed  as  an  exhibit,  and,  whether  that  ex- 
hibit became  a  part  of  the  complaint  or  not,  it  was  neces- 
sary that  it  should  be  produced  in  evidence,  on  the  trial, 
or  an  authorized  substitute  therefor,  the  general  issue  be- 
ing pleaded,  though  not  verified.  Whatever  view  we 
take,  therefore,  as  to  the  assessment  being  a  written  in- 
strument that  should  be  filed  with  the  complaint,  the  re- 
sult in  this  case  must  be  the  same,  as  will  appear  further 
on.  Nor  will  section  80  of  the  code  of  practice,  which 
authorizes  writings  purporting  to  be  executed  by  one  of 
the  parties,  which  are  the  foundation  of,  or  referred  to  in, 
any  pleading,  to  be  read  in  evidence  on  the  trial  against 
such  party,  afi[ect  the  decision  of  this  cause. 

The  trial  of  the  case,  as  we  have  said,  was  had  in  Ma- 
rion county.  One  of  the  grounds  of  the  motion  for  a 
new  trial  was  the  admission  in  evidence,  over  the  defend- 
ant's objection,  of  a  copy  of  the  assessment  sued  upon  in 
lieu  of  the  original,  certified  by  the  recorder  of  Hendricks 
county  to  have  been  taken  from  the  record  of  said  assess- 
ment contained  in  the  Miscellaneous  Record  of  the  said  re- 
corder's office,  etc.  This  ground  of  objection  was  pointed 
out  to  the  court  at  the  time. 

The  statute  under  which  the  ditch  in  question  was  dug 
(3  Ind.  Stat.  230,  sec.  6,)  enacted : 

"  The  recorder  shall,  upon  receipt  of  said  assessment^ 
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record  the  same  in  his  mortgage  record,  for  which  he 
may  charge  twenty-five  cents  for  each  tract  of  land 
therein  described." 

This  is  a  matter  governed  entirely  by  statute ;  and  a 
record  made  not  pursuant  to  statute  is,  in  law,  no  record. 

Tlie  instrument  not  being  legally  recorded,  no  certified 
copy  thereof  was  competent  evidence.  See  2  R.  S.  1876, 
p.  150.  The  court  erred  in  admitting  it  as  such.  Falk- 
ner  v.  Colshear^  39  Ind.  201.  This  case  has  been  over- 
ruled as  to  the  time  of  commencement  of  the  lien,  but 
not  as  to  the  legal  recording  necessary  to  authorize  a  copy 
of  the  record  to  be  used  in  evidence.  Wilson  v.  HopkinSy 
61  Ind.  231. 

Other  errors  may  have  occurred  upon  the  trial,  but 
they  may  not  be  repeated  upon  another. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  this 
opinion. 


Rbtnolds  v.  The  State,  ex  rel.  Titus. 

OOMTBSTINO  Election. — Qyjo  Wcaranto,  —  Information  by  Proeeeuting  Attor- 
ney.— An  infonnation  by  a  prosecuting  attorney,  filed  against  an  aUeged 
usurper  of  a  public  office,  need  contain  simply  a  plain  statement  of  the 
facts  which  constitute  the  grounds  of  the  proceeding,  addressed  to  the 
court,  alleging  the  name  of  the  person  rightfully  entitled  to  the  office,  and 
averring  his  right  thereto. 

Same. — Information  by  Oonteslor. — An  information  may,  in  such  case,  be 
filed  by  any  person  who  claims  an  interest  in  such  office ;  but  it  must 
contain,  not  simply  the  statement  required  in  an  information  filed  by  a 
prosecuting  attorney,  but  allegations  showing  his  interest  in  the  matter, 
stating  all  the  facts  necessary  to  establish  the  conclusion  of  law,  that  he 
is  entitled  to  the  office. 

Same. — Necessary  Averments* — EligibilUy,  —  An  information,  in  such  case, 
filed  by  one  who  claims  to  have  been  elected  to  a  public  office,  at  a  par- 
ticular election,  as  the  successor  therein  of  the  alleged  usurper,  must 
show,  that,  at  the  date  of  his  alleged  election,  he  was  eligible  to  such 
office,  and  that  he  had  received  the  highest  number  of  votes  then  cast. 

Same. — iVou^tee. — Demurrer, — Motion  to  Make  Certain, — Where  the  informal 
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tion  simply  avers  a  material  fact  in  an  uncertain  or  indefinite  manner, 
the  defect  is  reached  by  a  motion  to  make  it  more  certain ;  but  where  such 
fact  is  entirely  omitted  the  defect  is  reached  by  demurrer  for  insuffi- 
ciency. 

Same. — Argumentative  Denial, — Harmleas  Error, — Where  the  matters  alleged 
in  a  paragraph  of  answer,  in  such  case,  amount  only  to  an  argumentative 
denial  of  the  facts  alleged  in  the  information,  they  can  be  given  in  evi- 
dence under  the  general  denial ;  and,  where  the  latter  is  pleaded,  the  sus- 
taining of  a  demurrer  to  the  former  is  harmless. 

Same. — Caunier-Ciaini. — Counter 'Information, — Where  an  answer  is  filed  to 
such  an  information,  in  the  nature  of  a  Counter-claim  or  counter-informa- 
tion, alleging  the  defendant's  right  to  such  office,  as  hLi  own  successor,  by 
virtue  of  an  election,  it  must  aver  the  facts  as  to  his  election  and  eligibil- 
ity, as  fully  as  the  same  ought  to  be  averred  in  the  information. 

Same. — Action, — An  information  in  the  nature  of  a  quo  warrarUo  is  a  civil 
action. 

Same. — Trial  by  Jury, — Either  party  to  such  proceeding  is  entitled,  as  of 
right,  to  demand  a  trial  by  jury. 

Same. — Be/uial  of  Tiial  by  Jury. — The  refusal  of  a  court  to  grant  a  trial  by 
jury  to  a  party  entitled  to  and  demanding  it  is  a  substantial  error,  not- 
withstanding the  fact,  that,  by  the  record,  it  appears  that  substantial  jus- 
tice was  done. 

Same. — Evidence. — Ballots, — In  all  cases  wherein  the  right  to  an  elective 
office  is  the  subject-matter  of  an  action,  whether  in  a  statutory  proceed- 
ing to  contest  an  election,  or  in  a  proceeding  in  the  nature  of  a  quo  war- 
ranto, the  ballots  cast  by  the  electors  at  such  election,  when  preserved 
according  to  the  statute,  and  properly  identified,  are  the  primary  and 
original  evidence  by  means  of  which  the  result  of  such  election  is  to  be 
determined. 

Same. — Statement  of  Board  of  Chntnasers.  — The  statement  and  declaration  of 
the  result  of  a  general  election,  made  by  the  board  of  canvassers,  are, 
at  most,  merely  prima  facie  evidence  of  the  result. 

From  the  Boone  Circuit  Court. 

T.  J.  Terhune,  C.  S.  Wesner,  C.  Baker,  0.  B.  Hord  and 
A.  W,  HendrickSj  for  appellant. 

S.  H.  Buskirk,  J.  W.  Nichol,  W.  B.  Walls  and  

Palmer  J  for  appellee, 

HowK,  J. — In  this  action  the  relator  of  the  appellee, 
the  plaintiff  in  the  court  below,  on  the  9th  of  April,  1877, 
filed  an  information,  in  the  nature  of  a  quo  warranto^ 
against  the  appellant,  as  defendant,  in  that  court. 

Omitting  therefrom  the  venue,  the  title  of  the  cause 
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and  the  signature  of  counsel  thereto,  we  set  out  a  copy 
of  the  information,  as  follows : 

"  The  State  of  Indiana,  on  the  relation  of  Nathaniel 
C.  Titus,  gives  the  court  to  understand  and  be  informed, 
that,  on  the  8th  day  of  October,  1874,  Edward  Reynolds 
was  duly  and  legally  elected  by  the  qualified  voters  of  the 
county  of  Boone  and  State  of  Indiana,  sheriff  of  said 
county  of  Boone,  in  the  State  of  Indiana,  who  was  duly 
commissioned  by  the  Governor  of  said  State,  gave  bond, 
took  the  oath  of  office  and  entered  upon  the  discharge 
of  his  duties  as  such  sheriff;  that,  under  and  by  virtue 
of  the  constitution  iind  laws  of  the  State  of  Indiana,  the 
said  Edward  Reynolds  was  entitled  to  hold  the  said  office 
of  sheriff  for  and  during  the  period  of  two  years  from 
the  2d  day  of  November,  1874,  and  until  his  successor 
was  duly  elected  and  qualified ;  that,  at  the  general  elec- 
tion held  in  the  county  of  Boone,  in  the  State  of  In- 
diana, on  the  10th  day  of  October,  1876,  the  relator, 
Nathaniel  C.  Titus,  was  duly  and  legally  elected  sheriff 
of  the  said  county  of  Boone,  in  the  State  of  Indiana,  by  the 
legal  and  qualified  voters  of  the  said  county ;  that  he  was, 
on  the  16th  day  of  February,  1877,  duly  and  legally  com- 
missioned as  such  sheriff  by  the  Governor  of  the  State  of 
Indiana;  that,  on  the  21st  day  of  February,  1877,  and 
within  the  time  provided  by  law,  he  took  the  oath  of 
office  prescribed  by  the  constitution  and  laws  of  the  State 
of  Indiana,  which  oath  was  entered  upon  the  commission 
issued  by  the  Governor  of  the  said  State;  that,  on 
the  19th  day  of  February,  1877,  and  within  ten  days 
after  he  received  the  commission  of  the  Governor  of 
the  said  State,  he  executed  to  the  State  of  Indiana 
a  bond  in  the  penalty  of  five  thousand  dollars,  con- 
ditioned as  required  by  law,  with  Eli  P.  Baker,  John 
S.  Peters,  George  W.  Baird,  Adolphus  Wysong,  Wil- 
liam H.  Dickerson,  James  Nealis,  Samuel  S.  Daily, 
Richard  Brand,  Levi  W.  Rains,  John  C.  Daily,  John 
M.  Ball,  John   W.  Hedges,  John  Adair  and   Martin 
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C.  Kleizer  as  his  sureties,  all  of  whom  were  resident  free- 
holders of  the  said  couuty  of  Booue,  in  the  said  State^ 
and  were  worth,  in  the  aggregate,  the  sum  of  one  hun- 
dred thousand  dollars;  that  said  bond  was  duly  signed, 
sealed  and  acknowledged  before  W.  B.  Walls,  a  notary 
public  within  and  for  said  county  of  Boone,  and  that  the 
said  bond  was,  on  the  19th  day  of  February,  1877,  pre- 
sented to  the  board  of  commissioners  of  said  county  whea 
in  open  session,  for  their  approval,  and  that  said  board 
illegally  and  wrongfully  refused  to  act  thereon ;  that  the 
said  relator,  Nathaniel  C.  Titus,  on  the  22d  day  of  March, 
1877,  demanded  of  the  said  Edward  Reynolds,  that  he 
should  surrender  and  deliver  up  to  the  said  relator  the  said 
office  of  sheriff',  together  with  all  the  books  and  papers 
in  any  manner  appertaining  to  said  office,  who  illegally 
and  wrongfully  refused  so  to  do,  but  usurped  and  in- 
truded into  the  said  office  of  sheriff',  and  from  the  day 
aforesaid  has  illegally  and  wrongfully  held  the  said  office, 
to  the  great  prejudice,  damage  and  injury  of  the  said 
Nathaniel  C.  Titus,  the  relator,  in  the  sum  of  ten  thou- 
sand dollars,  who  alone,  according  to  the  constitution  and 
laws  of  the  State  of  Indiana,  is  the  sheriff*  of  said  county, 
and  entitled  to  exercise  the  functions  and  perform  the 
duties  thereof. 

"  Wherefore  the  said  relator  prays  that  due  process  of 
law  may  be  awarded  against  the  said  Edward  Reynolds., 
in  this  behalf,  to  compel  him  to  answer  and  show  by  what 
authority  he  claims  to  usurp,  hold  and  exercise  the  q^ice 
aforesaid,  and  that  the  relator  have  judgment  for  the  sum 
of  ten  thousand  dollars,  for  the  unlawful  holding  of  said 
office,  and  all  other  proper  relief." 

The  appellant  demurred  to  the  information,  for  the  fol- 
lowing grounds  of  objection : 

1.  Because  the  appellee  had  no  legal  capacity  to  sue, 
prosecute  or  maintain  his  action ; 

2.  Because  the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action ; 


I 
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8.  Because  there  was  a  misjoinder  of  parties,  in  this, 
that  Henry  0.  Wills,  prosecuting  attorney  within  and  for 
the  Twentieth  Judicial  District  of  the  State  of  Indiana, 
should  be  a  party  plaintift'  and  relator  in  said  cause ;  and, 

4.  Because  the  court  below  had  no  jurisdiction  of  the 
subject-matter. 

This  demurrer  was  overruled  by  the  court  below,  and 
to  this  decision  the  appellant  excepted. 

The  appellant  then  answered  in  five  paragraphs,  the 
first  of  which  was  a  general  denial.  We  give  the  other 
paragraphs  of  the  answer  as  we  find  them  set  out  in  the 
appellant's  brief,  having  compared  them  with  the  record, 
and  finding  them  substantially  correct. 

The  second  paragraph  averred :  "  That  he  admits  that 
the  relator  did  obtain  what  purported  to  be  a  commission 
as  sheriff  of  said  Boone  countv,  and  that  the  same  was 
issued  by  the  Governor  of  the  State  of  Indiana,  but  he 
says  that  the  Governor  issued  said  commission  without 
any  authority  or  evidence  of  the  election  of  said  relator 
to  the  said  oflice  of  sherift'  of  Boone  county;  that,  in 
truth  and  in  fact,  said  relator  had  not  been  elected  or  ap- 
pointed sherift*  of  the  county  of  Boone  at  the  time  the 
Governor  issued  said  commission,  all  of  which  the  Gov- 
ernor, at  the  time  he  issued  said  commission,  well  knew, 
and  all  of  which  facts  fully  appeared  by  the  statement  of 
the  clerk  of  the  Boone  Circuit  Court  on  file  in  the  ofiice 
of  the  Secretary  of  State  in  and  for  the  State  of  Indiana, 
at  tke  time  the  Governor  issued  said  commission,  specify- 
ing the  number  of  votes  received  by  the  relator  for  the 
said  ofiice  of  sheriff  of  Boone  county;  that,  in^truth  and 
in  fact,  the  said  Edward  Reynolds  was,  on  the  10th  day 
of  October,  1876,  duly  and  legally  elected  sherift*  of  Boone 
county,  Indiana,  and  was  so  declared  elected  by  the 
board  of  canvassers  in  and  for  said  county  of  said  elec- 
tion, all  of  which  fully  appears  in  the  tabular  statement 
and  declaration  of  said  board  of  canvassers,  and  the  cer- 
tificate of  the  clerk  of  the  Boone  Circuit  Court,  a  copy 
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of  each  of  which  is  filed  herewith,  and  made  part  of  this 
answer.     See  exhibit  marked  *A'  and  exhibit  marked '  B.* 

"  That,  on  the  said  tenth  day  of  October,  1876,  the  said 
Edward  Reynolds  was,  and  ever  since  has  been,  and  now 
is,  eligible  to  the  said  office  of  sheriff'  of  Boone  county; 
that,  by  reason  of  so  being  elected,  he  is  entitled  to  the 
office  of  sheriff*  of  said  county  of  Boone,  and  to  exercise 
the  functions,  perform  the  duties,  and  receive  the  per- 
quisites and  emoluments  of  said  office.'' 

The  third  paragraph  averred,  "  That,  at  the  general 
election  to  be  holden  on  the  second  Tuesday  of  October 
1876,  for  the  State  of  Indiana,  it  became  and  was  neces- 
sary to  elect  a  sheriff'  in  and  for  the  county  of  Boone  in 
said  State ;  that,  on  said  day,  to  wit,  on  the  tenth  day  of 
October,  1876,  an  election  wa^  held  in  said  county  of 
Boone  aforesaid,  in  pursuance  to  the  laws  of  said  State 
of  Indiana;  that,  on  said  tenth  day  of  October,  1876, 
Edward  Reynolds,  the  defendant,  was,  ever  since  that 
time  has  been  and  now  is  eligible  to  the  said  office  of 
sheriff'  of  Boone  county  aforesaid ;  that,  on  the  said  tenth 
day  of  October,  1876,  the  said  Edward  Reynolds,  defend- 
ant as  aforesaid,  was  a  candidate  for  the  said  office  of 
sheriff";  that,  as  such  candidate,  he  received  two  thousand 
five  hundred  and  four  legal  votes  and  ballots;  that  the 
said  Nathaniel  C.  Titus,  the  plaintiff*  herein,  was  a  candi- 
date at  said  election  for  said  office ;  that,  as  such  candi- 
date, said  Nathaniel  C.  Titus  received  two  thousand  four 
hundred  and  sixty-four  legal  votes  and  ballots,  and  no 
more ;  that,  at  said  election  aforesaid,  one  James  II.  Cra- 
mer was  a  candidate  for  said  office  of  sheriff':  that,  as 
such  candidate,  the  said  James  H.  Cramer  received  one 
thousand  and  sixty-six  legal  votes  and  ballots,  and  no 
more. 

.  "  That,  as  such  candidate,  the  said  Edward  Reynolds  re- 
ceived the  largest  and  greatest  number  of  legal  votes  and 
ballots  that  were  given,  cast  and  deposited  in  the  various 
ballot-boxes  in  the  several  townships  and  voting  precincts 
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in  said  Boone  county  aforesaid,  for  any  one  person  for 
said  office  of  sherift*,  at  said  general  election  aforesaid ; 
that,  in  truth  and  in  fact,  the  said  Edward  Reynolds  was, 
on  the  said  tenth  day  of  October,  1876,  duly  and  legally 
elected  sheriff  of  Boone  count}',  in  the  State  of  Indiana; 
that,  on  Thursday  after  the  said  second  Tuesday  in  Octo- 
ber, 1876,  the  board  of  canvassers  in  and  for  the  county 
of  Boone  aforesaid,  met  at  the  clerk's  office  of  the  clerk 
of  the  Boone  Circuit  Court,  and,  after  having  duly  organ- 
ized by  calling  James  W.  Garner,  one  of  their  number,  to 
the  chair,  with  Jesse  NcfF,  the  clerk  of  the  Boone  Circuit 
Court,  as  their  clerk,  they  did  proceed  to  declare,  and 
did  declare,  this  defend  int  duly  elected  sheriff  of  Boone 
county ;  that,  notwithstanding  all  these  facts,  the  Gov- 
ernor did  issue  a  commission  to  the  said  Nathaniel  C. 
Titus,  plaintiff  and  petitioner  herein  ;  that  the  said  Gov- 
ernor issued  said  commission  without  anv  evidence  of  the 
election  of  said  plaintiff  to  said  office  of  sheriff  of  Boone 
county  ;  that  said  commission  is  void,  and  of  no  force  and 
effect  whatever ;  that,  in  truth  and  in  fact,  said  relator 
had  not  been  elected  or  appointed  sheriff  of  the  county 
of  Boone  at  the  time  the  Governor  so  issued  said  commis- 
sion, all  of  which  the  Governor,  at  the  time  he  so  issued 
said  commission,  well  knew.  Wherefore  defendant  prays, 
that  he  be  adjudged  and  declared  the  duly  and  legally 
elected  sheriff  of  said  county  of  Boone,  and  have  all  other 
and  proper  relief." 

The  fourth  paragraph  averred,  that  he  "  admits,  that, 
on  the  twenty-first  day  of  February,  1877,  the  said  Na- 
thaniel C.  Titus  received  from  the  Governor  of  the  State 
of  Indiana  a  pretended  commission  to  the  office  of  sheriff 
within  and  for  the  county  of  Boone,  in  the  State  of  In- 
diana, but  sa3^s  that  said  pretended  commission  is  ftilse 
and  fraudulent,  and  was  issued  without  authority  of  law ; 
that  said  Nathaniel  C.  Titus,  relator  herein,  was  not  duly 
and  legally  elected  to  the  said  office  of  sheriff  within  and 
for  said  county  of  Boone,  in  the  State  of  Indiana,  at  the 
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general  election  held  in  said  county  and  state,  on  the 
tenth  day  of  October,  1876,  by  the  qualified  and  legal 
voters  of  said  county ;  that  the  board  of  canvassers  of 
said  election,  whose  duty  it  was,  by  virtue  of  the  laws  of 
the  State  of  Indiana,  to  declare  the  person  having  re- 
ceived the  highest  number  of  votes  given  for  said  office 
of  sheriff  within  and  for  said  county  duly  elected,  and 
duly  certify  the  same  in  pursuance  of  the  statutes  of 
the  State  of  Indiana  in  such  case  made  and  provided, 
duly  and  legally  constituted,  and  organized  with  the 
clerk  of  the  Boone  Circuit  Court  acting  as  the  clerk  of 
said  board  of  canvassers,  and  assembled  at  the  court 
house  of  said  county,  on  Thursday  next  succeeding  said 
election,  between  the  hours  of  ten  o'clock  a.  m.  and  six 
o'clock  p.  M.,  did  not  decliare  and  certify  the  said  Nathan- 
iel C.  Titus,  relator  herein,  elected  to  said  office  of  sheriff' 
within  and  for  said  county  of  Boone;  that  the  clerk  of 
said  board  of  canvassers  and  the  clerk  of  the  Boone  Cir- 
cuit Court,  whose  duty  it  was,  by  virtue  of  the  statutes 
of  the  State  of  Indiana,  in  such  cases  made  and  provided, 
to  make  out  a  statement  under  his  hand  and  the  seal  of 
the  circuit  court,  after  ten  days  and  within  twenty  days 
from  the  time  the  said  board  of  canvassers  had  made 
their  return,  specifying  the  number  of  votes  given  to  each 
person  for  said  office,  and  transmit  the  same  to  the  Secre- 
tary of  State  within  and  for  the  State  of  Indiana,  within 
the  time  aforesaid,  did  not  make  out  a  statement  under 
his  hand  and  the  seal  of  said  circuit  court,  or  in  any  other 
form  and  manner,  after  t^n  days  and  within  twenty  days 
from  the  time  the  said  board  of  canvassers  had  made 
their  return,  or  at  any  other  time,  specifying  that  the  said 
Nathaniel  C.  Titus  had  received  the  highest  number  of 
votes  for  said  office  of  sheriff  within  and  for  said  county 
of  Boone,  and  that  he  had  been  elected  to  said  office,  and 
did  not  transmit  the  same  to  the  Secretary  of  State  within 
and  for  the  State  of  Indiana,  within  the  time  aforesaid, 
or  at  any  other  time.     That  the  Governor  of  the  State  of 


400  SUPREME  COURT  OP  INDIANA. 

Reynolds  v.  The  State,  ex  rd,  Titus. 

Indiana  did  not  issue  said  pretended  commission  to  the 
said  Nathaniel  C.  Titus,  relator  herein,  upon  any  other 
or  dijSerent  authority  whatever.  And  that  the  said  Na- 
thaniel C.  Titus  has  no  other  right  or  title  to  said  office 
of  sherift*  within  and  for  said  county  of  Boone  aforesaid, 
except  by  virtue  of  said  pretended  commission.  And  the 
said  Edward  Reynolds,  respondent  herein,  further  says, 
that  heretofore,  to  wit,  on  the  eighth  day  of  October,  1874, 
he,  the  said  Edward  Reynolds,  was  duly  and  legally 
elected  by  the  qualified  voters  of  said  county  of  Boone, 
in  the  State  of  Indiana,  sheriif  of  said  county,  and  was 
duly  commissioned  by  the  Governor  of  said  State  as  such 
sherifl',  who  duly  and  legally  qualified  by  executing  his 

official  bond,  in  the  sum  of  | ,  to  the  State  of  Indiana, 

and  took  the  oath  of  office,  as  required  by  him,  and  en- 
tered upon  the  duties  of  said  office,  and  has  been  ever 
since,  and  now  is,  acting  as  such ;  and  that,  by  virtue  of 
being  so  elected  and  qualified  and  entering  upon  the  du- 
ties of  the  said  office,  the  said  Edward  Reynolds  was  and 
is  entitled  to  hold  said  office  of  sheriff  for  two  years  from 

the day  of  October,  1874,  and  until  his  successor 

should  be  elected  and  qualified,  and  that  no  other  or  dif- 
ferent person  has  been  elected  to  said  office  of  sheriff 
within  and  for  said  county  of  Boone  and  State  of  In- 
diana. Wherefore  defendant  prays  that  he  may  be  ad- 
judged and  declared  to  be  legally  entitled  to  hold  said 
office  of  sheriff,  and  for  all  other  proper  relief." 

To  each  of  the  second,  third  and  fourth  paragraphs  of 
the  appellant's  answer  the  appellee  demurred  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  defence  to  the  action;  which  demurrers  were  sustained 
as  to  the  second  and  fourth  paragraphs,  and  to  these  de- 
cisions the  appellant  excepted ;  and  the  demurrer  to  the 
third  paragraph  was  overruled. 

The  appellee  replied  to  the  third  paragraph  of  answer:. 

1.    A  general  denial ;  and. 


MAY  TERM,  1878.  401 

Reynolds  v.  The  State,  ec  ret,  Titos. 

2.  A  special  reply,  to  which  appellant's  demurrer,  for 
the  want  of  sufficient  facts,  was  sustained. 

The  issues  joined  were  tried  by  the  court  below,  before 
a  special  judge  thereof,  and  a  finding  made  in  favor  of 
the  relator  of  the  appellee,  and  judgment  was  rendered 
accordingly.  The  appellant's  written  motion  for  a  new 
trial  was  overruled  by  the  court  below,  and  to  this  de- 
cision he  excepted.  The  evidence  on  the  trial  is  properly 
in  the  record. 

In  this  court  the  appellant  has  properly  assigned,  as 
errors,  the  following  decisions  of  the  court  below : 

1.  In  overruling  liis  demurrer  to  the  information  or 
complaint  of  the  appellee's  relator; 

2.  In  sustaining  the  demurrei;  of  the  appellee's  relator 
to  the  second  paragraph  of  the  appellant's  answer; 

3.  In  sustaining  said  relator's  demurrer  to  the  fourth 
paragraph  of  appellant's  answer;  and, 

4.  In  overruling  the  appellant's  motion  for  a  new  trial. 
Before  proceeding  to  the  consideration  and  decision  of 

the  important  questions  presented  by  the  record  of  this 
action  and  the  errors  assigned  thereon,  it  is  proper  that 
we  should  acknowledge  our  obligations  to  the  distin- 
guished counsel  of  the  parties,  for  the  invaluable  aid  af- 
forded us  by  their  able  and  exhaustive  briefs  of  this 
cause.  Their  learning  and  industry  have  materially 
assisted  us  in  our  examination  of  those  questions,  and  it 
is  due  to  them,  and  a  pleasure  to  ourselves,  that  we  make 
this  acknowledgment. 

The  first  alleged  error,  complained  of  by  the  appellant 
in  this  court,  calls  in  question  the  suflBiciency  of  the  facts 
stated  in  the  information  of  the  appellee's  relator  to  con- 
stitute a  cause  of  action.  Other  grounds  of  objection 
were  assigned  in  appellant's  demurrer  to  the  information, 
but  in  this  court  the  fifth  statutory  cause  of  demurrer 
alone  is  apparently  relied  upon  by  appellant's  counsel. 

This  action  or  proceeding  is  authorized  by,  and  waa 
Vol.  LXI..  -26 
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evidently  commenced  under,  the  provisions  of  article  44 
of  ''An  act  to  revise,  simplify  and  abridge  the  rules,  prac- 
tice, pleadings  and  forms  in  civil  cases  in  the  courts  of 
this  State,"  etc.,  approved  June  18th,  1852,  commonly 
called  the  practice  act.  In  section  751  of  this  act  it  is 
provided  as  follows : 

*'  Sec.  751.  The  information  shall  consist  of  a  plain 
statement  of  the  facts  which  constitute  the  grounds  of 
the  proceeding  addressed  to  the  court."  2  R.  S.  1876, 
p.  299. 

The  question  for  our  decision,  therefore,  is  this :  Did 
the  information  in  this  case  contain '*  a  plain  statement  of 
the  facts  which  constitute  the  grounds  of  the  proceeding?  " 

As  shown  upon  its  face,  the  information  addressed  to 
the  court  below  in  this  case  was  filed  by  the  relator  of  the 
appellee,  to  determine  his  right  or  title  to  the  office  of 
sherift'  of  Boone  county.  The  information  was  filed 
against  the  appellant,  as  defendant,  upon  the  ground,  as 
alleged  therein,  that  he  had  "  usurped  and  intruded  into 
the  said  office  of  sheriff,"  and  had  "  illegally  and  wrong- 
fully held  the  said  office,"  since  "  the  22d  day  of  March, 
1877." 

Such  an  information  might  be  filed  by  the  prosecuting 
attorney,  in  the  proper  circuit  court,  upon  his  own  rela- 
tion ;  but  it  is  also  provided  in  the  last  clause  of  section 
750  of  the  practice  act,  that  it  may  be  filed  "  by  any 
other  person  on  his  own  relation,  whenever  he  claims  an 
interest  in  4;he  office,  *  *  *  which  is  the  subject  of 
the  information."     2  R.  S.  1876,  p.  299. 

When,  however,  as  in  this  case,  the  information  is  filed 
by  any  other  person  than  the  prosecuting  attorney,  it  is 
expressly  provided,  in  the  last  sentence  of  section  752 
of  the  code,  that  such  other  person  "  shall  show  his  in- 
terest in  the  matter."     2  R.  S.  1876,  p.  300. 

Under  these  provisions  of  the  practice  act,  it  was  cer- 
tainly, incumbent  upon  the  appellee's  relator,  in  this  case, 
that,  in  his  "  plain  statement  of  the  facts,"  he  should,  by 
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•proper  averments,  "  show  his  interest"  in  the  office  which 
was  the  subject  of  his  information. 

The  marked  difference  between  an  information  filed  by 
•the  prosecuting  attorney  of  the  proper  circuit  court  and 
.an  information  filed  by  any  other  person,  in  such  a  case 
as  the  one  now  before  us,  is  so  clearly  and  pointedly  ex- 
pressed in  section  752  of  the  code,  before  cited,  as  to  be 
worthy  of  especial  notice.  It  will  be  seen,  that,  when  the 
prosecuting  attorney  files  an  information  against  a  person 
.for  usurping  an  office,  "  he  shall  also  set  forth  therein  the 
name  of  the  person  rightfully  entitled  to  the  office,  with 
:an  averment  of  his  right  thereto;"  but,  when  the  infor- 
mation is  filed  by  any  other  person,  the  requirement  of 
the  statute  is  clear  and  positive,  that  ^^  he  shall  show  his 
interest  in  the  matter." 

In  the  former  case,  when  the  State,  by  its  prosecuting 
:attorney,  was  the  only  moving  party  against  an  alleged 
usurper  of  a  public  office,  it  is  only  required  that  the 
prosecutor  should  set  forth  in  the  information  the  name 
'Of  the  person  entitled  to  the  office,  with  an  averment  of 
his  right  thereto;  and  it  would  seem  to  follow,  that,  in 
:such  case,  the  alleged  usurper  must  show  very  clearly  his 
right  and  title  to  the  office  in  controversy. 

But,  in  the  latter  case,  where  the  State,  by  its  prose- 
cuting attorney,  is  not  a  party  to  the  suit,  but  the  contro- 
versy is  strictly  a  private  one  between  two  or  more  per- 
sons, as  to  which  one  of  the  number  has  the  better  right 
and  title  to  a  public  office,  then  our  statute  imperatively 
demands  that  the  moving  party,  in  his  information 
filed,  "shall  show" — not  merely  allege  or  aver — ^but 
"**  shall  show  his  interest  in  the  matter"  which  is  the  subject 
of  his  information.  In  other  words,  it  seems  to  us,  that, 
in  this  latter  case,  the  relator's  "  plain  statement  of  facts," 
and  not  conclusions,  must  be  such  as  would  show,  if  sus- 
tained by  the  evidence,  his  right  and  title  to  the  office  in 
^controversy,  as  against  the  defendant  or  defendants  named 
.in  the  information. 
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It  is  earnestly  insisted  by  the  appellant's  attorneys,  in 
the  case  at  bar,  that  the  appellee's  relator,  in  and  by  the 
averments  of  his  information,  has  failed  to  state  the  nec- 
essary facts  which  would  show  his  interest  in  the  office 
which  was  the  subject  of  his  information.  It  seems  very 
clear  to  us,  that  this  objection  to  the  relator  s  informa- 
tion is  well  taken.  The  relator  has  averred,  in  substance^ 
that  he  was  duly  and  legally  elected  to  the  office  of 
sheriiF  of  Boone  county;  that  he  had  been  duly  and  le- 
gally commissioned  as  such  sherift'  by  the  Governor  of 
this  State;  that  he  had  taken  the  oath  and  given  suffi- 
cient bond  as  such  sheriff,  as  required  by  law,  and  that 
he  alone  was  the  sherift'  of  said  county ;  but  these  aver- 
ments are  merely  the  averments  of  conclusicms  from, 
facts  which  are  not  averred,  and  of  matters  of  evidence- 
The  relator  has  not  averred,  either  that  he  was  eligible, 
or  the  facts  which  would  show  that  he  was  eligible,  at  the 
time  of  the  election,  to  the  office  in  question,  nor  that,  at 
said  election,  he  had  received  "  the  highest  number  of. 
votes  given"  for  said  office 

Section  4  of  the  sixth  article  of  the  constitution  of  this 
State  provides,  that  "  No  person  shall  be  elected  or  ap- 
pointed as  a  county  officer  who  shall  not  be  an  elector  of 
the  county;"  and  section  2  of  the  second  article  of  the 
constitution,  as  modified  by  the  first  section  of  the  fif- 
teenth article  of  the  constitution  of  the  United  States: 
prescribes  with  clearness  and  precision  the  qualifications 
of  an  elector.  It  is  very  clear,  we  think,  that  the  appel- 
lee's relator  'iould  not  have  acquired  any  interest  in  the- 
office  of  sherift*  of  Boone  county,  unless  he  had  been,  at 
the  time  of  saidi  election,  an  elector  of  said  county,  and 
had  received,  at  such  election,  "  the  highest  number  of 
votes  given  "  for  said  office.     1  R.  S.  1876,  p.  441,  sec.  85^ 

It  seems  to  us,  therefore,  that  the  information  in  this 
case  was  fatally  defective,  on  the  appellant's  demurrer 
thereto,  for  the  want  of  sufficient  facts,  in  this,  that  it 
did  not  contain  any  averment,  either  that  the  relator  was. 
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'eligible,  or  of  the  facts  which  would  have  shown  that  he 
was  eligible,  at  the  date  of  said  election,  to  the  office 
which  was  the  subject  of  his  information  ;  and  in  this, 
that  it  did  not  contain  any  averment,  that,  at  such  elec- 
tion, the  relator  had  received  the  highest  number  of  votes 
j^iven  for  said  office. 

Such  averments  by  the  appellee's  relator  were  necessary 
in  order  to  "  show  his  interest  in  the  matter ; "  and  such  a 
showing  was  imperatively  demanded  by  the  express  terms 
of  section  752  of  the  practice  act,  before  cited. 

Nor  do  we  think  that  the  case  is  one  in  which  the  ap- 
pellant's proper  pleading  would  have  been  a  motion  to 
make  the  information  more  specific  in  its  averments. 
8nch  a  motion  is  the  appropriate  remedy,  where  an  in- 
formation or  complaint  contains  an  averment  of  a  fact 
-which  is  too  general,  indefinite  and  uncertain ;  but  where, 
^as  in  this  case,  the  proper  averment  of  a  necessary  fact  is 
wholly  omitteil  from  the  information  or  complaint,  the 
defect  is  one  which  will  be  reached  by  a  demurrer  for  the 
•want  of  sufficient  facts. 

For  the  reasons  given,  the  court  below  erred,  in  oup 
opinion,  in  overruling  the  appellant's  demurrer  to  the  in- 
formation of  the  appellee's  relator  in  this  case. 

The  second  and  third  errors  assigned  by  the  appellant 
•question  the  correctness  of  the  decisions  of  the  court  be- 
low, in  sustaining  the  relator's  demurrers  to  the  second 
and  fourth  paragraphs  of  the  appellant's  answer. 

We  need  not  consider  either  of  these  alleged  errors  at 
^ny  great  length.  The  second  paragraph  of  the  answer 
was  a  special  or  argumentative  denial  of  the  relator's  in- 
formation. It  affirmed  or  averred  matters  of  fact,  which, 
if  true,  were  utterly  inconsistent  with  the  truth  of  the 
averments  of  the  information.  Every  material  fact  averred 
in  this  second  paragraph  could  have  been  given  in  evi- 
dence under  the  general  denial  in  the  first  paragraph  of 
the  appellant's  answer.  And,  therefore,  if  any  error  was 
•committed  in  sustaining  the  demurrer  to  the  second  para- 
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graph  of  answer,  it  was  at  most  a  harmless  error,  for 
which  the  judgment  would  not  be  reversed.     Maxwell  v. 
Brooks,  54  Ind.  98 ;  Cool  v.  Coolj  54  Ind,  225 ;  and  Emmons 
V.  Meeker,  55  Ind.  821, 

If  the  fourth  paragraph  of  the  answer  was  intended 
merely  as  an  answer  to  the  information,  it  was  of  the 
same  character  as  the  second  paragraph  of  answer ;  and,, 
in  sustaining  the  demurrer  to  this  fourth  paragraph,  the 
error  was  harmless,  if  any  was  committed.  But,  if  the 
said  fourth  paragraph  was  intended  to  be  a  counter-claim 
or  counter-information  by  the  appellant,  as  would  seem 
to  be  the  case  from  its  prayer  for  relief,  then  it  was- 
equally  defective  with  the  relator's  information,  and  for 
much  the  same  reasons,  and  the  demurrer  thereto  was 
correctly  sustained. 

We  pass  now  to  the  consideration  of  the  important  and 
controlling  questions  presented  by  the  fourth  alleged  er- 
ror, the  overruling  by  the  court  below  of  the  appellant's* 
motion  for  a  new  trial.  The  sixth  cause  for  a  new  trials 
assigned  by  the  appellant  in  his  motion  therefor,  was  as- 
follows : 

"  6th.  Because  of  error  of  law,  occurring  on  the  trial 
of  said  cause,  in  this :  that  the  defendant  demanded  a 
trial  of  said  cause  by  a  jury,  which  demand  was  by  the- 
court  overruled,  to  which  ruling  of  the  court  the  defend- 
ant at  the  time  excepted,  and  tiled  his  bill  of  exceptions.'^ 

Was  the  appellant  entitled  of  right  to  a  trial  by  jury 
of  this  cause  ?  Section  20  of  the  Bill  of  Rights,  in  the- 
constitution  of  this  State,  of  1851,  provides,  that,  "In  all 
civil  cases,  the  right  of  trial  by  jury  shall  remain  invio- 
late." The  same  provision  is  to  be  found  in  the  fifth  sec- 
tion of  the  first  article  of  the  State  constitution  of  1816^ 
Under  these  provisions  of  the  organic  or  fundamental 
law  of  this  State,  as  it  has  existed  since  the  first  forma- 
tion of  the  State  government,  it  is  earnestly  insisted  hy 
appellee's  counsel,  that  "  the  appellant  was  not  entitled,. 
as  a  matter  of  right,  to  a  jury  trial,  unless  it  can  be  shown^ 
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that,  in  accordance  with  the  usages  of  the  common  law, 
as  it  existed  when  the  early  American  constitutions  were 
formed,  such  proceedings  were  triable  by  jury."  It  may 
be  conceded,  we  think,  that,  by  the  language  used  in  the 
constitutions  of  this  State,  the  right  of  trial  by  jury,  in 
all  civil  cases,  was  not  granted,  but  was  simply  secured  as 
a  pre-existing  right.  The  clear  import  of  the  words  used 
in  both  constitutions  is,  that  the  right  of  trial  by  jury,  in 
all  civil  cases,  as  such  right  existed  when  the  particular 
constitution  took  effect,  should  remain  inviolate — should 
continue  unchanged.  The  earliest  written  law  for  the 
government  of  the  territory  within  the  boundaries  of 
this  State,  was  "An  ordinance  for  the  government  of  the 
territory  of  the  United  States  north-west  of  the  river 
Ohio,"  adopted  in  Congress,  July  13th,  1787.  In  the  first 
sentence  of  the  second  of  the  "  articles  of  compact  be- 
tween the  original  States,  and  the  people  and.  States  in  the 
said  territory,"  it  was  ordained  and  declared,  that  "  The 
inhabitants  of  the  said  territory  shall  always  be  entitled 
to  the  benefit  of  the  writ  of  habeas  corpus^  and  of  the  trial 
by  jury;  of  a  proportionate  representation  of  the  people 
in  the  Legislature,  and  of  judicial  proceedings  according, 
to  the  course  of  the  common  law/'  Rev.  Stat,  of  1843, 
p.  24. 

"Trial  by  jury"  is  a  judicial  proceeding,  and  there- 
fore it  may  well  be  said,  that,  under  this  ordinance, 
"  trial  by  jury  "  was  to  be  had  by  the  inhabitants  of  said 
territory,  "according  to  the  course  of  the  common  law." 
This  ordinance  was  the  fundamental  law  of  the  territory 
within  the  boundaries  of  this  State,  in  force  at  the  time 
of  the  adoption  of  the  State  constitution  of  1816,  and, 
therefore,  when  it  was  provided  in  the  fifth  section  of  the 
first  article  of  that  constitution,  that  "  the  right  of  trial, 
by  jury  shall  rem&in  inviolate,"  it  was  meant  and  in- 
tended thereby,  that  the  right,  as  it  then  existed  imder 
the  ordinance  of  1787,  should  remain  inviolate,  "accord- 
ing to  the  course  of  the  common  law." 
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This  conclusion  is  in  perfect  harmony  with  the  recent 
decision  of  this  court,  in  the  case  of  Allen  v.  Anderson^  57 
Ind.  388,  in  which  it  was  held,  Biddle,  C.  J.,  delivering 
the  opinion  of  the  court,  in  construing  said  section  20  of 
the  first  article  of  the  constitution  of  this  State,  of  1851, 
that  "  This  provision  of  the  constitution  was  adopted  in 
reference  to  the  common-law  right  of  trial  by  jury,  as  the 
language  plainly  imports,  namely,  that  the  right  *  shall 
remain  inviolate,'  that  is,  continue  as  it  was." 

We  do  not  doubt  that  this  is  the  proper  construction  to 
be  placed  upon  this  fundamental  and  constitutional  guar- 
anty to  the  inhabitants  of  this  State,  as  the  same  is  found 
in  the  ordinance  of  1787,  and  in  each  of  our  State  con- 
stitutions, that  the  right  of  trial  by  jury,  "according  to 
the  course  of  the  common  law,"  should  remain  inviolate, 
should  never  be  restricted  or  denied,  and  should  continue 
unchanged.   . 

We  are  not  inclined,  however,  to  adopt  the  position 
assumed  by  the  appellee's  counsel,  in  this  case,  that  the 
appellant  was  not  entitled,  as  a  matter  of  right,  to  a  trial 
by  jury,  unless  it  could  be  shown  that  an  information  in 
the  nature  of  a  quo  warrajiio  was  triable  by  jury,  under 
the  common  law  as  it  existed  at  the  time  of  the  adoption 
of  the  early  American  constitutions,  or  more  properly 
speaking,  perhaps,  at  the  time  of  the  enactment  by  Con- 
gress of  the  Ordinance  of  1787.  We  do  not  mean  to  say, 
that  such  an  information  was  not  triable  by  jury,  under 
the  common  law  as  it  then  existed ;  for  we  incline  to  the 
opinion,  that  the  weight  of  authority  is  decidedly  in  fa- 
vor of  the  position,  that,  at  the  common  law,  such  an  in- 
formation was  triable  by  jury.  It  is  a  mooted  question, 
however,  and  has  been  ably  and  elaborately  argued,  pro 
and  con,  by  the  counsel  in  this  cause.  As  the  decision  of 
this  question  is  not  necessary,  in  our  opinion,  to  the  de- 
termination of  the  appellant's  right  to  demand  a  trial  by 
jury  of  this  cause,  under  the  law  of  this  State,  we  pass 
the  question  by  without  decision,  and  with  a  mere  ex- 
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pression  of  our  opinion,  as  to  the  weight  of  the  authori- 
ties. For  the  convenience  of  those  who  may  be  interested 
in  the  examination  of  this  question,  we  cite  here  some  of 
the  authorities  referred  to  by  counsel  in  support  of  their 
respective  views.  Appellant's  counsel,  to  show  that  issues 
of  fact  in  cases  of  this  character  were  tried  by  jury,  cites 
the  following  cases : 

Nevill  V.  PayjiCj  Cro.  Eliz.  304 ;  Rex  v.  Higgins.  1  Vent. 
366 ;  The  King  v.  The  Mayor  of  London,  1  Show.  251, 274 ; 
The  King  v.  Carpenter,  2  Show.  47  ;  The  King  v.  Jones,  8 
Mod.  201 ;  The  King  v.  The  Mayor  of  Whitchurch,  8  Mod. 
210;  The  King  v.  Bridge,  1  W.  Black.  46;  Rex\.  Philips, 
1  Burr.  292;  Rex  v.  Maiden,  4  Burr.  2,135;  The  King  v. 
Francis,  2  T.  R.  484;  Rex  v.  Bennett,  1  Stra.  101';  Rex  v. 
Bell,  2  Stra.  995. 

And,  to  show  that  such  cases  are  triable  by  jury  in  the 
United  States,  the  appellant's  counsel  have  cited  the  fol- 
lowing cases : 

The  People  v.  Van  Slyck,  4  Cow.  297 ;  The  People  v.  Fer- 
guson,  8  Cow.  102 ;  The  People  v.  Vail,  20  Wend.  12 ;  The 
People  V.  Cook,  8  N.  Y.  67 ;  The  People  v.  The  Albany,  etc., 
R.  R.  Co.,  57  N.  Y.  161 ;  The  People  v.  The  Albany,  etc., 
R.  R.  Co.,  5  Lans.  25;  The  Commonwealth  v.  Woelper,S 
8.  &  R.  29 ;  The  Commonxcealth  v.  The  Delaware,  etc..  Canal 
Co.,  48  Pa.  State,  295 ;  The  Commonwealth  v.  Smith,  45  Pa. 
State,  59 ;  The  People  v.  Sackett,  14  Mich.  243 ;  The  People 
V.  Cicott,  16  Mich.  283 ;  The  People  v.  Doesburg,  16  Mich. 
133;  Harbaugh  v.  Cicott,  33  Mich.  241 ;  The  State  v.  Mess- 
more,  14  Wis.  115,  163;  The  State  v.  Stiimpf,  23  Wis. 
€30 ;  The  State  v.  Olin,  23  Wis.  309 ;  The  State  v.  Baker, 
SS  Wis.  71 ;  The  State  v.  Allen,  5  Kan.  213 ;  Wammack  v. 
HoUoway,  2  Ala.,  N.  S.,  31 ;  Kane  v.  The  People,  4  Neb. 
-509;  The  Territory  v.  Pyle,  1  Or.  149;  The  State  v. 
Fanck,  17  Iowa,  365 ;  The  U.  S.  v.  Addison,  22  How.  174 ; 
The  TJ,  S.  V.  Addison,  6  Wal.  291;  The  Commonwealth 
V.  Fowler,  10  Mass.  290,  on  p.  299 ;  The  State  v.  Tudor,  5 
Day,  829 ;    The  State  v.  The  Norwalk,  etc.,   T  P.  Co.,  10 
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Conn.  157;  The  State  v.  Brown,  34  Miss.  (5  Geo.)  688  p 
The  Coynmercial  Bank  v.  The  State,  4  Sm.  &  M.  439 ;  The^ 
People  V.  Jones,  20  Cal.  50 ;  The  People  v.  The  HiUsdaJt^y 
etc.,  T.  P.  R.  Co.,  23  Wend.  254. 

The  learned  counsel  of  the  appellee  have  cited,  as  directly 
in  point,  the  cases  of  The  State  v.  Vail,  53  Mo.  97,  and  The 
State  V.  Lupton,  64  Mo.  415,  in  each  of  which  it  was  held^ 
that,  in  cases  of  information  in  quo  warranto,  the  defend- 
ant had  no  constitutional  right  to  a  trial  by  jury.  See^ 
also,  the  case  of  The  State  v.  Johnson,  26  Ark.  281.  The- 
most  of  the  authorities  cited  by  appellee's  counsel,  in  this 
connection,  are  in  support  of  the  position  that  the  pro- 
vision in  the  State  Constitution  of  1816,  that  the  right 
of  trial  by  jury  should  remain  inviolate,  had  reference  to^ 
the  right  of  trial  by  jury  as  it  existed  under  the  common 
law.  In  this  position  counsel  are  so  clearly  right,  in  our 
opinion,  that  we  deem  it  unnecessary  to  cite  their  author- 
ities in  its  support. 

In  discussing  the  subject  now  under  consideration,  the^ 
appellee's  attorneys  say : 

'*  There  can  be  no  doubt  that  the  Legislatures  of  the- 
several  States  possess  undoubted  power  to  make  any  ac- 
tion, legal,  equitable  or  criminal,  triable  by  jury;  and^ 
where  the  right  has  been  exercised  in  granting  a  right  to 
demand  a  jury  as  of  right,  the  question  is  no  longer 
open  to  argument,  nor  is  there  any  room  for  construction 
of  constitutional  provisions  or  statutory  enactments." 

In  this  view  of  the  matter  we  fully  concur  with  the^ 
counsel ;  and  it  seems  to  us,  that  this  "  undoubted  power"" 
has  been  so  exercised  by  the  General  Assembly  of  this. 
State,  in  the  legislation  relating  to  and  connected  with 
informations  in  the  nature  of  quo  wan^anto  proceedings, 
as  that  we  must  hold,  that  the  right  to  a  trial  by  jury,, 
in  such  proceedings,  as  matter  of  right,  is  a  question  no 
longer  open  to  argument  in  this  State.  This  right  to  a- 
jury  trial,  in  such  cases  as  this,  has  been  so  often,  so  long 
and  so  fully  recognized  and  provided  for,  in  and  by  the: 


MAY  TERM,  1878.  411 

Reynolds  v.  The  State,  ec  reL  Titus. 

legislation  of  this  State,  and  in  and  by  the  decisions  of 
this  court,  as  an  existing,  unquestioued  and  unquestion- 
able right,  that,  in  our  opinion,  it  must  now  be  regarded 
as  an  established  right  which  can  not  be  denied  when 
den^anded. 

Almost  the  earliest  legislation  of  this  State  on  the 
subject  of  quo  warranto  proceedings  was  a  special  act, 
approved  December  3l8t,  1821,  to  authorize  a  suit  to  be 
brought  by,  and  in  the  name  of,  the  State  of  Indiana,  in 
the  nature  of  a  quo  warranto  proceeding,  against  The 
State  Bank  of  Indiana,  of  Vincennes.  The  right  of  trial 
by  jury  was  not  given  nor  granted  by  that  act,  for  that 
particular  case ;  but  it  is  clear,  from  the  provisions  of 
section  2  of  said  act,  that  there  was  then  no  doubt  in  the 
minds  of  that  General  Assembly,  as  to  the  right  of  the 
defendant  in  the  suit  thereby  authorized  to  demand  a 
trial  by  jury,  as  a  right  then  existing,  clear  and  unques* 
tioned.  In  this  section  2  of  said  act  the  defendant's 
right  to  a  jury  trial  was  expressly  recognized ;  for,  in  the 
only  allusion  to  that  subject,  it  was  only  and  merely  pro- 
vided, "  That  no  person  interested,  either  as  a  stock- 
holder, creditor  or  debtor  of  said  bank,  shall  be  deemed 
and  taken  as  a  qualified  juror,  on  the  trial  of  said  eause.'^ 

The  suit  authorized  by  that  special  act  was  brought  in 
the  Enox  Circuit  Court,  was  there  tried  by  a  jury,  and 
from  the  judgment  there  rendered  tl/b  cause  was  appealed 
to,  and  decided  by,  this  court,  and  was  reported  by  Black- 
ford, J.,  under  the  title  of  The  President^  Directors^  and 
Company  of  The  Bank  of  Vincennes j  The  State  Bank  of 
Indiana^  v.  The  State  of  Indiana^  1  Blackf.  267,  the  first 
volume  of  the   Reports  of  the   decisions  of  this  court. 

It  is  observable,  and  indeed  would  be  remarkable  on 
any  other  hypothesis  than  that  the  right  to  a  jury  trial 
in  quo  warranto  proceedings  was  then  regarded  by  the 
legal  profession  as  an  established,  existing  and  undoubted 
right,  that,  while  the  special  act  of  the  Legislature  author- 
izing that  suit  certainly  did  not  grant,  but  merely  rec- 
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ognized,  the  right  to  a  jury  trial  as  aa  existing  right, 
and  while  the  legal  luminaries  and  giants  of  that  earlj 
day  in  the  history  of  this  State — such  lawyers  as  Tabbs 
and  Test,  and  Moore,  Dewey  and  Nelson,  all  distinguished 
for  their  learning  and  ability — were  engaged  as  counsel  in 
that  cause,  and  while  almost  every  conceivable  point  that 
•could  possibly  arise  in  the  progress  of  the  case  was 
-clearly  and  fully  presented,  discussed  and  considered,  yet 
it  does  not  appear  from  the  report  of  the  case  that  the  de- 
fendant's right  to  a  trial  by  jury,  as  a  matter  of  right,  was 
in  any  manner  doubted,  disputed  or  called  in  question, 
either  in  the  court  below  or  in  this  court. 

We  pass  now  to  the  examination  and  consideration  of 
the  general  legislation  of  this  State  in  relation  to  infor- 
mations in  the  nature  of  quo  warranto  proceedings. 

The  first  legislation  of  this  State  of  a  general  charac- 
ter, on  the  subject  of  such  proceedings,  was  "  An  act  to 
render  the  proceedings  upon  writs  of  mandamus  and  in- 
formations, in  the  nature  of  quo  xoarrantOj  more  speedy 
and  effectual,"  approved  January  21st,  1820.  Laws  of 
1820,  p.  158. 

This  act  seems  to  have  been  omitted  from  the  Revised 
Statutes  of  1824,  which  revision  contains  nothing  on  the 
subjects  of  either  mandate  or  quo  loarranto;  but  said  act 
of  1820  was  brought  forward  and  set  out  in  the  Revised 
Statutes  of  1831,  page  368.  This  act  was  entirely  silent 
as  to  the  mode  of  trial  of  an  information  in  the  nature 
of  a  quo  warranto. 

The  next  legislation  on  this  subject  was  an  act  entitled 
**  An  act  in  relation  to  proceedings  upon  writs  of  manda- 
mus and  informations  in  the  nature  of  quo  loarrantOy* 
:approved  February  19th,  1838.     Rev.  Stat.  1838,  p.  407. 

In  this  act  also,  nothing  was  said  about  the  mode  of 
trial  of  an  information  in  the  nature  of  quo  warranto. 

In  the  Revised  Statutes  of  1843,  article  2  of  chapter  48 
is  devoted  wholly  to,  and  treats  of,  informations  in  the 
nature  of  quo  warranto.    From  the  provisions  of  the  dif* 
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ferent  sections  of  this  article^  it  is  clear  to  our  minds^ 
that  such  informations,  as  to  the  pleadings  therein,  the 
making  up  of  issues,  either  of  law  or  of  fact,  and  the 
mode  of  trial  of  issues  of  fact  were  placed  upon  precisely 
the  same  footing  as  "  personal "  or  "  civil  actions."  Such 
an  information,  although  in  form  and  name  of  a  criminal 
character,  is  and  has  always  been  regarded  in  this  State 
as  essentially  a  civil  action  or  proceeding.  It  was  so  re* 
garded  by  this  court  in  the  case  of  The  State  Bank  v.  The 
State^  1  Blackf.  267,  before  referred  to. 

In  section  47  of  said  chapter  48  of  the  Revised  Statutes- 
of  1843,  it  was  provided,  that,  when  such  an  information 
was  filed,  a  summons  should  be  issued  thereon,  and  served 
and  returned  "  in  like  manner  as  in  personal  actions.'^ 
Page  935. 

Section  64  of  said  chapter  48  was  as  follows : 
^^  Sec.  64.     The  parties  may  plead,  and  the  issues  shall 
be  made  up,  and  issues  of  law  and  fact  may  be  tried,  and 
continuances  be  granted,  and  further  time  be  allowed  ta 
plead,  as  in  personal  actions."     Page  938. 
Section  57  of  said  chapter  48  was  as  follows : 
"  Sec.  57.    All  issues  of  fact  or  of  law  that  shall  be 
joined  between  the  parties   shall  be  determined   as  in 
personal  actions ;  and  the  party  in  whose  favor  judgment 
shall  be  rendered,  may  have  execution  for  any  damages 
and  costs,  or  either,  that  may  be  adjudged  to  him,  in  the 
same  manner  as  in  personal  actions!'     Page  937. 

It  can  not  be  questioned  nor  doubted,  as  it  seems  to 
us,  that,  under  these  legislative  provisions,  either  party 
to  an  information  in  the  nature  of  a  quo  warranto  had  the 
right  to  demand  a  trial  by  jury  of  any  issue  of  fact  there- 
in, as  a  matter  of  right.  These  statutory  provisions  re- 
mained in  full  force,  and  the  right  thereby  given  to  de- 
mand a  trial  by  jury,  as  a  matter  of  right,  of  all  issuer 
of  fact  in  quo  warranto  proceedings,  continued  to  be  and 
was  the  law  of  this  State,  until  and  at  the  time  of  the 
adoption  of  the  constitution  of  this  State  of  1851.     Tbi& 
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"being  so,  it  might  well  be  said,  that,  in  our  opinion,  when 
the  people  of  the  State  of  Indiana  ordained  the  consti- 
tntion  of  1851,  and  therein  declared,  that,  "  In  all  civil 
-oases  the  right  of  trial  by  jury  shall  remain  inviolate," 
this  declaration  fairly  included  within  its  purview  and 
meaning  the  right,  as  it  then  clearly  existed,  under  the 
statutory  provisions  aforesaid,  of  either  party  to  an  in- 
formation in  the  nature  of  a  quo  warranto  to  demand,  as 
of  right,  a  trial  by  jury  of  any  issue  of  fact  therein. 

The  General  Assembly  of  this  State,  at  its  first  session 
lafter  the  adoption  by  the  people  of  the  constitution  of 
1851,  passed  an  act  entitled  "An  act  to  revise,  simplify 
land  abridge  the  rules,  practice,  pleadings  and  forms  in 
•civil  cases  in  the  courts  of  this  State — to  abolish  distinct 
forms  of  action  at  law,  and  to  provide  for  the  adminis- 
tration of  justice  in  a  uniform  mode  of  pleading  and 
practice,  without  distinction  between  law  and  equity," 
Approved  June  18th,  1852.  We  give  the  title  in  full  of 
this  act,  that  it  may  be  seen  therefrom  that  it  relates  only 
to  civil  cases. 

As  article  44  of  this  act  contains  the  legislation  now 
in  force  on  the  subject  of  informations  in  quo  warranto 
proceedings,  it  may  be  properly  regarded  as  the  settled 
law  of  this  State,  that  such  informations  are  purely  and 
simply  "  civil  cases."  This  article  44  of  the  code  of  civil 
practice  has  never  been  amended  nor  repealed,  as  to  any 
of  its  provisions,  and  is  still  the  law  of  this  State  on  the 
subject-matter  thereof. 

Section  758  of  the  practice  act,  in  said  article  44,  pro- 
vides as  follows : 

"  Sec.  758.  Whenever  an  information  is  filed,  a  sum- 
mons shall  issue  thereon,  which  shall  be  served  and  re- 
turned as  in  other  actions.  The  defendant  shall  appear 
And  answer,  or  sufter  default,  and  subsequent  proceedings 
be  had  as  in  other  cases."     2  R.  S.  1876,  p.  300. 

It  is  clear,  we  think,  from  this  section  of  the  code,  that 
An  information  in  the  nature  of  a  quo  warranto^  in  thid 
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State,  is  a  civil  action ;  and  it  is  equally  clear,  that  issues 
of  fact  in  such  action  are  triable  in  the  same  modes  as 
such  issues  are  triable  in  other  civil  actions. 

Section  320  of  the  civil  practice  act  provides  as  follows : 

"  Sec.  320.  Issues  of  law  must  be  tried  by  the  court. 
Issues  of  fact  must  be  tried  by  a  jury,  unless  a  jury  trial 
is  waived."     2  R.  S.  1876,  p.  164. 

We  have  no  doubt  whatever,  that,  under  these  statutory 
provisions,  the  appellant  was  entitled,  of  right,  to  demand 
a  trial  by  jury  of  the  issues  of  fact  in  this  cause.;  and 
therefore  we  hold,  that  the  court  below  erred  in  over- 
Tuling  and  refusing  the  appellant's  demand  for  a  trial  by 
jury  of  the  issues  of  fact  joined  in  this  case. 

It  is  suggested  by  the  appellee's  attorneys,  that,  even 
if  the  court  below  erred  in  overruling  the  appellant's  de- 
mand for  a  jury  trial,  the  error  would  be  harmless  for 
the  reason,  as  we  understand  them,  "  that  the  appellant 
was  not  injuriously  affected  by  such  ruling."  We  can 
rtot  <;oncur  in  this  view  of  the  question.  In  our  opinion 
the  appellant  was  deprived,  by  the  decision  of  the  court 
below,  of  the  right  guaranteed  to  him  by  the  constitu- 
tion and  laws  of  this  State,  of  a  trial  by  jury  of  the  issues 
of  fact  in  this  case.  We  can  not  say  that  this  decision 
-did  not  injuriously  affect  the  appellant;  but,  if  we  could, 
w<^  would  be  very  loth  to  hold  that  the  error  was  harm- 
less. 

The  case  of  Shaio  v.  Kejit^  11  Ind.  80,  is  in  point  on  this 
subject.  In  that  case,  it  was  suggested,  "  that,  as  sub- 
stantial justice  has  been  done  between  the  parties,  accord- 
ing to  their  respective  rights,  the  court  ought  not  to  dis- 
turb the  proceedings  for  mere  irregularities  not  touching 
the  substantial  rights  of  the  case." 

In  commenting  on  this  suggestion,  Worden,  J.,  in  de- 
livering the  opinion  of  the  court,  aptly  said: 

"  We  may  remark,  in  reference  to  this  point,  that  al- 
though we  miorht  be  satisfied  that  a  full  and  fair  trial  was 
had,  and  that  full  and  ample  justice  had  been  done  by  the 
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court  in  reference  to  the  merits  of  the  case,  this  would 
not  authorize  us  to  affirm  the  judgment.  The  right  of  a 
trial  by  jury  is  guaranteed  to  parties  by  the  constikition 
and  laws  of  the  State,  and  of  this  right  they  can  not  be 
deprived  in  any  case,  upon  the  ground  that  the  court  fairly 
tried  and  correctly  determined  it." 

We  fully  approve  and  concur  in  the  views  thus  ex- 
pressed. See,  also,  on  this  subject,  the  cases  of  Clem  v» 
Durham^  14  Ind.  263,  and  Hamlyn  v.  Nesbity  37  Ind.  284. 

We  come  now  to  the  consideration  of  the  questions- 
presented  by  the  alleged  errors  of  law  occurring  at  the 
trial  and  excepted  to  by  the  appellant,  in  relation  to  the 
exclusion  of  oftered  evidence.  The  seventh  cause  as- 
signed by  the  appellant  for  a  new  trial  of  this  action  was 
as  follows : 

"7th.  For  error  of  law  occurring  on  the  trial  of  said 
cause,  in  this;  that,  on  the  trial  of  said  cause,  the  defend- 
ant, Edward  Reynolds,  to  sustain  his  cause  of  defence^ 
oftered  to  prove  by  Reuben  Eaton,  the  inspector,  J{^mes 
MuUikin  and  Frank  C.  Phillips,  the  two  judges,  Firm 
Allen  and  O.  G.  Curtis,  the  two  clerks  of  said  election^ 
and  William  Brenton,  the  present  trustee,  that  the  said 
ballots,  tickets  or  votes,  as  they  were  counted,  were 
strung  on  a  twine  string  and  deposited  in  the  ballot-box 
of  said  township,  and  retained  by  the  said  Reuben  Eaton^ 
as  township  trustee  of  said  Clinton  township,  until  his 
term  of  office  expired,  and  were  then  delivered  to  the 
said  William  Brenton,  who  was  his  successor  in  office,  ia 
and  to  the  office  of  trustee  of  said  Clinton  township^ 
Boone  county,  Indiana,  and  who  is  still  the  regular  acting 
trustee  thereof,  and  have  remained  in  his  possession  ever 
since  that  time,  and  to  identify  said  ballots  by  said  wit- 
ness "  [witnesses]  "  and  introduce  and  give  said  ballots^ 
tickets  or  votes  in  evidence ;  to  the  introduction  of  which 
evidence  the  plaintift'  objected,  which  objection  was  sus- 
tained by  the  court,  to  which  ruling  of  the  court  the  de- 
fendant at  the  time  excepted." 
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As  applicable  to  this  alleged  error,  we  set  out,  in  this 
connection,  the  evidence  of  said  Reuben  Eaton,  the  in- 
spector of  the  election  held  in  Clinton  township  of  said 
Boone  county,  Indiana,  on  the  second  Tuesday,  the  10th 
day,  of  October,  1876,  as  follows : 

"  I  was,  on  the  tenth  day  of  October,  1876,  trustee  within 
and  for  Clinton  township,  in  the  county  of  Boone,  in  the 
State  of  Indiana,  and  acted  as  inspector,  on  that  day^of 
the  election  held  in  Clinton  township,  in  Boone  county, 
State  of  Indiana.  James  Mullikin  and  George  N.  Qoble 
were  sworn  as  judges  of  the  election  in  Clinton  township, 
Boone  county,  Indiana,  and  0.  G.  Curtis  and  Firm  Allen 
were  sworn  to  act  as  clerks  of  the  same  election.  There 
was  an  election  held  in  Clinton  township,  on  the  tenth 
day  of  October,  1876,  and  the  persons  I  have  named 
acted  as  the  officers  of  the  election.  The  election  was 
held  at  the  place  designated  for  holding,  elections  in  Clin- 
ton township.  Goble  got  sick,  and  Frank  C.  Phillips  was 
called  and  sworn  to  act  in  his  place,  and  did  act  in  his 
place.  The  Republican  party  is  the  largest  in  Clinton 
township,  and  the  Independent  next,  and  the  Democratic 
next.  The  Republican  and  Independent  parties  are  the 
two  political  parties  having  the  largest  number  in  Clinton 
township.  The  officers  selected  to  hold  the  election  in 
Clinton  township  were  Independents  and  Republicans, 
two  Independents  and  three  Republicans;  I,  myself,  be- 
ing a  Republican ;  Phillips,  Allen  and  Goble  are  Inde- 
pendents; Mullikin  and  Curtis  are  Republicans.  After 
four  o'clock  in  the  afternoon  we  commenced  to  count  out 
the  ballots.  I  took  them  out  of  the  ballot-box,  and 
handed  them  to  Phillips,  and  he  gave  them  to  Mullikin, 
and  Mullikin  put  them  on  a  twine  thread.  Each  of  the 
clerks  kept  a  poll-book,  and  wrote  the  names  of  the 
voters  as  they  were  called,  and  kept  tally-sheets  of  the 
count  of  the  ballots;  and  after  the  ballots  were  all 
counted  and  put  upon  a  string,  they  were  put  back  in 
Vol.  LXL— 27 
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the  ballot-box,  and  the  box  was  locked  up,  and  the  tally- 
sheets  and  poll-books  were  given  to  me,  and  I  took  the 
box  and  tally-sheets  and  poll-books  to  my  house.  All  of 
the  officers  of  the  election  were  resident  freeholders  and 
householders  of  Clinton  township.  After  we  got  all  the 
ballots  that  were  cast  counted,  a  certificate  of  the  result 
was  written  and  signed  by  the  board." 

^t  this  point  a  box  was  pointed  out  to  witness,  and 
witness  stated,  on  oath,  as  follows: 

"  This  is  the  box  that  the  ballots  were  deposited  in  af- 
ter they  were  counted  and  placed  upon  a  string,  as  I  have 
stated,  and  no  other  ballots  were  put  in  the  box  than 
those  counted  and  placed  upon  the  string.  There  were 
no  ballots  placed  upon  the  string,  except  those  that  were 
cast  by  the  different  voters  at  the  election,  on  the  tenth 
day  of  October,  1876,  in  Clinton  township.  The  poll- 
books  and  tally-sheets  were  all  completed,  and  certificate 
of  result  made  and  signed;  and,  on  Wednesday  night, 
between  eleven  and  twelve  o'clock,  after  the  election, 
some  person  came  to  my  house  and  gave  me  an  order  for 
the  poll-books  and  tally-sheets  and  certificate,  and  I  gave 
him  the  tally-sheets  and  poll-books.  I  did  not  know  the 
man  at  that  time.  I  think  I  have  seen  him  since.  His 
Dame  is  Ayers  Taylor,     i  have  got  the  order ;  here  it  is." 

Here  the  order  was  offered  and  read  in  evidence,  in  the 
following  words  and  figures,  to  wit : 

"  Lebanon,  Ind.,  Oct.  11, 1876. 

"Reuben  Eaton:    Sir,  Send  or  bring  all  the  papers  in 
your  hands,  of  Clinton,  to-night ;  don't  fail,  by  all  means. 
(Signed,)  "E.  T.  Lane,  Chairman.*' 

Witness  continued  his  testimony,  as  follows : 

"I  had  gone  to  bed;  the  man  did  not  stay  more  than 
five  minutes.  I  saw  but  one  man.  I  came  to  Lebanon 
early  next  morning,  which  was  Thursday  after  the  elec- 
tion. I  then  went  back  and  hunted  up  Phillips,  Qoble, 
Curtis,  James  Mullikin  and  Allen,  the  clerks  and  judges 
of  the  election,  and  got  them  to  come  to  Lebanon.    Mul- 
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likin  came  by  my  house,  and  I  gave  him  the  ballot-box 
that  contained  the  ballots  that  had  been  cast,  counted  and 
placed  on  the  twine  string  on  the  day  of  the  election. 
That  box,  sitting  there,  is  the  box.  I  kept  the  key  to  the 
box.  Mullikin  came  to  Lebanon  in  a  buggy,  and  brought 
the  box ;  I  came  to  Lebanon  in  a  spring  wagon.  When 
I  came  here  I  went  into  the  clerk's  office  and  saw  the 
box — ^this  same  box.  I  took  the  key  and  opened  the  box, 
and  I,  and  Phillips,  Curtis,  Qoble  and  Allen  counted  the 
ballots  that  were  in  the  box.  We  made  a  tally-sheet  of 
the  count  of  the  ballots,  as  we  counted  them." 

Here  a  tally-sheet  was  presented  to  the  witness,  and 
witness  stated : 

"  That  is  the  sheet  we  made  out.  We  found  the  same 
number  of  ballots  in  the  box  that  we  had  counted  and 
strung  and  placed  in  the  box.  I  have  never  seen  the 
poll-books  and  tally-sheets  and  certificate,  since  I  gave 
them  up  to  the  man  that  got  them  on  the  order.  I  do  not 
know  where  they  are.  I  have  hunted  for  them,  and  tried 
to  find  where  they  are.  I  can  not  find  them.  When  my 
term  of  office  expired  I  gave  the  ballot-box,  containing 
the  same  ballots  we  counted,  to  William  Brenton,  my 
successor  in  office.  I  know  that  the  ballots  were  not 
changed  while  the  box  was  in  my  hands  or  in  my  pos- 
session. I  know  that  no  person  knew  where  the  box 
containing  the  ballots  was,  not  even  my  wife ;  for  I  had 
it  hid  in  a  barrel,  among  some  rags,  and  it  was  there,  just 
as  I  had  placed  it,  when  I  went  to  get  it  to  give  it  to  Mulli- 
kin, and  when  I  took  it  home,  after  we  had  it  at  Lebanon, 
I  hid  it  again,  until  I  gave  it  to  my  successor.  I  saw  the 
ballots  put  back  in  the  box  here  in  Lebanon,  and  the  box 
was  then  locked  up  and  given  to  me." 

On  cross-examination,  said  Reuben  Eaton  testified : 

"  Some  person  came  to  my  house,  about  eleven  or 
twelve  o'clock  on  Wednesday  night  after  the  election, 
and  I  gave  the  tally-sheets  and  poll-books  to  him.  I  did 
not  know  the  man  at  that  time.    I  have  since  seen  a  man 
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that  I  thought  wae  he.  No  person  pointed  out  Taylor  to 
me  as  the  man.  I  saw  him,  and  knew  him.  I  have 
never  demanded  of  him  the  poll-hooka,  tally-sheets  or 
certificate  which  I  gave  him  as  I  before  stated ;  nor  have 
I  ever  asked  him  any  thing  in  reference  thereto.  Clinton 
township  is  in  Boone  county,  State  of  Indiana,  and  joins 
Center  on  the  north.  Lebanon  is  in  Center  township, 
Boone  county,  Indiana.  There  are  twelve  townships  in 
Boone  county,  Indiana,  and  twelve  voting  precincts." 

James  Mullikin,  one  of  the  judges  of  said  election  in 
Clinton  township,  testified  on  the  trial,  in  the  court  be- 
low, to  the  same  effect  as  said  Reuben  Eaton,  with  regard 
to  said  election,  the  counting  of  the  ballots,  the  stringing 
of  the  ballots  on  a  twine  string,  and  that, "  After  we  were 
done  counting  the  votes,  Reuben  Eaton,  the  trustee,  put 
the  ballots,  just  as  they  were  strung,  in  the  ballot-box,  and 
locked  them  up,  and  took  the  box  with  him.  I  did  not 
see  the  box  any  more,  until  on  the  night  of  Thursday, 
October  12th,  1876,  when  Reuben  Eaton  gave  me  the  box 
to  bring  to  Lebanon.  It  was  locked  when  he  gave  it  to 
me.  I  did  not  have  the  key.  I  brought  the  box  in  my 
buggy  to  Lebanon  with  me.  I  set  the  ballot-box  on  a 
shelf  in  the  clerk's  office,  and  watched  it  until  Reuben 
Eaton  came,  when  I  delivered  it  to  Eaton  again,  just  as  it 
was  when  Eaton  delivered  it  to  me.  I  know  that  it  was 
not  opened  or  tampered  with  while  it  was  in  my  pos- 
session." 

William  Brenton  testified,  on  the  trial  of  this  cause  in 
the  court  below,  as  follows : 

"My  name  is  William  Brenton.  I  live  in  Clinton 
township.  I  am  trustee  for  that  township.  I  was  elected 
at  the  October  election,  1876,  as  the  successor  of  Reuben 
Eaton.  After  I  had  taken  the  office,  and  a  few  days  be- 
fore the  November  election,  1876,  Reuben  Eaton  turned 
over  to  me  the  ballot-box  of  Clinton  township.  It  had 
in  it  the  ballots  of  the  October  election.  It  was  locked. 
He  gave  me  the  key  just  before  the  November  election. 
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I  opened  the  ballot-box.  I  foand  in  it  the  ballots  of  the 
October  election ;  they  were  strung  on  a  thread.  I  took 
them  out  and  placed  them  in  an  old  ballot-box  and  locked 
it.  I  took  them  out  of  the  ballot-box,  so  that  I  could  use 
the  box  for  the  November  election.  Shortly  after  the 
November  election,  I  took  the  ballots  of  the  November 
election  out  of  the  ballot-box  ;  and  I  took  the  ballots  of 
the  October  election  out  of  the  old  ballot-box  and  put 
them  in  the  other  box  again.  I  did  not  unstring  them. 
I  did  not  change  any  of  them.  I  then  locked  the  ballot- 
box.  The  ballotrbox  has  been  in  my  possession  ever 
since,  with  the  ballots  in  it.  I  have  them  just  as  I  re- 
ceived them  from  Reuben  Eaton.  I  have  the  ballot-box, 
with  the  ballots  of  the  October  election  in  it,  just  as  they 
were  given  to  me  by  Eaton.  I  have  them  here  with  me 
in  court.     This  is  the  box." 

The  evidence  of  these  three  witnesses,  Eaton,  Mullikin 
and  Brenton,  is  fortified  and  sustained  by  other  evidence 
in  the  record;  but  it  is  not  contradicted  nor  impeached, 
in  any  important  or  material  particular,  by  any  evidence 
adduced  upon  the  trial.  The  question  for  decision,  there- 
fore, may  be  thus  stated:  Upon  the  evidence  of  said 
three  witnesses,  were  the  ballots  of  the  October  election, 
1876,  in  said  Clinton  township,  so  identified  as  to  render 
them  admissible  and  competent  evidence  on  the  trial  of 
this  cause  ?  It  seems  very  clear  to  us,  that  this  question 
must  be  answered  in  the  afiirmative.  In  all  cases  where- 
in the  right  to  an  elective  office  is  the  subject-matter  of 
an  action,  whether  the  right  is  to  be  determined  in  and 
by  the  statutory  proceeding  to  contest  an  election,  or  in 
and  by  an  action  in  the  nature  of  a  quo  loarranto^  the  bal- 
lots of  the  electors,  voted  at  such  election,  are  the  pri- 
mary and  original  evidence  of  the  result  thereof.  That 
this  is  so  is  abundantly  and  clearly  shown,  we  think,  by 
the  statute  of  this  State  on  the  subject  of  elections.  In 
section  26  of  ^'  An  act  regulating  general  elections,  and 
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prescribing  the  duties  of  officers  in  relation  thereto^"  ap- 
proved June  7th,  1852,  it  is  provided,  as  follows : 

"  Sec,  26.  When  the  polls  are  closed,  or  at  any  time 
after  four  o'clock  of  the  afternoon  on  the  day  of  the  elec- 
tion, when  the  judges  are  at  leisure,  they  may  open  the 
ballot-box  and  commence  counting  the  votes;  when  the 
ballots  shall  be  taken  out  carefully,  one  by  one,  by  the  in- 
spector, who  shall  open  them  as  he  takes  them  out,  and 
read  aloud  the  name  of  each  person  printed  or  written 
thereon,  and  the  office  for  which  eyery  such  person  is 
voted ;  he  shall  then  hand  the  ballot  to  one  of  the  judges, 
who  shall  examine  the  same,  and  hand  it  to  the  other 
judge,  who  shall  string  it  on  a  thread  of  twine/*  1  R.  S. 
1876,  p.  440. 

In  this  section,  it  will  be  seen  that  provision  is  made 
for  the  preservation  of  the  ballots,  and  the  mode  thereof. 
In  the  last  sentence  of  section  39  of  the  same  act,  the 
object  and  purpose  of  preserving  the  ballots  are  stated  as 
follows : 

"  The  other  papers  and  ballots  shall  be  kept  by  the  in- 
spectors for  the  term  of  six  months,  except  when  such 
election  is  contested,  then  they  shall  be  preserved,  subject 
to  the  order  of  any  court  trying  such  contest  until  the 
same  is  determined."     1  R.  S.  1876,  p.  442. 

Manifestly,  we  think,  it  was  the  legislative  intent,  in 
the  enactment  of  this  provision,  to  preserve  the  ballots 
cast  at  any  general  election  for  the  use,  and  subject  to 
the  order,  of  the  proper  court,  as  the  primary  and  best 
evidence  in  the  determination  of  the  rights  of  contesting 
parties  to  any  elective  office  in  the  gift  of  the  people. 
The  ballot  is  the  voice  of  the  elector  at  the  polls,  and 
when  preserved  in  the  mode  prescribed  by  the  statute,  it 
speaks  the  exact  truth  in  regard  to  the  will  of  the  elector, 
as  expressed  on  the  day  of  the  election,  and  thus  affi)rds 
the  very  best  and  most  reliable  evidence  as  to  the  matter 
in  issue. 

The  certified  statement  and  declaration  made  by  the 
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officers  of  an  election  as  to  the  result  thereof,  are  merely 
prima  facie  evidence  of  the  correctness  of  such  result; 
but  the  ballots  cast  at  such  election,  when  preserved  as 
the  law  provides,  afford  the  only  conclusive  evidence  of 
the  result  of  such  election.  The  statute  requires  the 
board  of  canvassers  of  a  general  election  to  make  and 
certify  a  statement  and  declaration  of  the  result  of  such 
election;  but  it  does  not,  in  express  terms,  make  such 
certified  statement  and  declaration  even  prima  facie  evi- 
dence of  the  contents  thereof,  and  certainly  there  is 
nothing  in  the  statute  to  indicate  that  such  statement  and 
declaration  were  to  be  received  as  conclusive  evidence  of 
any  matter  therein  contained  or  referred  to. 

"  It  is  a  primary  rule  of  elections  that  the  ballots  con- 
stitute the  best,  the  primary  evidence  of  the  intentions 
and  choice  of  the  voters :  State  ex  rel,  v.  Judge,  etc.,  18 
Ala.  805;  People  ex  rel  v.  Holden,  28  Cal.  123;  Mc- 
Crary  on  Elections,  sees.  291,  439 ;  Cooley's  Const.  Lim., 
p.  625 ; "  Hudson  v.  Solomon^  (Kansas,)  Am.  Law  Reg.,  Feb. 
1878,  p.  104. 

In  the  California  case  above  cited,  the  coui't  say :  "  In- 
trinsically considered,  it  must  be  conceded  by  all  that  the 
ballots  themselves  are  more  reliable,  and  therefore  better 
evidence  than  a  mere  summary  made  from  them.  Into  the 
latter  errors  may  find  their  way,  but  with  the  former  this  can 
not  happen.  The  relation  between  the  two  is  at  least 
analogous  .to  that  of  primary  and  secondary  evidence." 

It  seems  to  us  that  where,  as  in  this  State,  the  statute 
expressly  provides  for  the  preservation  of  the  ballots  by 
a  particular  officer,  for  the  specific  purpose  of  determin- 
ing the  right  to  a  public  office,  then  the  ballots  become, 
of  necessity,  the  highest  and  best  evidence  under  the  law, 
for  that  purpose. 

It  can  not  be  doubted,  we  think,  from  the  evidence  be- 
fore set  out,  of  the  witnesses  Eaton,  Mullikin  and  Bren- 
ton,  that  the  ballots  cast  at  the  October  election,  1876,  in 
Clinton  township,  were  "  preserved,"  within  the  meaning 
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of  the  statute,  and  therefore  we  hold,  that  the  court  be- 
low erred  in  its  decision  sustainiug  the  appellee's  objec- 
tions to  the  appellant's  ofier  of  said  ballots  in  evidence, 
and  excluding  said  ballots  as  evidence,  on  the  trial  of 
tills  cause. 

The  first  and  most  important  rule  in  the  production  of 
evidence  "is  that  which  requires  the  best  evidence  of 
which  the  case  in  its  nature  is  susceptible."  1  GreenL 
Ev.,  sec.  82  et  seq. 

As  we  have  seen,  the  primary  an4  best  evidence,  in 
an  action  to  determine  the  right  and  title  to  a  public 
office,  is  the  ballots  cast  at  the  election,  where,  as  in  this 
case,  the  point  in  issue  is,  as  to  which  one  of  two  persons 
has  received  the  highest  number  of  legal  votes.  Where, 
as  in  this  State,  the  statute  regulating  elections  expressly 
requires  that  the  ballots  cast  at  an  election  shall  be  kept 
and  preserved  by  a  certain  officer  for  the  use,  and  subject 
to  the  order,  of  the  proper  court,  to  be  used  on  the  trial 
of  a  contested  election,  it  is  clear,  as  we  think,  that  such 
ballots  must  be  regarded  as  "  the  best  evidence  of  which 
the  case  in  its  nature  is  susceptible."  Where,  as  in  this 
State,  it  is  shown  to  the  court  or  jury  trying  the  cause, 
by  sufficient  legal  evidence,  that  the  ballots  cast  at  the 
election  have  been  kept  and  preserved  as  the  statute  re- 
quires, then  it  seems  to  us,  that  oral  testimony  would  not 
be  admissible  to  prove  any  matter  of  fact  of  which  the 
ballots  would  afford  the  best  evidence. 

The  will  of  the  people  in  the  selection  of  a  public  offi- 
cer is  not  to  be  frustrated,  and  the  right  or  title  of  any 
one  to  a  public  office  to  which  he  has  been  duly  and 
legally  elected  is  not  to  be  defeated,  by  the  loss  or  de- 
struction of  any  or  all  of  the  papers  or  ballots  pertaining 
to  such  election.  If,  in  this  case,  the  evidence  on  the  trial 
had  shown  the  total  loss  or  destruction  of  all  the  papers 
pertaining  to,  and  of  all  the  ballots  cast  at,  the  October 
election,  1876,  in  Clinton  township,  in  that  event,  we 
think  that  the  appellant  might  have  shown  by  the  oral 
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testimony  of  each  of  the  qualified  voters  of  said  town- 
ship, who  voted  at  said  eleciion,  for  whom  he  voted  for  the 
office  of  sherift* of  Boone  county,  as  secondary  evidence  of 
the  matter  in  issue.  But  as  it  was  shown  by  sufficient  legal 
evidence,  that  the  ballots  cast  at  said  election  had  been 
kept  and  preserved  in  the  mode  prescribed  by  the  statute, 
and  were  therefore  the  best  evidence  of  the  matter  in 
issue,  and  were  then  present  in  court  and  oftered  as  such 
evidence,  it  seems  to  us  that  no  case  was  made  by  the  ap- 
pellant for  the  introduction  of  secondary  evidence,  and 
therefore  no  error  was  committed  by  the  court  below  in 
the  exclusion  of  such  secondary  evidence. 

We  have  now  considered  and  decided  the  salient  and 
most  important  questions  presented  by  the  record  of  this 
cause,  and  the  appellant's  assignment  of  errors  thereon. 
Other  alleged  errors  of  law  occurring  at  the  trial  and  ex- 
cepted to  are  complained  of  by  the  appellant  in  this 
court;  but  as  these  errors,  if  they  exist,  may  not  occur 
again  upon  another  trial  of  this  cause,  we  deem  it  un- 
necessary for  us  now  to  consider  or  decide  the  questions 
thereby  presented. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee's 
relator,  and  the  cause  is  remanded  with  instructions  to 
sustain  the  appellant's  demurrer  to  the  relator's  informa- 
tion, and  for  further  proceedings  in  accordance  with  this 
opinion. 

Petition  £or  s  rehearing  overruled. 


'  S>AA  m 
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PsoMiasoRT  Note. — PtincipcU  and  Surety. — Oross-OmtplaiiU  by  Surety. '-FUad' 
ing. — In  an  action  on  a  promissory  note,  against  neyeral  alleged  makem, 
a  so-called  "answer*'  hy  one  of  the  defendants,  alleging  that  he  was 
merelj  surety  for  his  co-defendants,  and  asking  relief  accordingly, 
amounts  only  to  a  cross-complaint  against  his  co-defendants. 
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Same. — AppeartvMx, — AUegcUioru  of  Complaint  Deemed  True. — Where,  without 
filing  any  additional  pleading,  such  defendant  submits  the  cause  for 
trial,  every  material  allegation  of  the  complaint  must  be  taken  as  true. 

Same. — Parol  Evidence  Establishing  Chardcter  of  Liability. — Maker. — Gtiaron- 
tor. — Where  a  person,  other  than  the  payee,  endorses  a  promissory  note 
in  blank,  at  the  time  of  its  execution,  he  thereby,  prima  fade^  assumes  the 
liability  of  an  endorser  only,  but  it  may  be  shown  by  parol  evidence, 
that  his  liability  is  that  of  a  joint  maker,  or  of  a  guarantor. 

Same. — Law  of  Place. — The  maker  of  a  promissory  note  payable  in  another 
State  is  liable  according  to  the  laws  of  that  State. 

Same. — Rate  of  Interest, — Law  of  Foreign  State. — Excessive  Damages. — Modifg- 
ing  Judgment. — Remittitur. — Practice  in  Superior  Court. — In  an  action,  in  the 
Superior  Court,  on  a  promissory  note  payable  in  another  State,  and  bear- 
ing interest,  but  stipulating  no  rate,  interest  was  calculated  on  the  note, 
and  provided  for  in  the  judgment,  at  the  rate  of  seven  per  cent.,  though 
there  was  no  allegation  in  the  complaint,  nor  evidence  on  the  trial,  aa  to 
the  rate  of  interest  allowable  in  such  case  by  the  law  of  such  State. 

Heldj  that  it  was  within  the  sound  discretion  of  the  Superior  Court,  on  ap- 
peal to  general  term,  to  remand  the  cause  to  special  term,  with  directions 
to  allow  the  plaintiff  to  remit  the  interest  allowed  in  the  judgment  ex- 
ceeding six  per  cent.,  and  to  direct  that  the  judgment  be  so  modified  as 
to  bear  interest  at  that  rate. 

Prom  the  Marion  Superior  Court. 

"rt^.  Morrow  and  N,  TVusler,  for  appellants. 
J.  T.  Dye  and  A.  C.  Harris,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees,  as  plaintiffs, 
against  the  appellants,  Robert  Browning  and  George  W. 
Parker  and  one  Jacob  H.  Colclazer,  as  defendants,  on  a 
promissory  note. 

In  the  appellees'  complaint,  it  was  alleged,  in  substance, 
that,  on  March  7th,  1876,  the  defendant  Colclazer,  being 
indebted  to  Courvoisier,  Wilcox  &  Co.,  executed  to  them 
his  note  for  three  thousand  five  hundred  dollars,  due  four 
months  after  date,  at  the  German- American  National 
Bank,  of  New  York;  that  the  appellants  Browning  and 
Parker  then  and  there  endorsed  said  note,  intending  to 
become  jointly  liable  thereon  with  said  Colclazer;  that, 
after  the  execution  and  delivery  of  said  note  to  the  said 
payees  thereof,  they  endorsed  the  same  before  maturity, 
to  wit,  on  March  15th,  1876,  for  value,  to  the  appellees, 
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who  were  the  holders  and  owners  thereof;  that  said  note 
was  due  and  unpaid,  and  that,  by  the  terms  of  said  note, 
the  drawers  and  endorsers  thereof  severally  Waived  pre- 
sentment for  payment,  protest,  or  notice  of  protest  and 
non-payment  of  said  note ;  and  that  said  note  was  deliv- 
ered in  New  York,  and  provided  for  five  per  cent,  attor- 
ney's fees,  if  suit  was  brought  thereon ;  and  a  copy  of 
said  note,  with  the  endorsements  thereon,  was  filed  with 
and  made  part  of  said  complaint.     Wherefore,  etc. 

At  the  October  term,  1876,  of  the  court  below,  at 
special  term,  the  appellants  Browning  and  Parker  ap- 
peared and  filed  what  was  called  their  answer  in  this 
action.  In  this  so-called  answer,  the  appellants  alleged,  in 
substance,  "  that  they  endorsed  said  note,  as  surety  for 
Jacob  H.  Colclazer  and  Courvoisier,  Wilcox  &  Co.,  of 
New  York ;  that  the  said  Jacob  H.  Colclazer  was  and  is 
the  principal  in  said  note,  and  received  the  full  benefit 
thereof,  and  that  no  part  of  the  consideration  was  re- 
ceived, at  any  time,  by  these  defendants  or  either  of  them, 
and  that  they  are  accommodation  endorsers  only.  Where- 
fore they  ask  an  order  that  said  judgment  be  made  out 
of  the  property  of  said  defendant  Colclazer." 

The  defendant  Colclazer  made  default,  and  the  cause 
was  then  submitted  to  the  court  for  trial,  and  a  finding 
was  made  for  the  appellees,  in  the  sum  of  three  thousand 
seven  hundred  and  eighty-five  dollars  and  seventy-one 
cents,  and  that  the  appellants  Browning  and  Parker  were 
sureties  on  said  note;  and  judgment  was  rendered  on 
said  finding.  Afterwrrd,  at  the  same  term  of  the  court, 
the  appellants  moved  the  court  in  writing  for  a  new  trial 
of  this  action,  which  motion  was  overruled,  and  to  this 
decision  they  excepted,  and  appealeci  from  said  judgment 
to  the  court  below,  in  general  term.  In  this  latter  court, 
the  appellees  "  having  offered  to  remit  one  hundred  and 
eighty-four  dollars  and  forty-one  cents  of  the  judgment, 
and  having  agreed  that  it  should  be  so  modified  as  to 
draw  six  per  cent,  interest,  the  judgment  of  special  term 


428  SUPREME  COURT  OF  INDIANA. 

Browning  et  al.  v.  Merritt  et  oL 

is  afBrmed,  except  as  to  the  amount  of  one  hundred  and 
eighty-four  dollars  and  forty-one  cents,  and  as  to  the  rate 
of  interest." 

The  cause  was  remanded  to  the  special  term,  with  in- 
structions to  allow  the  appellees  to  enter  a  remittitur  for 
one  hundred  and  eighty-four  dollars  and  forty-one  cents, 
and  to  so  modify  the  judgment  as  that  the  rate  of  interest 
should  be  six  per  centum. 

To  this  judgment  of  affirmance,  the  appellants  excepted, 
and  appealed  therefrom  to  this  court. 

The  appellants  have  assigned  as  errors  the  judgment 
and  orders  of  the  court  below  in  general  term.  In  this 
latter  court,  the  only  error  properly  assigned  by  the  ap- 
pellants was  the  decision  of  the  court  in  special  term,  in 
overruling  their  motion  for  a  new  trial.  The  causes  for 
such  new  trial  assigned  by  the  appellants  were  as  follows : 

"  First  The  judgment  of  the  court  is  not  sustained  by 
tiie  evidence ; 

"  Second.  The  judgment  of  the  court  against  them  is 
contrary  to  law; 

"  Third.    The  excessive  damages ; 

"  Fourth.  Error  in  the  assessment  of  the  amount  of 
recovery,  being  too  large ;  and, 

"  Fifth.  Error  in  the  judgment,  in  this :  the  judgment 
draws  seven  per  cent,  by  its  terms,  when  six  per  cent,  is 
the  legal  rate." 

It  will  be  seen,  from  the  record  of  this  cause,  that  the 
appellants  Browning  and  Parker  did  not  controvert  nor 
call  in  question  any  of  the  averments  of  the  appellees' 
complaint,  in  their  so-called  answer  thereto.  In  truth,  it 
is  a  misnomer  to  call  the  pleading  filed  by  the  appellants 
in  this  action  an  answer.  It  was  the  "written  com- 
plaint" of  the  appellants,  against  their  co-defendant, 
Jacob  H.  Colclazer,  under  the  provisions  of  section  674 
of  the  practice  act.  2  R.  S.  1876,  p.  277.  The  relief 
asked  for  by  the  appellants,  in  their  said  complaint,  vras 
the  relief  provided  in  such  a  case  in  section  675  of  the 


MAY  TERM,  1878.  429 


Browning  ei&Lv.  Merritt  d  aL 


practice  act.  2  R.  S.  1876,  p.  279 ;  Joyce  v.  Whitney,  57 
Ind.  650.  There  was,  therefore,  no  answer  filed  by  the 
appellants  to  the  appellees'  complaint  in  this  case,  al- 
though the  appellants  appeared,  and,  with  the  appellees, 
submitted  the  cause  to  the  court  for  trial  and  finding. 
Under  such  circumstances,  "  every  material  allegation  of 
the  complaint"  must,  '*for  the  purpose  of  the  action,  be 
taken  as  true."  2  R.  S.  1876,  p.  71,  sec.  74.  Where,  as 
in  this  case,  such  a  note  as  the  one  in  suit  is  endorsed, 
concurrently  with  its  execution,  and  at  or  before  its  de- 
livery to  the  payee  thereof,  by  persons  other  than  such 
payee,  the  liability  assumed  by  such  endorsers,  though 
presumptively  that  of  endorsers  merely,  may  be  shown 
by  parol  evidence  to  be  the  liability  of  joint  makers,  or 
of  guarantors,  of  the  note,  according  to  the  intention  of 
the  parties  and  the  facts  of  the  case.  This  is  the  law  in 
this  State,  as  settled  by  numerous  decisions  of  this  court. 
Vore  V.  Hurst,  13  Ind.  551;  Sill  v.  Leslie,  16  Ind.  286; 
Snyder  v.  Oatman,  16  Ind.  265 ;  McGaughey  v.  Elliott,  18 
Ind.  121 ;  Drake  v.  Markle,  21  Ind.  483 ;  Houston  v.  Bru- 
ner,  39  Ind.  376 ;  Roberts  v.  Masters,  40  Ind.  461 ;  Bron- 
son  v.  Alexander,  48  Ind.  244 ;  and  Nurre  v.  Chittenden,  66 
Ind.  462. 

In  the  case  at  bar,  the  allegation  in  the  appellees'  com- 
plaint, that  the  appellants  "  Parker  and  Browning  then 
aud  there  endorsed  said  note,  intending  to  become  jointly 
liable  thereon  with  said  Colchizer,"  the  maker  of  said 
note,  was  a  material  allegation ;  and,  not  having  been 
** specifically  controverted"  by  the  appellants,  this  allega- 
tion must  "  be  taken  as  true."  It  follows  therefore,  that, 
under  the  pleadings  in  this  action,  the  appellees  were 
clearly  entitled  to  a  finding  and  judgment  against  the  ap- 
pellants for  the  amount  due  upon  the  note  in  suit,  which 
was,  under  the  evidence  in  the  record,  the  principal  of 
said  note  and  interest  thereon,  from  and  after  its  date, 
at  the  rate  of  six  per  centum  per  annum,  as  no  rate  was 
specified  in  said  note,  less  a  credit  of  thirty-six  dollars 


430  SUPREME  COURT  OF  INDIANA. 

Browning  elaLv.  Merritt  et  oL 

and  twenty  cents,  on  the  10th  day  of  July,  1876.  The 
amount  of  the  appellees'  recovery,  therefore,  was  merely 
a  matter  of  computation. 

The  note  was  payable  in  New  York,  where  the  rate  of 
legal  interest  on  such  a  contract,  as  is  generally  known, 
is  seven  per  centum  per  annum.  The  statute  of  New 
York,  prescribing  the  rate  of  interest  on  such  a  note,  was 
not  set  up  by  the  appellees  in  their  complaint,  nor  did 
they  prove  the  law  of  New  York,  on  the  trial  of  this 
cause.  It  is  claimed  in  argument  by  the  appellants,  that 
their  contract  was  made  in  and  governed  by  the  law  of 
this  State.  This  would  be  so,  perhaps,  if  their  contract 
was  merely  that  of  endorsers.  Hunt  v.  Standart^  16  Ind. 
83,  and  Rose  v.  The  Park  Bank,  20  Ind.  94.  But  if,  as  the 
record  shows,  the  contract  of  the  appellants  was  that  of 
joint  makers  of  the  note  in  suit,  then  they  were  liable 
according  to  the  law  of  New  York,  where  their  note  was 
payable.  Hunt  v.  Standart^  supra.  It  seems,  that,  in  the 
assessment  of  the  amount  due  on  the  note  sued  on,  in- 
terest was  computed  at  the  rate  of  seven  per  centum  per 
annum,  without  either  an  averment  or  evidence  that  such 
rate  was  the  legal  rate  in  New  York ;  and  the  court  or- 
dered that  its  judgment  should  bear  interest  at  the  same 
rate,  from  the  date  of  the  rendition  thereof. 

In  their  motion  for  a  new  trial,  the  appellants  assigned 
these  errors  of  the  court,  in  relation  to  the  interest  on  the 
note,  as  causes  for  such  new  trial;  but  the  motion  was 
overruled  by  the  court,  in  special  term.  "When  the  cause 
was  before  the  court  below,  in  general  term,  as  we  have 
seen,  the  appellees  having  offered  to  remit  one  hundred 
and  eighty.four  dollars  and  forty-one  cents  of  the  judg- 
ment,  and  having  agreed  that  it  should  be  so  modified  as 
to  draw  six  per  cent,  interest,  the  judgment  of  the  special 
term  was  affirmed,  except  as  to  said  sum  of  one  hundred 
and  eighty-four  dollars  and  forty-one  cents,  and  as  to  the 
rate  of  interest. 
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It  is  earnestly  insisted  by  the  appellants'  counsel,  that 
"  The  appellees  should  have  entered  their  remittitur  and 
modified  their  judgment,  when  the  error  was  pointed  out 
by  the  appellants  in  their  motion  for  a  new  trial,  at  special 
term,  and  that  it  was  too  late  for  them  to  do  so  after  the 
case  was  appealed,  and  the  record,  assignment  of  errors, 
brief  and  submission  had  been  made,  at  general  term." 
There  is  certainly  much  force  and  good  sense  in  this  po- 
sition of  counsel,  as  the  case  was  presented  to  the  court 
below,  in  general  term.  But  the  court,  in  general  term, 
saw  proper  to  accept  the  appellees'  ofter  of  a  remittitur  of 
the  excessive  damages,  and  to  modify  the  judgment  as  to 
the  rate  of  interest  it  should  bear,  as  we  think  that  court 
had  the  right  to  do,  in  the  exercise  of  its  discretion,  and 
affirmed  the  judgment  of  the  special  term  on  that  ofier. 
The  question  presented  for  our  consideration  is,  whether 
the  judgment,  as  affirmed  by  the  general  term,  is  or  is  not 
erroneous.  By  the  judgment  of  affirmance,  the  damages 
assessed  at  the  special  term  were  reduced  by  the  remittitur 
of  one  hundred  and  eighty-four  dollars  and  forty-one 
cents,  and  the  rate  of  interest  on  the  judgment  was  re- 
duced to  six  per  centum  per  annum.  The  appellants  do 
not  claim,  in  this  court,  that  a  larger  sum  should  have 
been  remitted,  or  that  there  should  have  been  a  larger 
reduction  of  the  rate  of  interest.  It  may  be  assumed, 
therefore,  that  the  judgment,  as  affirmed  by  the  general 
term,  is  for  the  right  amount,  and  now  draws  the  legal 
and  correct  rate  of  interest.  In  our  opinion,  the  appel- 
lees' ofter  of  a  remittitur,  and  their  consent  to  the  modifi- 
cation of  the  judgment,  were  peculiarly  addressed  to  the 
sound  discretion  of  the  court,  in  general  term ;  and  we 
can  not  say  that  the  court  erred  in  the  exercise  of  that 
discretion.  The  case  comes  to  us  on  an  appeal  from  the 
judgment  of  the  court,  in  general  term,  and  in  that 
judgment  the  damages  do  not  appear  to  be  excessive, 
and  the  rate  of  interest  thereon  is  six  per  centum  per  an- 
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num.    We  find  no  error  in  the  judgment    of  the  court 
below,  in  general  term. 

The  judgment  of  the  court,  in  general  term,  is  affirmed, 
at  the  appellants'  costs. 


BoYCB  V,  Brady. 

Contract. — Bi-each, — Pleading* — Paainer9hip. — In  an  action  for  damageR  for 
a  breach  of  contract,  the  complaint  aUeged,  that,  at  a  certain  date,  the 
plaintiff  and  the  defendant  had  executed  a  written  contract,  by  the  terma 
of  which  the  defendant  was  to  furnish  all  the  buildings,  machinery,  power 
and  capital,  and  the  plaintiff  was  to  perform  all  the  labor  necessary 
for  manulactoring  all  the  raw  material  of  a  certain  kind,  which  could 
be  purchased  at  a  certain  place  by  the  plaintiff,  at  a  price  not  exceed- 
ing the  ruling  market  price  at  a  certain  other  place ;  that  such  contract 
should  terminate  at  a  specified  time;  that  the  defendant  should  make  all 
sales  of  the  manufactured  article,  and  collect  the  pay  therefor ;  and  that 
he  should  pay  to  the  plaintiff,  as  compensation  for  his  services,  a  cer- 
tain proportion  of  the  net  profits  which  should  he  realized. 

The  several  paragraphs  alleged  severally  as  breaches,  that,  though  the 
plaintiff  had  fully  performed,  and  was  still  ready  to  perform,  his  part 
of  the  contract,  the  defendant  had,  prior  to  the  expiration  of  the  contract, 
failed  and  refused  to  furnish  the  power  necessary  to  carry  on  the  man- 
ufacture of  such  raw  material,  of  which  a  large  quantity  remained 
on  hand ;  that,  prior  to  such  time,  the  power  had  become  entirely 
insufficient,  of  which  the  defendant  hnd  notice,  but  which  he  failed  to 
rectify,  though  a  large  quantity  of  raw  material  remained  on  hand,  not 
manufactured ;  that  the  defendant  had  failed  to  provide  adequate  ma- 
chinery, buildings  and  power ;  and  that  the  defendant  had  failed  and 
refused  to  furnish  the  capital  necessary  for  carrying  on  the  business  and 
purchasing  nil  of  such  raw  material,  though  the  same  could  have  been 
purchased  at  the  price  specified. 

Held,  on  demurrer,  that  such  breaches  were  well  assigned. 

Hddj  also,  that  the  parties  to  the  contract  did  not  thereby  become  partners. 

Same. — EMaux. — Meamire  of  Damages, — It  was  competent  for  the  defend- 
ant in  such  action  to  introduce  evidence  of  the  value  of  the  manufac- 
tured article  at  the  place  where  it  was  manufactured,  during  the  exist- 
ence of  such  contract,  in  order  to  ascertain  the  net  profits. 

Pbactice. — Demurrer. — Motion  to  Make  Heading  Certain, — Where  a  snbstan- 
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tially  good  caase  of  action  is  indefinitely  stated  in  a  pleading  the  defect 
can  be  reached,  not  by  demurrer,  but  by  a  motion  to  make  certain. 

From  the  Delaware  Circuit  Court. 

C.  E.  Shipley  and  W.  March,  for  appellant. 
t/.  S.  Buckles  and  J.  W.  RyaUj  for  appellee. 

WoRDBN,  J. — The  parties  to  this  action  entered  into  the 
following  contract: 

^^  This  agreement  witnesseth :  that  James  Boyce,  of 
Muncie,  Ind.,  of  the  first  part,  and  Jasper  P.  Brady,  of 
Mt.  Summit,  Henry  county,  Indiana,  of  the  second  part, 
have  entered  into  the  following  agreement,  to  wit: 

•;  The  said  party  of  the  first  part  is  to  furnish  a  suitable 
building,  power  and  machinery,  in  or  near  the  town  of 
Mt.  Summit,  aforesaid,  for  the  purpose  of  carrying  on 
and  manufacturing  flax  tow,  and  to  furnish  all  the  capital 
necessary  to  carry  on  said  business,  to  the  extent  of 
working  up  all  the  flax  straw  that  may  be  bought  at  said 
town  of  Mt.  Summit  by  the  party  of  the  second  part,  at 
a  price  per  ton  of  raw  flax  not  greater  than  the  same 
sells  for  at  the  time,  at  Muncie,  Indiana.  The  said  party 
of  the  first  part  is  also  to  make  all  sales,  and  receive  all 
the  money  and  proceeds  of  sales  of  tow,  and  keep  an 
accurate  account  of  the  same. 

"  The  said  party  of  the  second  part  agrees  to  do  all 
the  work  necessary  in  manufacturing  tow,  to  furnish  the 
help  of  his  son  Joseph  K.  Brady,  and  devote  his  and  his 
son's  entire  time  and  attention  to  said  business;  for  and 
in  consideration  of  which  services  said  party  of  the  first 
part  agrees  to  pay  said  party  of  the  second  part  one-third 
of  the  net  profits  after  all  the  stock,  labor  and  expenses 
have  been  deducted. 

"  The  party  of  the  second  part  agrees  not  to  demand,  or 
draw  from  the  profits  of  the  aforesaid  manufacture,  to  ex- 
ceed the  sum  of  fifty  dollars  per  month,  until  July  12th, 
1873,  at  which  time  said  party  of  the  first  part  agrees  to 
Vol.  LXI.— 28 
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■pay  said  party  of  the  second  part  all  the  balance  then 
remaining  due  and  owing  to  said  party  of  the  second  part, 
and  at  which  time  this  article  shall  expire. 

"  It  is  agreed  that  this  article  shall  take  eftect  from  July 
12th,  1871.  ■  In  Witness,"  etc. 

This  action  was  brought  by  Brady,  against  Boyce. 
'     There  were  five  piiragraphs  in  the  complaint,  all  of 
which,  except  the  fourth,  were  founded  upon  the  contract 
above  set  out. 

There  was  a  demurrer  to  each  paragraph,  for  want  of 
^sufficient  facts,  which  was  overruled,  and  exception  taken. 

Issue;  trial  by  jury;  verdict  and  judgment  for  the 
'plaintiff. 

The  errors  assigned  call  in  question  the  correctness  of 
the  ruling  upon  the  demurrers,  and  in  overruling  a  mo- 
tion for  a  new  trial. 

The  fourth  paragraph  was  the  common  count  for  work 
and  labor,  and  the  demurrer  to  this  was  correctly  over- 
ruled. 

The  first  paragraph  alleged,  by  way  of  breach  of  the 
contract  on  the  part  of  the  defendant,  "  That  said  plain- 
tiff commenced  operations  under  said  contract  on  the 
12th  day  of  July,  1871,  and  continued  thereat,  and  per- 
formed in  all  things  his  part  of  said  contract,  until  the 
17th  day  of  November,  1872,  and  was  then  ready  and 
willing  to  perform  all  his  part  of  said  contract  to  be 
performed  thereafter,  and  that  said  defendant  failed 
to  furnish  power  to  run  the  machinery  of  said  mill, 
from  the  12th  day  of  — — ,  1872,  to  the  19th  day  of 
November,  1872,  and  said  mill  did  not  run,  nor  was  any 
material  worked  up  at  said  mill,  after  the  time  aforesaid, 
to  wit,  the  19th  day  of  November,  1872;  that  there  has 
teen  at  all  times  since  the  execution  of  said  contract  a 
quantity  of  flax  straw  at  said  mill  to  work  it  up  to  its 
fullest  capacity;  that  said  plaintiff's  per  cen^.  or  interest 
in  the  profits  of  said  business  for  the  months  said  mill 
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was  kept  ia  operation  wad  about  $150  per  month,  and 
would  have  been  equally  that  sum  for  the  time  said  mill 
has  been  unemployed  ;  and  that  by  reason  of  said  failure 
to  furnish  sufficient  or  proper  power  in  said  mill  by  the 
defendant,  said  plaintiff  has  been  unable,  since  the  Ist 
.day  of  May,  1872,  to  operate  the  ^ame,  to  his  great  dam- 
age, to  wit,  ?2,000." 

j  The  second  paragraph  alleged,  by.  way  of  breach, 
J*  That,  pursuant  to  said  contract,  the  plaintiff  moved 
iwith  his  son  to  said  town  of  Mt.  Summit,  and  commenced 
the  purchase  "  [of  flax  straw  ?]  "  and  manufacture  of  tow  for 
defendant,  according  to  said  contract,  and  continued  so  buy<i- 
ing  and  working  until  the  1st  day  of  May,  1872,  when  thd 
power  in  said  mill  became  inadequate  to  the  demands  of 
the  business,  and  failing  entirely  on  said  last  named  day^ 
.Qf  which  the  defendant  was  duly  notifi!ed  ;  and  the  plain- 
tiff says,  that,  from  that  time  until  the  19th  day  of  Novem- 
ber, 1872,  he  has  been  ready,  willing  a.nd  anxious  to  go 
0n  in  said  business  under  said  contract,  yet  said  defend* 
lint  failed  entirely  and  refused  to  furnish  the  means: nec- 
essary to  the  conversion  of  said  straw  into  tow,  although 
there  was  and  has  been  at  all  times  since  the  12th  day  of 
July,  1871,  until  now,  a  quantity  of  flax  straw  in  the  yard 
of  said  mill,  and  belonging  to  said  defendant,  largely  in 
excess  of  the  working  capacity  of  the  same ;  yet  the  de^ 
fendant  has  failed  and  refused  to  furnish  the  necessary 
power  and  machinery  to  its  manufacture,  thereby  depriv- 
ing the  plaintiff  of  the  profits  he  could  and  would  have 
realized  out  of  said  business,  had  defendant  complied  with 
said  contract;  that,  by  reason  of  said  defendant's  failures 
as  aforesaid,  said  plaintiff  has  been  damaged  in  the  sum 
of  $2,000." 

'  The  breach  alleged  in  the  third  paragraph  was  as  follows : 
f^That,  pursuant  to  said  contract  and  agreement,  the 
plaintiff  went  to  said  point  of  Mt.  Summit,  ready  and 
willing  to  proceed  in  good  faith  to  the  fulfilment  and 
carrying  out  of  said  contract,  and  did,  pursuant  thereto 
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J>urchase  a  large  quantity  of  flax  straw,  to  wit, tons, 

at  prices  satisfactory  to  the  defendant,  and  was  ready, 
and  has  been  at  all  times  since  ready^  to  go  on  in  the 
manufacture  thereof;  but  that  said  defendant  has  wholly 
&iled  and  refused,  and  still  fails  and  refuses,  to  provide 
ttiitable  and  adequate  machinery,  buildings  or  power  to 
work  up  the  aforesaid  material  on  hand,  or  purchased  by 
plaintiff,  and  has,  since  May  2d,  1872,  failed  and  refused 
to  purchase,  or  furnish  means  to  plaintiff  to  purchase, 
large  quantities  of  straw  in  that  locality  for  sale ;  and 
that,  if  defendant  had  performed  said  contract  in  its  con* 
ditions,  the  plaintiff  could,  by  virtue  thereof,  have  madd 
large  sums  of  money ;  but,  on  the  contrary,  the  defendant 
fiiiled  wholly  in  said  contract,  whereby  the  plaintiff  i) 
damaged  (2,000." 

The  breach  alleged  in  the  fifth  paragraph  was  $^ 
follows : 

^^  The  plaintiff  farther  avers^  that  he  entered  upon  th^ 
discharge  of  his  duties  and  obligations  under  said 
oontraot^  according  to  the  terms  thereof,  and  in  all 
things^  on  his  part,  performed  said  contract  faithfullyi 
ao  far  as  he  was  able  to  do  in  consequence  of  the 
failures  of  the  defendant  hereafter  stated:  But  that 
the  defendant  failed  and  refused  to  perform  his  part 
of  said  contract^  in  this,  that  he  refused  to  furnish 
the  necessary  funds  to  carry  on  said  business;  that 
he  failed  and  refused  to  furnish  the  necessary  funds  to 
buy  all  the  flax  straw  that  could  have  been  bought  at 
said  Mt.  Summit  at  the  same  price  the  same  was  selling 
for  in  Muncie;  that  he  failed  and  refused  to  furnish 
the  necessary  building,  machinery  and  power  neces* 
sary  and  competent  to  work  up  all  the  flax  straw  into 
tow,  that  could  be,  or  might  have  been,  bought  by  the 
pkintifi'  at  said  Mt.  Summit ;  that  he  failed  and  refused 
to  keep  correct  accounts  of  the  sales  and  pay  over  to 
plaintiff  at  least  (50  per  month  from  and  after  the 
12th  day  of  July,  1871 ;  that  he  failed  and  refused  to  ai« 
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Ipw  the  plaintiff  to  proceed  with  the  manufacture  of  said 
tow,  and  in  all  of  the  aforesaid  failures  and  refusals,  the 
defendant  still  continues  to  fail  and  refuse,  as  herein 
above  charged,  to  the  damage  of  the  plaintiff  of  $3,000. 
Wherefore,"  etc. 

Some  of  the  objections  urged  to  the  several  paragraphs 
based  on  the  contract  set  out  are  made  on  the  theory 
that  the  contract  makes  the  parties  thereto  partners.  We 
do  not  think  that  the  contract  made  the  parties  partners. 

Brady  was  to  have  one-third  of  the  net  profits  of  the 
business  as  compensation  for  his  and  his  son's  services. 
This,  as  we  construe  the  contract,  means  nothing  more 
than  that  Brady  was  to  have  a  sum  equal  to  one-third  of 
Idle  net  profits,  for  such  compensation. 

Brady  had  no  lien  on  the  profits  as  against  the  credit- 
ors of  Boyce,  and  clearly  was  not  a  partner,  according 
to  the  case  of  Keiser  v.  The  State^  58  Ind.  379,  and  author- 
ities there  cited. 

We  ar^  of  opinion,  that  each  of  the  paragraphs  on  the 
special  contract  was  good  on  demurrer.  Each  alleged 
performance,  and  a  willingness  and  readiness  to  perform, 
on  the  part  of  the  plaintiff,  and  a  failure  to  perfonn 
on  the  part  of  the  defendant,  stating  the  particulars  in 
which  the  failure  consisted,  whereby  the  plaintiff  wae 
damaged.  Some  of  the  paragraphs  may  have  been  to 
some  extent  indefinite  and  uncertain,  but  uncertainty  iu 
a  complaint,  where  there  is  substantially  a  good  cause 
of  action  stated,  is  no  ground  for  demurrer. 

There  was  no  error  in  the  ruling  on  the  demurrers. 

We  come  to  the  motion  for  a  new  trial. 

We  have  not  examined  all  the  grounds  upon  which  a 
new  trial  was  asked. 

There  was  one  upon  which  we  think  it  should  have 
been  granted,  and  we  need  not  consider  the  others. 

The  defendaent,  at  the  proper  time,  offered  to  prove  the 
value  of  tow  per  ton,  at  Mount  Summit,  from  the  12th 
day  of  July,  1872,  to  the  12th  day  of  July,  1873,  but  the 
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evidence  was  objected  to  by  the  plaintiff  and  excluded  by 
the  court.     In  this  we  think  the  court  erred. 

The  chief  ground  of  complaint  in  the  paragraphs  upon 
the  special  contract  was,  that  the  defendant  had  failed 
to  perform  the  contract,  whereby  the  plaintiff'  was  pre- 
vented from  realizing  the  profits  that  he  would  have 
made  if  the  defendant  had  performed  the  contract  on 
his  part. 

The  value  of  the  manufactured  tow,  it  seems  to  us, 
was  a  factor  that  entered  into  the  estimation  of  the  plain- 
tiff's damages.  The  plaintiff  himself  gave  evidence 
touching  the  cost  of  manufacturing  the  tow  from  the  flax 
straw.  The  net  profits,  it  seems  to  us,  would  be  the 
value  of  the  tow,  less  the  cost  of  the  raw  material  and 
the  cost  of  manufacturing. 

Now,  the  plaintiff  was  not  entitled  to  any  more  dam- 
ages than  one-third  of  the  profits  that  might  have  been 
made  during  the  time  provided  for  by  the  contract,  if  the 
game  had  been  duly  performed  by  the  defendant;  and  in 
estimating  those  damages,  it  seems  to  us  to  have  been 
quite  proper  to  ascertain  the  cost  of  the  raw  material/ 
the  expense  of  manufacturing,  and  the  value  of  the  man- 
ufactured article,  in  order  to  ascertain  how  much  the* 
profits  would  have  been. 

The  judgment  below  is  reversed,  with  costs,  and  the' 
cause  is  remanded  for  a  new  trial. 


Ogle  et  al.  i;.  Dill  et  al. 

Practice. —  Venire  De  Novo, —  Uncertainty  in  Annren  to  InterrogalorieB, — -Bi- 
atmetion  to  Jury. — Supreme  Court. — A  party  to  an  action  having  requested 
''the  court  to  submit  to  the   jury"  certain  interrogatories  annexed  to, 
such  request,  and  the  court  having  instructed  the  jury  as  to  the  form  of 
their  verdict,  but  without  aHuding  to  such  interrogatories,  the  jury 


MAY  TERM,  1878.  48d 


Ogle  eloLv.  Dill  et  oL 


returned  a  general  verdict  for  the  opposite  party,  and  also  answers  to  the 

interrogatories. 
Hdd^  on  motion  for  a  venire  de  novo,  for  uncertainty  in  such  answers,  that 

such  Interrogatories  form  no  part  of  the  record  on  appeal  to  the  Supreme 

Court. 
Held,  also,  that  there  was  no  error  in  the  refusal  of  the  court  below  to  re* 

quire  such  answers  to  be  made  definite. 
Heldj  also,  that  a  venire  de  novo  should  not  be  awarded  merely  because  of 

the  failure  of  the  jury  to  return  a  definite  answer  to  an  interrogatory. 

From  the  Hamilton  Circuit  Court. 

A.  F.  Shirts  and  G.  Shirts^  for  appellants. 

J.  W.  Evans  and  R.  R.  Stephenson^  for  appellees. 

HowK,  J. — The  appellants,  as  plaintiffs,  sued  the  appeU 
lees,  as  defendants,  in  this  action,  in  a  complaint  of  three 
paragraphs. 

In  each  of  the  said  paragraphs  the  appellants  alleged, 
that  they  were  severally  the  resident  owners  of  adjoining' 
quarter  sections  of  land  in  Hamilton  county,  Indiana,  par- 
ticularly described  therein,  through  which  there  flowed,^ 
from  east  to  west,  a  stream  called  Stony  Creek ;  that  the 
appellees  Dill  and  Dill  were  the  owners  of  real  estate  in 
said  county,  adjoining  the  lands  of  the  appellant  Ogle 
on  the  south  and  south-west,  into  and  through  which  real 
estate  said  stream  also  flowed ;  and  that  the  appellees  had 
erected  across  said  Stony  Creek  a  mill-dam,  particularly, 
described  therein. 

In  each  of  said  paragraphs  there  were  other  averments^ 
which  we  need  not  especially  notice  in  this  opinion,  aa 
the  sufficiency  of  neither  of  the  paragraphs  of  the  com- 
plaint is  called  in  question  in  this  court. 

In  the  first  paragraph  of  their  complaint,  the  appel- 
lants prayed,  that  "a  writ  for  the  assessment  of  damages, 
caused  by  the  construction  of  said  dam*'  might  he  issued 
according  to  law,  and  the  proper  proceedings  taken,  and 
that,  on  final  hearing,  the  appellees  Dill  and  Dill  might  be 
required  to  pay  the  appellants  the  damages  found  in  their 
favor,  and  for  other  proper  relief. 

In  the  second  paragraph,  the  appellants  demanded 
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judgment  for  six  thousand  dollars  damages,  and  that  the 
height  of  the  dam  might  be  reduced,  etc. 

And  in  the  third  paragraph,  the  appellants  demanded 
judgment  against  the  appellees  Dill  and  Dill  for  two 
thousand  dollars  damages,  that  said  mill-dam  be  abated^ 
and  for  other  proper  relief. 

To  the  appellants'  complaint,  the  appellees  Dill  and  Dill 
jointly  answered  in  two  paragraphs,  which  said  para- 
graphs are  set  out,  in  substance,  in  the  case  of  Ogle  v. 
Dill,  55  Ind.  130,  between  the  same  parties,  and  need  not 
be  here  repeated. 

For  a  third  paragraph  of  their  answer,  the  appellees 
Dill  and  Dill  subsequently  filed  a  general  denial. 

To  each  of  the  first  and  second  paragraphs  of  said  an- 
swer, the  appellants  demurred,  upon  the  ground  that  it 
did  not  state  facts  sufiicient  to  constitute  a  cause  of  ac- 
tion, which  demurrers  were  severally  overruled,  and  to 
each  of  these  decisions  the  appellants  excepted.  The  ap- 
pellants then  replied  by  a  general  denial  to  said  first  and 
second  paragraphs  of  answer. 

The  issues  joined  were  tried  by  a  jury,  and  a  general 
yerdict  was  returned  for  the  appellees.  With  their  gen- 
eral verdict,  the  jury  also  returned  their  special  findings 
aa  to  particular  questions  of  fact,  submitted  to  them  by 
the  parties  under  the  direction  of  the  court. 

The  appellants  moved  the  court  in  writing  for  a  new 
trial  of  this  cause,  which  motion  was  overruled,  and  to 
this  decision  they  excepted.  The  appellants'  written  mo- 
tion for  a  venire  de  novo  was  also  overruled,  and  they  ex- 
cepted to  this  decision. 

Judgment  was  then  rendered  on  the  verdict,  in  favor  of 
the  appellees,  from  which  judgment  this  appeal  is  now 
prosecuted. 

The  following  alleged  errors  of  the  court  below  are 
assigned  by  the  appellants  in  this  court: 

1.    The  overruling  of  their  demurrers  to  the  first  and 
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second  paragraphs  of  the  answer  of  the  appellees  Dill 
and  Dill ; 

2.  The  overruling  of  their  motion  for  a  new  trial; 
and, 

8.    The  overruling  of  their  motion  for  a  venire  de  novo. 

We  will  consider  and  decide  the  questions  presented  by 
these  alleged  errors  in  the  order  of  their  assignment. 

1.  The  sufficiency  of  the  first  and  second  paragraphs 
of  the  answer  of  the  appellees  Dill  and  Dill  was  consid- 
ered by  this  court  in  Ogle  v.  Zh'tt,  supra^  when  this  cause 
was  before  us  on  an  appeal  from  an  order  of  the  court 
below,  dissolving  a  temporary  restraining  order.  It  was 
then  held,  upon  the  authority  of  Lane  v.  Miller^  27  Ind. 
584,  that  these  paragraphs  of  answer  were  sufficient,  upon 
demurrer  thereto,  upon  the  same  ground  of  objection ; 
and  we  know  of  no  reason  why  we  should  not  adhere  to 
that  decision.  It  is  conceded  by  the  appellants'  counsel, 
as  we  understand  them,  that  these  paragraphs  of  answer 
constituted  a  good  defence  to  the  cause  of  action  stated  in 
the  second  paragraph  of  the  appellants'  complaint;  but 
they  claim,  that  neither  of  the  said  paragraphs  of  answer 
was  a  good  defence  to  either  the  first  or  third  paragraphs 
of  said  complaint.  In  this  view  of  the  case,  however,  it 
seems  to  us  that  counsel  are  mistaken.  In  our  opinion, 
the  facts  stated  in  said  two  paragraphs  of  answer  were 
sufficient,  if  true,  to  constitute  a  full  and  complete  de- 
fence to  the  alleged  cause  of  action,  stated  in  either  para- 
graph of  the  appellants'  complaint ;  and  therefore  we  hold, 
that  their  demurrers  were  properly  overruled. 

2.  In  discussing  the  alleged  error  of  the  court,  in  over- 
ruling their  motion  for  a  new  trial,  the  appellants'  attor- 
neys have  alluded  to  the  fourth  cause  assigned  for  such 
new  trial,  and  none  other,  in  their  argument  of  this  ac- 
tion in  this  court.  This  fourth  cause  for  a  new  trial  was 
as  follows : 

"  4th.  For  error  of  law,  committed  by  the  court  on  the 
trial  of  said  cause,  in  giving  to  the  jury  instructions  num- 
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bered  one,  two  and  three,  asked  by  the  defendants,  over, 
the  objections  of  the  plaintifis." 

The  argument  of  the  appellants'  counsel,  in  connection 
with  these  instructions,  is  wholly  hypothetical.  All  that, 
they  say  in  this  connection  is  comprised  in  this  short  sen- 
tence :  "  If  we  are  correct  in  our  argument  upon  the  de- 
murrers to  the  answers,  then  these  instructions  are  clearly, 
bad."  The  negative  of  this  proposition  must  also  be  true ; 
and,  as  they  were  not  correct,  as  we  have  seen,  in  their, 
argument  upon  the  demurrers  to  the  answers,  it  must  fol- 
low, that  the  instructions  complained  of  by  the  appel-. 
lants'  counsel  were  clearly  good.  We  need  not  set  out* 
these  instructions  in  this  opinion.  The  substance  of  the 
instructions  was,  that,  if  the  jury  found  from  the  evi- 
dence, that  the  appellees  and  those  under  whom  they 
claimed  title,  for  twenty  years  or  more  before  the  com-, 
mencement  of  this  action,  had  and  held,  and  exercised 
and  enjoyed,  the  right  to  erect  and  maintain  the  mill- 
dam,  of  the  same  or  greater  height  than  the  one  then  in 
controversy,  and  that,  during  all  said  time,  the  appellants, 
and  their  grantors  had  the  legal  right  and  capacity  to 
prevent  the  overflow  of  their  said  lands,  and  failed  so  ta 
do,  then  their  finding  should  be  for  the  appellees.  The 
appellants'  attorneys  have  failed  to  point  out  any  objec- 
tions to  these  instructions ;  and  it  seems  to  us,  that  they 
contain  a  fair  statement  of  the  law  applicable  to  the 
issues  and  the  evidence  in  the  cause,  and  were  as  favorar 
ble  to  the  appellants  as  they  could  reasonably  ask  for. 
Postlethwaite  v.  Payne^  8  Ind.  104;  Snowden  v.  WilaSj  19 
Ind.  10;  and  Lane  v.  Miller,  supra. 

3.  The  third  error,  assigned  by  the  appellants,  is  the 
overruling  of  their  motion  for  a  venire  de  novo.  This  mo- 
tion was  in  writing,  and  the  reasons  assigned  therein,  fop 
the  issue  of  said  writ,  were  as  follows : 

"1st.  That  the  answers  of  the  jury  to  the  interroga-; 
tories  numbered  1^  2,  4,  5, 10,  11  and  13,  as  asked  by  the 


MAY  TERM,  1878.  44S 


Ogle  et  at.  v.  Dill  el  oL 


plaintiffs  in  said  cause,  are  too  vague,  uncertain  and  in- 
definite; and, 

"  2d.  That  the  said  special  findings  of  said  jury,  as 
the  same  were  answered  by  said  jury  do  not  cover  and 
embrace  all  the  issues  in  said  cause." 

The  answers  of  the  jury,  to  the  most  of  these  interroga- 
tories were  to  the  effect  that  the  matters  inquired  about 
were  not  shown  by  the  testimony.  When  the  jury  re-- 
turned  their  general  verdict,  with  the  interrogatories  and 
their  answers  thereto,  it  appears  from  the  record,  that  the' 
appellants  "  moved  the  court  to  direct  said  jury  to  retire 
to  their  room  and  render  specific  and  full  answers"  to 
said  interrogatories  1,  2,  4,  5,  10,  11  and  13,  "  and  that 
said  jury  be  instructed  to  answer  said  18th  interrogatory- 
by  yes  or  no";  which  motion  the  court  overruled  and 
discharged  the  jury,  over  the  appellants'  objections,  upon 
the  ground  that  said  interrogatories  were  not  fully  and 
definitely  answered,  to  which  action  of  the  court  the  ap- 
pellants excepted. 

It  is  claimed  by  the  appellees'  counsel,  in  argument, 
that  the  interrogatories  to  the  jury  "are  not  properly  a 
part  of  the  record  in  this  cause,"  and  that  "  the  jury  were 
not  bound  to  answer  them,  when  they  concluded  or- 
elected  to  find  a  general  verdict."  It  seems  to  us,  that 
this  position  of  counsel  is  well  taken,  and  that  the  appel- 
lants can  not  complain  of  the  alleged  erroneous  action  of 
the  court  below  in  this  regard. 

In  section  836  of  the  practice  act,  it  is  provided,  that, 
"in  all  cases,  when  requested  by  either  party,"  the  court 
shall  instruct  the  jury,  "if  they  render  a  general  verdict, 
to  find  specially  upon  particular  questions  of  fact  to  be 
stated  in  writing."     2  R.  S.  1876,  p.  171. 

The  appellants'  interrogatories,  after  giving  the  title  of 
the  cause,  were  prefaced  as  follows  :  "  The  plaintiffs  in 
the  above  entitled  cause  request  the  court  to  submit  to 
the  jury  the  following  interrogatories." 

The  instructions  of  the  court  to  the  jury  are  properly  in 
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the  record.  It  appears  therefrom,  that  the  court  instructed 
the  jury,  fully  and  explicitly,  as  to  the  form  of  their  verdict ; 
hut  there  is  nothing  in  the  record  to  indicate  either  that 
the  appellants  requested  the  court  to  instruct,  or  that  the 
court  of  its  own  motion  did  instruct,  the  jury  in  this  case, 
af  they  rendered  a  general  verdict,  to  find  specially  upon 
the  particular  questions  of  fact  stated  in  writing  by  the 
appellants. 

In  this  state  of  the  record,  it  seems  to  as  that  the  ap- 
pellants' interrogatories  were  not  properly  submitted  by 
the  court  to  the  jury,  and  did  not,  for  this  reason,  become 
a  part  of  the  record  of  this  action.  Therefore,  the  court 
did  not  err  in  its  refusal  to  direct  the  jury,  after  the  re- 
turn of  their  verdict,  to  retire  to  their  room,  and  render 
specific  and  full  answers  to  the  appellants'  interrogatories. 
It  has  been  often  held  by  this  court,  that  it  was  not  error  to 
refuse  to  submit  to  a  jury  an  interrogatory,  at  the  request 
ofa  party,  where  the  request  is  absolute  and  unconditional 
and  not  in  the  event  that  they  find  a  general  verdict. 
Hodgson  V.  Jeffries,  52  Ind.  834. 

It  would  seem  to  follow,  that,  in  such  a  case,  the  party 
would  be  in  no  condition  to  complain  of  the  action  of  the 
court  in  refusing  to  require  the  jury,  after  verdict,  to 
render  a  full  and  explicit  answer  to  such  interrogatory. 

In  thi^  case  there  can  be  no  doubt  but  that  the  general 
verdict  of  the  jury  fully  disposed  of  the  issues,  and  au- 
thorized a  final  judgment. 

In  such  a  case,  it  was  held  by  this  court,  and  we  think 
oorcectly,  that  a  venire  de  novo  ought  not  to  be  awarded 
because  of  the  failure  of  the  jury  to  return  a  definite  an- 
swer to  an  interrogatory.   McElfresh  v.  Oiiardy  82  Ind.  408. 

So  that,  in  any  event,  it  seems  clear  to  us  that  no  error 
was  committed  by  the  court  in  overruling  the  appellants' 
motion  for  a  venire  de  novo. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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COLGLAIZER  V.  ThB  ToWN  OP  SaLEM. 

Taws, — Ordinance  Requiring  Lieenae  to  Retail. — Voluntary  Ihymeni, — Com* 
plaint. — Dure98. — In  an  action  against  an  incorporated  town,  to  recover 
back  money  paid  to  the  defendant,  by  the  plaintiff,  for  a  license  to  retail 
intoxicating  liquors,  as  required  by  an  ordinance  of  such  town,  the  plain- 
tiff alleged  in  his  complaint,  that,  **  by  reason  of  threats  and  menaces", 
made  by  the  *^  defendant's  officers,  to  prosecute  him  under  said  ordinance, 
and  in  fear  of  arrest,  fine  and  imprisonment,"  etc.,  he  had  involuntarily 
paid  the  same. 

Held,  on  demurrer,  that  .such  payment  was  voluntary,  and  that  therefore 
the  complaint  i.^  insufficient  on  demurrer. 

From  the  Washington  Circuit  Court. 

H.  Heffren  and  J.  A.  Zaring^  for  appellant. 
W.  H,  Thompson,  A.  B.  Collins  and  S.  B.  VoyleSy  for  ap- 
pellee. 

Perkins,  J. — Suit  by  the  appellant,  against  the  appellee, 
to  recover  back  one  hundred  dollars,  paid  by  the  former 
to  the  latter. 

The  complaint  alleges,  that  the  appellant  was  duly  li- 
censed by  the  board  of  county  commissioners,  to  retail 
spirituous,  etc.,  liquors ;  that  the  town  of  Salem  passed 
an  ordinance  requiring  a  license  from  said  corporation  to 
retail,  for  which  the  sum  of  one  hundred  dollars  was  to 
be  paid ;  and  that, ''  by  reason  of  threats  and  menaces  of 
defendant's  officers,  to  prosecute  him  under  said  ordinance, 
and  in  fear  of  arrest,  fine  and  imprisonment,"  etc.,  he  did 
involuntarily  pay  said  sum  of  one  hundred  dollars,  for 
which  he  asks  judgment,  etc. 

A  demurrer  to  the  complaint  was  sustained. 

Final  judgment  for  the  appellee. 

The  ruling  upon  demurrer  is  assigned  for  error  in  this 
court. 

The  ruling  was  not  erroneous.  The  Town  of  Brazil  v. 
Kress,  55  Ind.  14,  and  cases  cited ;  Snyder  v.  Braden,  58 
Ind.  143.  These  cases  show  what  is  not  duress,  and  the 
present  case  falls  within  them. 
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The  following  cases  show  what  is  duress.  Jenks  v.  it- 
ma  Township^  17  Ind.  326;  Lima  Township  v.  Jenks^  20 
Ind.  801 ;  Brooks  v.  Berryhill,  20  Ind.  97 ;  The  Lafayette^ 
etc.y  B.  B.  Co,  V.  Pattison^  41  Ind.  312. 

In  the  case  before  us,  the  town  of  Salem  had  adopted 
an  ordinance  imposing  penalties  for  retailing  without  li- 
cense. 

The  mode  of  enforcing  the  ordinances  of  municipal 
corporations  is  by  suit  for  the  penalties  incurred  by 
breaches  thereof.  Green  v.  The  City  of  Indianapolis^  22 
Ind.  192 ;  Green  v.  The  City  of  Indianapolis^  25  Ind.  490 ; 
Whitson  V.  The  City  of  Franklin,  84  Ind.  392 ;  The  City 
of  Huntington  v.  Pease,  56  Ind.  305. 

If  the  api>ellant,  therefore,  in  the  case  before  us,  failed 
to  take  out  license,  and  sold  without  license,  he  exposed 
himself  to  a  suit  for  the  penalty,  which  suit  he  could 
have  defended,  and  in  which  he  could  have  tested  the  va- 
lidity of  the  ordinance.  Such  suit  is  what  he  was  threat- 
ened with,  as  we  must  understand,  and  such  threats  con- 
stituted the  duress  complained  of  in  this  suit,  under  which 
he  paid  the  amount  demanded  for  license.  The  case  is 
this :  The  town  of  Salem  adopted  an  ordinance  requir- 
ing a  license,  and  imposing  a  penalty  for  failing  to  comply 
with  the  requisition.  The  appellant  believed  the  Ordi- 
nance void.  He  thought  he  could  test  its  validity  in 
either  of  two  ways,  viz. :  by  resisting  a  suit  for  the  pen- 
alty, or  by  paying  the  license  money  and  then  suing  to 
recover  it  back.  He  voluntarily  chose  the  latter  course. 
The  payment  was  voluntary,  though  made  under  a  mis- 
taken idea  of  the  law  touching  the  right  to  recover  back 
the  amount  thus  paid. . 

It  cjan  not  be  recovered  back.  Snyder  v.  Braden,  supra, 
and  The  Lafayette,  etc,,  R.  B.  Co.  v.  Pattison,  supra. 

The  judgment  is  affirmed,  with  costs. 
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Morgan  v.  The  State. 

Criminal  lixw,— Larceny. — Indictment. — Particuiarityof  Description  of  Prop- 
erty Stolen. — Evidence. — Where  an  indictment  for  larceny  contains  a  par- 
ticular, though  unnecessary,  description  of  the  property  alleged  to  have 
been  stolen,  by  way  of  identifying  it,  the  evidence  must,  to  warrant  a 
conviction,  establish  such  description. 

Same.  —  Fanawcc.— Evidence  of  the  larceny  of  a  "Smith  &  Wesson"  re- 
volver will  not  justify  a  conviction  under  an  indictment  charging  the 

■    larceny  of  a  **  Smith  &  Weston"  revolver. 

From  the  Montgomery  Circuit  Court. 

J.  B.  Courtney^  for  appellant. 

C.  A.  Buskv%  Attorney  General,  for  the  State.  , 

NiBLACK,  C.  J.  —  The  appellant,  James  Morgan,  wae 
.prosecuted  in  the  court  below,  on  an  indictment  contain- 
ing two  counts. 

The  first  count  was  for  burglary;  the  second  for  grand 
larceny.  There  was  a  trial  and  a  conviction  upon  the 
second  count  of  the  indictment. 

The  principal  article  with  which  the  appellant  was 
charged  with  stealing  Was  a  "  Smith  &  Weston"  revolver, 
valued  at  eight  dollars. 

On  the  trial,  August.  Mayer,  the  prosecuting  witness, 
testified,  amongst  other  things,  that  he  had  lost  a  pistol 
worth  eight  dollars,  at  the  time  alleged  in  the  indict- 
ment. A  pistol  was  then  handed  to  the  witness,  which 
he  identified  as  the  one  he  had  lost.  The  pistol  thus 
identified  was  known  as  a  "  Smith  &  Wesson'^  revolver, 
and  was,  over  the  objection  of  the  appellant,  admitted  in 
evidence  to  the  jury. 

.  At  the  proper  time  the  appellant  asked  the  court  to 
instruct  the  jury,  that  "  proof  that  a  *  Smith  &  Wesson' 
Revolver  was  taken  from  the  witness,  August  Mayer,  will 
not  support  the  allegation  in  the  indictment  that  a'  Smith 
ifc.  Weston' revolver  had  been  taken  from  said  Mayer," 
but  the  court  refused  to  so  instruct  the  jury. 

It  is  a  well  established  rule  in  criminal  proceedings, 


61    447 
165    402 


448  SUPREME  COURT  OF  INDIANA. 

Moi^an  V.  The  State. 

that  where,  in  an  indictmeQt,  a  particular  description  is 
given  by  way  of  identifying  an  article  of  property  al- 
leged to  have  been  stolen,  the  State  is  bound  by  the  de- 
scription thus  given,  and  that,  to  justify  a  conviction,  thie 
evidence  must  sustain  the  description  contained  in  the 
indictment.  Starkie  Ev.,  8th  Am.  Ed.,  628 ;  1  Bishop 
Crim.  Proced.,  sec.  579;  1  Wharton  Crim.  Law,  sections 
592,  610. 

Allegations  of  weight,  magnitude,  number  and  value 
are  generally,  but  not  always,  exceptions  to  this  rule,  but 
none  of  these  exceptions  apply  to  the  case  at  bar. 

Where  a  chattel  has  obtained  a  particular  name  of  its 
own,  it  ought  to  be  described  by  that  name,  so  that  the 
proof  will  certainly  correspond  with  the  description. 
2  Russ.  Crimes,  p.  814;  2  Bishop  Crim.  Proced.,  supra^Qec^ 
tion  738. 

Where  an  indictment  for  larceny  contains  particulars 
descriptive  of  the  property  stolen,  though  unnecessarily 
inserted,  such  particulars  must  be  proved  on  the  trial. 
The  State  v.  Jackson^  80  Me.  29. 

In  the  case  before  us  the  description  of  the  pistol  was 
unnecessarily  particular,  but,  having  been  so  inserted  in 
the  indictment,  it  had  to  be  proved  as  inserted,  to  make 
out  a  case  against  the  appellant. 

The  State  had4ts  option  as  to  the  description  it  should 
give  to  the  pistol, .  and,  having  adopted  a  particular  de* 
Bcription,  it  was  bound  by  it  on  the  trial.  Wertz  v.  The 
State,  42  Ind.  161. 

We  are  of  the  opinion,  that  there  is  a  material  difter* 
ence,  as  a  matter  of  description,  between  the  names  of 
"  Weston  "  and  "  Wesson,"  and  that,  in  consequence,  there 
was  a  substantial  variance  between  the  description  of  the 
pistol  in  the  indictment  and  the  evidence  on  the  trial.  Black 
V.  The  State,  57  Ind.  109. 

We  think  the  court  erred  in  refusing  to  give  the  ia* 
struction  asked  for  by  the  appellant. 
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The  judgment  is  reversed,  and  the  cause  is  remanded 
for  a  new  trial. 

The  clerk  will  give  the  necessary  notice  for  the  return 
of  the  prisoner. 


Brown  v.  Rogers,  Guardian. 

AOBEED  Statememt. — Emdence, — Guardian  and  Ward. — ^In  Enaction  against 
a  guardian,  for  the  value  of  services  voluntarily  rendered  by  the  plain- 
tiff in  maintaining,  educating  and  caring  for  the  ward,  over  and  above 
the  value  of  the  latter's  services,  the  cause  was  submitted  to  the  court 
for  decision,  on  an  agreed  statement  of  facts  as  to  the  extent  and  char- 
acter, but  not  as  to  the  value,  of  any  of  such  services. 

Hdd^  the  defendant  denying  the  plaintiff's  right  to  recover,  and  there  being 
no  evidence  introduced  as  to  such  value,  that  the  finding  should  be  in 
favor  of  the  defendant. 

From  the  Marion  Circuit  Court. 

jR.  Denny^  for  appellant. 

C  W.  Smith  and  R.  0.  HawkinSy  for  appellee. 

HowK,  J.  —  In  this  action  the  appellant,  as  plaintiff, 
sued  the  appellee,  as  defendant,  in  the  court  below.  In 
his  complaint  the  appellant  alleged,  in  substance,  that 
one  Nelson  Rogers,  deceased,  was  a  private  soldier,  in 
company  **  F  **  of  the  5th  Regiment,  Indiana  Volunteer 
Cavalry,  in  the  United  States  service,  in  the  War  of  the 
Rebellion,  begun  in  1861,  and  died  in  a  rebel  prison,  while 
yet  a  private  soldier,  on  the  17th  day  of  January,  1865 ; 
that,  in  May,  1864,  while  said  Nelson  Rogers  was  a  sol- 
dier in  the  service  aforesaid,  the  mother  of  the  appel- 
lee's ward,  Joseph  Rogers,  being  then  dead,  and  there 
being  no  estate  belonging  to  said  Nelson  Rogers,  for  the 
support  of  his  said  child,  Joseph,  the  appellant  received 
and  took  into  his  family  the  said  child,  Joseph  Rogers, 
who  was  then  only  two  years  of  age,  and  had  main* 
tained,  supported  and  cared  for  said  minor  child  continu* 
Vol.  LXI.— 29 
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•ously  ever  since,  until  the  commencement  of  this  action ; 
that,  on  the  24th  day  of  August,  1867,  the  appellee  was 
duly  appointed  guardian  of  the  person  and  estate  of  said 
minor  child,  and  had  continued  since  in  said  trust ;  that, 
as  such  guardian,  the  appellee  had  collected  and  received, 
from  the  United  States,  pension  money  and  arrears  of  pay 
and  bounty,  on  account  of  the  military  services  and  death 
of  said  Nelson  Rogers,  to  the  amount  of  more  than  eight 
hundred  and  fifty  dollars,  belonging  to  said  ward,  Joseph 
Rogers,  and  had  received  as  interest,  from  the  loan  of 
said  moneys,  over  one  hundred  and  fifty  dollars;  that 
-said  pension  money  was  a  gratuity  from  the  United  States, 
•expressly  intended  and  appropriated  for  the  support  and 
present  benefit  of  the  appellee's  said  ward;  that  the  ap- 
pellee had  never  applied  any  of  said  money  to  the  sup- 
port or  benefit  of  his  said  ward,  in  any  manner  whatever; 
that,  although  the  appellee  had  always  known  that  the 
•  appellant  was  supporting  and  caring  for  said  ward  in  a 
liberal  manner,  and  to  the  full  extent  of  his  wants,  com- 
forts and  necessities,  and  had  always  consented  to  such 
■care  and  support,  and  had  never  made  any  other  pro- 
vision therefor,  yet  the  appellee  refused  to  pay  the  appel- 
lant therefor,  although  often  requested  so  to  do;  that 
during  two  years  the  appellee's  said  ward  had  suflfered 
continuously  from  sickness,  by  reason  of  which  the  ap- 
pellant was  put  to  great  trouble,  labor,  care  and  expense 
for  medical  treatment;  that,  since  the  said  ward  arrived 
at  proper  age,  he  had  been  sent  to  school  a  large  portion 
of  the  time ;  that  such  maintenance,  support,  care,  cloth- 
ing, medical  treatment  and  schooling  were  reasonably 
worth  one  thousand  dollars,  over  and  above  all  services 
rendered  the  appellant  by  said  ward,  but  the  appellant 
said  that  he  only  asked  for  five  hundred  dollars,  as  full 
compensation  therefor ;  and  that,  by  reason  of  the  tender 
age  and  delicate  health  of  said  ward,  he  had  never  ren- 
dered the  appellant  any  substantial  and  valuable  services, 
until  within  the  last  two  years,  and  during  that  period  his 
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services  had  not  compensacted  for  his  support.  Where- 
fore the  appellant  demanded  judgment  for  five  hundred 
"dollars,  and  for  all  other  proper  relief. 

Afterward,  by  agreement,  the  cause  was  submitted  to 
"the  court  below,  for  finding  and  judgment,  "  upon  the 
following  statement  of  facts,"  each  party  reserving  the 
right  to  appeal  from  the  judgment  of  the  court,  as  in 
•other  cases : 

"  The  said  ward,  Joseph  Rogers,  was  born  on  the  29th 
•day .of  May,  1862.  His  father,  Nelson  Rogers,  enlisted  in 
the  United  States  military  service,  on  the  —  day  of , 

1863,  as  a  private  of  company  "  F,"  90th  Reg.  (5th  Cav.) 
Ind.  Vols.,  and  died  in  a  rebel  prison  on  the  17th  of 
•January,  1865,  said  Joseph's  mother  having  died  prior 
to  his  father's  said  enlistment.  When  said  Nelson  Rog- 
<ers  entered  the  United  States  service,  said  child  was 
left  in  care  of  his  sister,  Mrs.  Parthenia  Fielder,  with 
no  property  belonging  to  said  Nelson  for  the  support 
of  said  Joseph.  In  May,  1864,  when  said  Joseph  was 
wear  two  years  of  age,  his  relatives  requested  plain- 
tiff to  take  him  into  plaintiff's  family  and  take  care  of 
him,  without  any  agreement  as  to  the  time  he  should 
keep  him,  as  he  then  had  no  suitable  home  or  means  of 
support,  to  which  request  plaintiff  assented,  said  child's 
iather  being  at  the  time  absent  from  home  in  the  army, 
and  there  was  no  contract  or  agreement  with  plaintiff  as 
to  compensation  for  keeping  said  child.    Ever  since  May, 

1864,  said  Joseph  has  resided  with  the  plaintiff,  and  is 
still  with  him,  and  during  the  whole  period  plaintiff  has 
cared  for  said  Joseph,  and  clothed  him  in  a  comfortable 
and  respectable  manner,  and  furnished  him  a  good  and 
<K>mfortable  home,  and  in  all  respects  provided  for  and 
treated  him  as  a  m.ember  of  his  family,  and,  since  old 
euoiigh,  has  sent  him  to  all  the  public  schools,  most  of 
the  time,  that  have  been  taught  in  the  district  of  the 
plaintiff's  residence.    A  few  days  after  the  plaintiff  took 

dfiaid  child  .he  <was  attacked  with  whooping-cough,  by  rea- 
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Bon  of  which,  with  other  illness,  he  continued  sickly  ancL 
troublesome  for  two  years,  and  since  that  time  has  had 
frequent  attacks  of  chills  and  fevers.  No  money  or  other 
compensation,  of  any  kind  whatever,  has  ever  been  paid 
to  plaintiff  for  or  on  account  of  caring  for,  keeping  and 
maintaining  said  Joseph  Rogers.  On  the  24th  day  of 
August,  1867,  the  defendant  was  legally  appointed  as. 
guardian  of  said  Joseph  Rogers,  with  other  heirs  of  said 
Nelson  Rogers,  and  continued  in  said  trust.  The  only 
estate  or  property  of  said  ward,  that  has  ever  cotne  into* 
defendant's  hands,  consists  of  arrears  of  pay  and  bounty,, 
and  pension  money,  paid  to  said  defendant,  as  guardian,, 
by  the  United  States,  on  account  of  the  services  and 
death,  as  aforesaid,  of  the  ward's  father,  the  first  of  which 
pension  money  was  paid  to  the  defendant  on  the  8th  dajr 
of  May,  1872. 

^<  Baid  guardian's  last  report  shows,  that,  on  the 
23d  day  of  August,  1875,  there  was  in  his 
hands,  of  bounty  money  belonging  to  said 
ward,  the  sum  of  .  .  .  -  .  |99.7& 
*^  And  his  attorneys  estimate  that  he  has  in  hand, 
of  pension  money  belonging  to  said  Joseph, 

the  sum  of 777.58- 

^^  And,  if  he  shall  live  till  sixteen  years  old,  he  will 
be  entitled  to  the  further  sum  of        •         -         358.33 


^^  Estimated  value,  on  hand  and  in  prospect    -    $1,285.61 
^^  Said  Joseph  Rogers  has  no  other  assets  or  estate,  actual 

or  prospective,  known  to  these  parties. 
^^  The  plaintiff  claims  for  the  past  maintenance  of  said 

child,  over  and  above  all  services  rendered,  the  sum  of 

five  hundred  dollars,  or  such  sum  as  the  court  may  allow ; 

and  said  defendant  claims  that  plaintiff  is  not  entitled  to- 

any  other  compensation  than  the  services  rendered  to- 

plaintiff  by  said  ward." 

Upon  this  statement  of  facts,  the  finding  of  the  court 

was  m  favor  of  the  appellee ;  and  the  appellant's  motion 
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ior  a  net^  trial  having  been  overruled,  and  his  exception 
saved  to  such  ruling,  judgnaent  was  rendered  upon  and  in 
accordance  with  the  finding. 

The  overruling  of  his  motion  for  a  new  trial  is  assigned 
by  the  appellant  as  error  in  this  court. 

It  appears  from  a  bill  of  exceptions,  properly  in  the 
record,  that  the  "  statement  of  facts,"  above  set  out,  "  was 
all  and  the  only  evidence  introduced  or  offered  in  said 
cause."  Under  this  evidence,  it  is  very  clear,  we  think, 
that  the  finding  of  the  court  could  not  have  been  other- 
wise than  for  the  appellee.  The  question  submitted  to 
the  court  for  trial,  as  we  understand  it,  was  this :  Was 
the  appellant  entitled  to  any  compensation,  and  if  so  how 
much, "  for  the  past  maintenance"  of  the  appellee's  ward, 
over  and  above  the  value  of  the  services  rendered  the 
appellant  by  said  ward?  The  appellant  claimed,  that  he 
was  entitled  to  "  the  sum  of  five  hundred  dollars,  or  such 
•sum  as  the  court  may  allow ; "  while  the  appellee  claimed, 
that  the  appellant  was  not  entitled  to  any  other  compensa- 
tion than  the  services  rendered  him  by  said  ward.  Very 
singularly  the  cause  was  submitted  to  the  court  for  trial, 
without  the  introduction  of  any  evidence  to  show  what 
^*  the  past  maintenance  "  of  the  appellee's  ward  was  worth, 
or  what  was  the  value  of  the  services  rendered  the  appel- 
lant by  said  ward.  In  the  absence  of  such  evidence,  the 
court  was  bound  to  find  for  the  defendant,  the  appellee. 

The  motion  for  a  new  trial  was  properly  overruled. 

The  judgment  is  afiirmed,  at  the  appellant's  costs. 


Herod  et  al.  v.  Snyder. 


Pleabino. — Set-off, —  Judgment  by  Justice, —  Payment,— Goete, —  Paw  Dtwrcm 
Continuanee, — Praelice, — Demurrer, —  Moiicn  to  Strike  Oitf.— -In  an  action 
wherein  a  judgment  rendered  by  a  justice  of  the  peace,  for  the  defendant 
and  against  the  plaintiff,  for  a  certain  sum  ae  damages,  and  a  certain 
other  sum  as  costs,  was  pleaded  as  a  set-off,  the  plaintiff  replied,  that, 
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as  to  such  costs,  he  had  paid  the  same  to  sach  justice,  who  had  paid  the- 
same  to  the  persons  entitled  thereto. 

Hdd,  on  demurrer,  that  the  reply  is  sufficient 

Heldj  also,  that  such  justice  had  a  right  to  so  receive  and  pa/  orer  suchi 
costs. 

Held,  also,  that,  by  such  payment,  such  judgment  was,  pro  (onto,  extinguished.. 

Heldf  also,  that  payment  made  after  the  filing  of  such  set-off  could  be- 
pleaded. 

Heldj  also,  that  an  objection  that  such  reply  should  have  been  pleaded  puis' 
darrein  eotUvrwance  is  not  presented  by  the  demurrer,  the  appropriate  rem- 
edy being  by  a  motion  to  strike  out. ' 

Same. — Payment  After  Suit  Brought. —  Payment  of  a  debt  sued  for,  made- 
after  the  commencement  of  the  action,  may  be  pleaded  in  bar  of  the  fur^ 
ther  maintenance  of  the  action. 

From  the  Bartholomew  Circuit  Court. 

W,  W.  Herod  and  JF^.  Winter,  for  appellants. 

S.  Stansifery  for  appellee. 

WoRDBN,  J. — This  was  an  action  by  the  appellee^ 
against  the  appellants,  upon  a  promissory  note  not  governed 
by  the  law  merchant,  executed  by  the  appellants,  Augus- 
tus W.  Herod  and  William  E.  Herod,  to  W.  H.  Newby^ 
and  by  the  latter  endorsed  to  Snyder. 

The  defendants  pleaded  by  way  of  set-off,  in  substance^ 
that  William  E.  Herod  was  only  a  surety  upon  the  note  ; 
that  the  consideration  of  the  note  was  a  part  of  the  pnr- 
chase-money  for  a  horse  purchased  by  Augustus  W^ 
Herod  from  Newby ;  that  Newby  warranted  the  horse  to- 
be  sound,  whereas  he  was  unsound ;  that  afterwards,  said 
Augustus  W.  sued  Newby  for  the  breach  of  warranty 
before  a  justice  of  the  peace,  and  recovered  judgment  in 
that  action  for  the  sum  of  eight  dollars  damages  and 
twenty-five  dollars  costs. 

The  case  has  once  before  been  in  this  court,  and  it  wa» 
decided  that  the  above  paragraph  was  good.  Herod  v. 
Snyder,  48  Ind.  480. 

After  the  case  went  back  from  this  court,  the  plaintiff,. 
"  as  to  the  costs  sought  to  be  set  off  by  said  answer,"  re- . 
plied,  that  all  of  the  judgment,  except  the  sum  of  eight 
dollars,  was  for  the  costs  in  said  action  against  Newby^ 
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and  that  the  same  was  all  paid  by  said  Newby  to  the  said 

justice,  on  the  —  day  of ,  18T8,  and  that  the  justice 

had  paid  the  same  to  the  officers  and  parties  entitled 
thereto. 

A  demurrer  was  filed  to  this  paragraph  of  reply,  for 
want  of  sufficient  facts,  but  was  overruled,  and  exception 
taken. 

Trial;  verdict  and  judgment  for  the  plaintifil 

The  only  question  made  here  arises  upon  the  ruling 
below,  in  overruling  the  demurrer  to  the  replication. 

The  reply,  it  will  be  seen,  only  purports  to  avoid  the 
set-off  so  far  as  the  judgment  for  costs  sought  to  be  set 
off  is  concerned ;  and  if  good  to  the  extent  to  which  it  is 
pleaded,  the  demurrer  was  correctly  overruled. 

We  think  the  reply  was  good,  and  the  demurrer  cor- 
rectly overruled.  The  judgment  for  costs,  if  paid,  was 
extinffuished,  and  could  not  be  in  any  manner  again  en- 
forcea,  either  by  way  of  set-off  or  otherwise. 

It  may  be  conceded  that  the  judgment  for  costs, 
which  Augustus  W.  Herod  recovered  against  Newby,  was 
his  own ;  that  it  did  not  belong  to  officers  or  witnesses. 
The  judgment  for  costs  which  the  plaintiff*  in  that  action 
recovered  was  as  much  his  own  property  as  the  judgment 
for  the  damages. 

The  theory  is,  that  a  party  to  an  action  is  supposed  to 
pay  the  costs  which  he  makes  to  the  witnesses  and  offi- 
cers; if  he  does  not  pay  them  he  becomes  liable  to  such 
witnesses  and  officers  for  them,  and  if  he  recovers  in  the 
action,  he  recovers  from  the  opposite  party  the  amount 
of  costs  which  he  has  thus  paid  or  for  which  he  has  thus 
become  liable. 

But  the  costs  thus  sought  to  be  set  oft'  were  paid  by 
the  defendant  in  that  action  to  the  justice  of  the  peace 
before  whom  the  judgment  was  rendered,  as  was  alleged 
in  the  reply.  If  the  justice  had  no  authority  to  receive 
them,  and  the  payment  has  been  in  no  way  ratified  by  the 
plaintifi*  in  that  action,  the  payment  is  a  nullity,  and  does 
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not  discharge  the  judgment  therefor.  But,  on  the  other 
hand,  if  the  justice  hati  authority  to  receive  them,  the 
payment  discharged  the  judgment  therefor. 

The  114th  section  of  the  justice's  act,  2  R.  S.  1876,  p. 
638,  provides,  that  '*  Justices  shall  receive  all  money  col- 
lected  on  process  by  them  issued,  and  all  money  tendered 
them  on  any  judgment  on  their  docket,  or  any  docket  in 
their  possession,  and  shall  pay  over  the  same  on  proper 
demand  to  the  person  authorized  to  receive  the  same ; 
and  for  failure  so  to  pay  the  same,  he  shall  be  liable  on  his 
official  bond  for  such  money,  with  interest  thereon  from 
the  time  of  such  demand,  and  twenty  per  cent,  in  dam- 
ages in  addition." 

It  is  thus  seen,  that  the  justice  had  authority  to  receive 
the  money. 

But  it  is  claimed,  that  the  reply  was  bad,  because  it 
showed  that  the  payment  was  made  after  the  ans\Yer  of 
set-off  was  filed.  The  answer  was  filed  at  the  January 
term  of  the  court,  1878,  and  the  reply  alleges  that  the 
payment  was  made  in  1873,  without  stating  any  particu- 
lar time  in  the  year.  Assuming  that  the  payment  was 
made  after  the  answer  was  filed,  we  do  not  think  the 
reply  was  for  that  reason  bad.  The  reply  did  not  purport 
to  be  pleaded  in  avoidance  of  anything  but  the  judg- 
ment for  costs  thus  pleaded  as  a  set-off;  and,  if  those 
costs  had  been  paid  as  alleged,  the  judgment  was  thus 
far  extinguished. 

We  apprehend  that  a  party  sued  for  a  debt  may  plead 
payment  of  the  debt  after  the  suit  is  brought,  in  bar  of 
the  further  maintenance  of  the  action. 

But  it  is  objected,  that  the  reply  should  have  been 
pleaded  puis  darrein  continuance. 

If  there  is  any  thing  in  this  objection,  we  do  not  think 
the  defect  was  reached  by  a  demurrer  for  want  of  suffi- 
cient facts.  A  motion  to  strike  out,  it  seems  to  us,  would 
have  been  the  appropriate  remedy. 

The  judgment  below  is  affirmed,  with  costs. 
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Bankruptcy.— /nw/ttntory  Bankrupts  Discharge  Attacked  CoUateraUy.'-Flead'   .1 

ing.—Fraud.—Notice.—Jvrisdiction.— In  an  action  by  an  aasignee,  against   I159  ^ 
the  maker,  on  a  promissory  note,  wherein  the  defendant  pleaded  hia  dis- 

,  charge  in  involuntary  bankruptcy  subsequent  to  the  execution  of  the 
note  in  suit,  the  plaintiff  replied,  alleging  that  such  discharge  had  been 
fraudulently  obtained  by  the  bankrupt  by  omitting  from  the  schedule  of 
his  property  certain  personal  property  owned  by  him,  and  by  omitting 
therefrom  such  note  and  the  names  of  both  the  assignee  and  payee  thereof ; 
nnd  also  alleging  that  neither  such  assignee  nor  payee  had  received  any 
notice  of  such  proceeding,  "  according  to  the  law  of  Congress." 

Heldy  on  demurrer,  that  the  reply  is  insufficient. 

Heldf  also,  that  the  averment  as  to  notice  is  a  mere  averment  of  a  conclu- 
sion of  law,  as  notice  by  publication  to  all  whom  it  may  concern  gives 
juiisdiction  over  the  persons  of  all  creditors,  whether  they  are  or  are  not 
named  in  the  schedule. 

Held,  also,  that  such  discharge  can  not  be  attacked  collaterally  for  fraud 
or  irregularity  practised  in  the  proceedings  in  which  it  is  obtained. 

Held,  also,  that  the  remedy  in  such  case  can  be  granted  only  by  the  court 
granting  the  discharge,  on  application  made  within  two  years  thereafter. 

•  From  the  Decatur  Circuit  Court. 

J.  S.  Scobey^  for  appellant. 

S.  A.  Bonner^  J,  L.  Bracken^  J.  D.  Miller  and  F.  E. 
Gavin^  for  appellees. 

Perkins,  J. — Suit  by  Rankin  Wiley,  assignee  of  Wil- 
liam J.  Wiley,  upon  a  promissory  note,  against  John  J. 
Pavey,  the  maker. 

The  note  was  for  two  hundred  and  twenty-one  and  ^^5- 
dollars,  was  dated  the  25th  day  of  December,  1868,  and 
■due  one  day  after  date. 

Answer,  a  discharge  in  involuntary  bankruptcy  on  the 
12th  day  of  September,  1874. 

Reply  in  two  paragraphs : 

"  1.  That  said  defendant  Pavey,  in  said  proceedings  in 
bankruptcy  in  said  answer  and  in  said  discharge  men- 
tioned, fraudulently,  wilfully  and  falsely  failed  and  re- 
fused to  exhibit  and  make  a  schedule  of  a  large  amount 
of  his  property,  then,  and  before  the  filing  of  said  ached- 
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ule  in  bankruptcy,  owned,  posseaaed  and  held  by  him, 
to  wit:  ten  head  of  cattle,  worth  two  hundred  dol- 
lars; fifty  head  of  sheep,  worth  one  hundred  dollars;  six 
head  of  horses,  worth  six  hundred  dollars,  and  four  heads 
of  mules,  worth  five  hundred  dollars ;  and  that  said  plain- 
tiff had  no  notice  of  said  proceedings  in  bankruptcy,  nor 
was  any  notice  given  to  the  payee  of  the  note  in  suit- 
Wherefore  plaintiff  says  said  discharge  was  obtained  by" 
fraud  and  illegality,  and  is  void." 

It  is  not  averred,  that  notice  to  all  the  world  by  publi- 
cation was  not  given. 

"  2.  And  for  further  reply  to  said  answer,  said  plain- 
tiff' says,  that  said  Pavey,  in  said  bankruptcy  proceed- 
ings mentioned  in  said  answer,  and  his  schedule  filed 
therein,  wholly  failed,  and  wilfully  and  fraudulently  re- 
fused, to  mention  or  set  forth,  among  the  list  of  his  cred- 
itors in  said  bankruptcy,  the  said  note  herein  sued  on,  or 
to  name  the  said  William  J.  Wiley,  the  payee  thereof,  or 
the  name  of  this  plaintiff',  the  holder  and  owner  thereof  ;^ 
and  plaintiff  avers,  that  he  had  no  notice  of  said  bank- 
ruptcy proceeding,  nor  was  he,  nor  was  the  payee  of  said 
note,  notified  of  said  proceeding  according  to  the  law  of 
Congress  in  that  behalf  made  and  provided,  nor  did  said 
payee  or  said  plaintiff  appear  in  said  bankruptcy  proceed- 
ing in  any  way  or  manner  whatever." 

The  allegation  is  a  conclusion  of  law,  that  he  did  not 
have  notice  according  to  the  law  of  Congress.  This,  by 
implication^  admits  some  kind  of  notice.  General  notice 
by  publication  is  not  denied. 

Demurrer  to  the  paragraphs  of  reply  sustained. 

Judgment  for  defendant. 

It  is  well  settled  law  in  this  State,  that  a  judgment  of  a 
court  of  general  jurisdiction,  in  a  case  requiring  ordinary 
adversary  proceedings,  where  it  has  jurisdiction  of  the- 
subject-matter  and  person,  is  not  void,  and  can  not  be  at- 
tacked collaterally  for  fraud  or  irregularity  in  the  pro- 
ceedings in  which  it  is  obtained.    Homer  v.  Doe^  1  Ind.. 
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130 ;  Anderson  v.  Fry,  6  Ind.  76 ;  DiUing  v.  Murray,  6  Ind.. 
324,  The  United  States  District  Court,  sitting  in  bank- 
ruptcy,  is  such  a  court.    Hays  v.  Ford,  55  lud.  52. 

Judgments  in  rem  may  be  valid  without  personal  notice- 
having  been  served  on  the  owner,  jurisdiction  having* 
been  acquired  of  the  property.  Thornton  v.  Hogan,  63  Mo. 
143,  on  p.  148.  The  court  in  bankruptcy  has  jurisdiction! 
to  distribute  the  property,  the  assets  of  the  bankrupt^ 
among  his  creditors,  and  to  discharge  him.  In  the  usual 
course  of  these  proceedings,  no  personal  judgment  is  ren-^ 
dered  against  a  creditor,  but  notice  is  given  that  they 
may  come  in  and  be  heard  in  these  matters,  if  they  de-^ 
sire  to,  but  such  notice  is  not  a  jurisdictional  fact  in  the 
bankruptcy  proceedings.  In  the  application  of  these 
principles,  it  may  be  considered  as  established  by  judicial 
decision,  that  a  discharge  in  bankruptcy  can  not  be  im- 
peached  collaterally  for  any  of  the  causes  alleged  in  the 
paragraphs  of  the  reply  in  this  case.  Thomas  v.  JoneSy 
39  Wis.  124 ;  Thurmond  v.  Andreios,  10  Bush,  (Ky.)  400 ; 
Black  V.  BlazOj  117  Mass.  17 ;  Rayl  v.  Lapham,  27  Ohio 
State,  452 ;  Pattison  v.  Wilbur,  10  R.  I.  448.  These  cases 
hold,  that  the  remedy  for  fraud  and  other  irregurarities, 
in  obtaining  his  discharge  by  a  bankrupt,  must  be  sought 
by  an  application  to  the  court  in  which  the  discharge 
was  granted,  to  set  the  same  aside,  which  such  court  may 
do,  under  section  34  of  the  bankrupt  act,  at  any  time 
within  two  years. 

The  following  cases  are  to  the  same  eftect :  7%e  Ocean 
National  Bank  v.  Olcott,  46  N.  Y.  12 ;  Oates  v.  Parish,  47 
Ala.  157 ;  Corey  v.  Ripley,  57  Me.  69 ;  Parker  v.  Aticood^ 
52  N.  H.  181. 

In  the  case  before  us,  it  is  not  denied  that  the  court  in 
bankruptcy  had  jurisdiction  of  the  subject-matter,  and 
of  the  person  of  the  bankrupt;  but  it  is  insisted,  that  it 
had  not  jurisdiction  of  the  holder  of  the  note  in  suit,  a 
creditor  of  the  oankrupt;  and  this  because  he  had  not 
received  personal  notice  of  the  proceeding  in  bankruptcy* 


460  SUPREME  COURT  OF  INDIANA. 

The  LouisTilley  New  Albany  and  Chicago  R  W.  Co.  v,  Spain. 

It  is  not  denied  that  he  had  notice  by  publication,  and  it 
is  held  that  this  gives  jurisdiction.  Thurmond  y.  An- 
drewSy  supra ;  Thornton  v.  Hogan^  supra. 

In  the  latter  case,  it  is  said :  "  The  bankrupt  act  re- 
<juires,  in  addition  to  the  notice  to  creditors  in  the  sched- 
ule, that  a  publication  be  made  in  the  newspapers  of  the 
application  for  a  discharge.  This  notice  is  to  all  inter- 
ested in  the  estate ;  and  in  Stevens  v.  Mechanic's  Bank, 
101  Mass.  109,  it  is  held  that  all  persons,  whether  noted 
as  creditors  in  the  schedule  or  not,  are  bound  to  take  no- 
tice of  the  issuing  of  the  warrant  and  the  proceedings 
under  it ;  that  they  are  bound  by  it,  whether  they  had  any 
actual  knowledge  of  it  or  not." 

The  judgment  is  affirmed,  with  costs. 


The  Louisville,  New  Albany  and  Chicago  R.  W.  Co.  v. 

Spain. 

Hailroad. — KUling  Slock. — Complaint, — Fence. — Motion  in  Arreat.  —  In  an 
action  under  the  statute,  commenced  in  the  circuit  court,  against  a  rail- 
road company,  for  kiUing  stock,  the  complaint  alleged,  that,  ''at  a  place 
on  the  track  of  said  railroad,  where  the  same  was  not  securely  fenced", 
the  defendant,  "  by  its  servants,  locomotives  and  cars,  ran  upon,  against 
and  over"  the  stock  and  killed  it. 

^ddf  on  motion  in  arrest,  that  as  the  defect  in  the  allegation  as  to  fencing 
could  be  and  was  supplied  by  the  evidence  and  cured  by  the  verdict,  the 
complaint  is  sufficient. 

iSame. — Evidence  as  to  Fence. — Where  the  evidence  given  on  the  trial  of  such 
an  action  shows  that  the  stock  killed  had  entered  upon  the  track,  over  a 
line  of  fence  that  was  generally  insecure,  it  is  not  necessary  that  it  also 
show  that  the  particular  part  thereof  over  which  the  stock  passed  was 
insecure. 

£ame. — Expert — It  is  proper  for  the  plaintiff  in  such  case  to  enquire  of  com- 
petent witnesses  whether  such  fence  was  such  as  good  husbandmen  uau- 
ally  kept. 

Prom  the  Tippecanoe  Circuit  Court. 

J.  JU.  LaRue  and  F.  B.  Everett^  for  appellant.    • 
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-R.  C  Ghregory  and  W.  B.  Gregory^  for  appellee. 

HowK,  J. — This  was  an  action  by  the  appellee,  as  plain- 
tiff, against  the  appellant,  as  defendant,  in  the  court  be- 
low, to  recover  the  value  of  two  horses  alleged  to  have- 
been  killed  by  the  appellant's  cars.  In  the  appellee's- 
complaint  it  was  alleged,  in  substance,  that,  at  the  time 
of  the  commission  of  the  wrongs  and  injuries  set  forth  in 
said  complaint,  and  afterward,  the  appellant  was  the  owner 
of,  and  operating,  a  line  of  railroad  in  and  through  Tippe- 
canoe county,  and  was  bound  by  law  to  keep  the  track 
of  said  line  of  railroad  securely  fenced ;  that,  on  or  about 
the  1st  day  of  November,  1875,  and  at  and  in  said  county^ 
at  a  place  on  the  track  of  said  railroad  where  the  same 
was  not  securely  fenced,  the  appellant,  by  its  servants,, 
locomotives  and  cars,  run  upon,  against  and  over  one  bay 
horse,  of  the  value  of  two  hundred  dollars,  and  one  gray 
horse,  of  the  value  of  one  hundred  and  fifty  dollars,  of 
the  aggregate  value  of  three  hundred  and  fifty  dollars,, 
the  property  of  the  appellee,  by  means  whereof  the  said 
horses  were  killed,  to  the  appellee's  damage  in  the  sum 
of  four  hundred  dollars,  for  which  sum  he  demanded 
judgment,  etc. 

To  this  complaint  the  appellant  answered  by  a  general! 
denial  thereof.  The  issues  joined  were  tried  by  a  jury,, 
and  a  verdict  was  returned  for  the  appellee,  assessing  his- 
damages  in  the  sum  of  two  hundred  and  seventy-five 
dollars. 

The  appellant's  motions  for  a  new  trial  and  in  arrest  of 
judgment  were  severally  overruled ;  and  to  each  of  these- 
decisions  the  appellant  excepted,  and  judgment  was  ren- 
dered on  the  verdict. 

In  this  court  the  appellant  has  assigned,  as  errors,  the 
following  decisions  of  the  court  below : 

1st.    In  overruling  its  motion  for  a  new  trial ;  and, 

2d.    In  overruling  its  motion  in  arrest  of  judgment. 

The  appellant's  motion  in  arrest  of  judgment  called  ia 
question  the  suflSciency  of  the  appellee's  complaint.    The 
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objection  to  the  complaint  is  thus  stated  by  the  appellant*8 
counsel,  in  their  argument  of  this  cause,  in  this  court: 

"  We  insist,  that  proof  of  the  condition  of  the  fence, 
;at  the  place  where  the  animals  got  upon  the  track,  is 
essential  to  a  recovery ;  and,  if  so,  that  it  must  be  al- 
leged." 

In  other  words,  it  is  claimed  that  the  complaint  was 
fatally  defective,  even  after  verdict  and  on  a  motion  in 
arrest,  because  it  was  not  alleged  therein  that  the  appel- 
lant's railroad  was  securely  fenced  at  the  point  where  the 
appellee's  horses  got  upon  the  track. 

In  our  opinion,  this  position  is  not  well  taken.  If  this 
objection  to  the  complaint  had  been  taken  by  demurrer 
for  the  want  of  sufficient  facts,  or  by  a  motion  to  make 
tbe  complaint  more  specific  in  this  regard,  we  would  in- 
cline to  the  opinion,  that  it  ought  to  have  been  sustained. 
But  this  defect  in  the  complaint  was  one  that  could  be 
supplied  by  the  evidence  and  cured  by  the  verdict,  and 
we  think  it  was  in  this  case.  In  cases  similar  to  the  one 
at  bar,  originating  before  justices  of  the  peace,  it  has 
been  repeatedly  held  by  this  court,  that  complaints,  sub- 
stantially the  same  in  their  averments  as  the  complaint 
in  this  case,  were  sufficient.  The  Indianapolis^  etc.y  R.  R. 
Co.  V.  Adkins,  28  Ind.  340;  and  The  Ohio,  etc.,  R.  W.  Co. 
%.  MiUer,  46  Ind.  215. 

It  is  very  clear,  we  think,  that  no  error  was  committed 
by  the  court  below,  in  overruling  the  motion  in  arrest  of 
judgment. 

In  its  motion  for  a  new  trial,  the  appellant  assigned  the 
following  causes  therefor : 

"  1.     The  verdict  is  contrary  to  law ; 

"  2.    It  is  not  sustained  by  sufficient  evidence ;  and, 

"  8,  Because  of  error  of  law,  occurring  at  the  trial,  in 
this: 

"j4.  The  court  permitted  the  plaintiff'  to  ask  witnesses, 
:at  the  trial  of  this  cause,  the  following  question,  the  de* 


MAY  TERM,  1878.  468 


The  LouisTille,  New  Albany  and  Chicago  R  W.  Co.  v.  Spain. 

fendiant  objecting:  *In  your  judgment,  was  this  fence 
•such  as  good  husbandmen  usually  kept?' 

**J5.  The  court  permitted  the  plaintiff  to  ask  witnesses, 
ixt  the  trial  of  this  cause,  the  following  question :  *  What 
18  your  opinion,  as  a  farmer,  as  to  whether  the  fence 
was  sufficient  to  turn  ordinary  stock,  about  the  first  of 
November,  1875,  and  for  a  period  of  a  month  prior 
thereto?'" 

In  discussing  the  alleged  errors  of  law  occurring  at  the 
trial,  specified  in  the  motion  for  a  new  trial,  the  appel- 
lant's attorneys,  in  their  brief  of  this  cause,  thus  state 
their  position:  "The  objection  to  the  question  was,  be- 
cause it  does  not  limit  the  proof  to  the  place  where  the 
liorses  crossed  it  to  get  on  the  track,  and  because  this 
wa«  not  the  proper  mode  of  proving  the  sufficiency  or 
insufficiency  of  the  fence." 

In  the  seventh  and  last  section  of  the  statute  under 
^hich  this  action  was  brought,  it  is  provided,  that  "  This 
act  shall  not  apply  to  any  railroad  securely  fenced  in,  and 
such  fence  properly  maintained  by"  the  railroad  com- 
pany or  other  person  running  the  same.  1  R.  S.  1876, 
p.  753. 

In  this  case  the  evidence  showed  very  clearly,  that  the 
appellee's  horses  got  on  the  railroad  track  by  crossing  a 
fence  which  separated  the  land  of  one  Sylvester  Taylor 
from  the  railroad,  on  the  west  side  thereof.  This  fence 
was  a  little  more  than  one-half  mile  in  length.  From 
the  evidence  of  each  and  all  of  the  witnesses  examined 
•on  the  trial  of  this  cause,  it  abundantly  appeared,  that 
this  fence  was  old,  unsafe  and  insecure,  and  that  the  ap- 
pellant's railroad  was  not "  securely  fenced  in."  It  did  not 
-appear,  that,  at  the  particular  point  where  the  appellee's 
horses  got  upon  the  railroad,  the  fence  was  insecure,  nor 
•<lid  the  contrary  appear.  The  evidence  was,  that  the 
fence  specified  was  unsafe  and  insecure,  without  reference 
to  any  particular  point  or  locality,  and  that  the  appellee's 
shorses  were  not  breachy.    It  seems  to  us,  that  this  evi- 
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dence  was  sufficient  to  fix  the  appellant's  liability,  under 
the  statute,  for  the  horses  killed ;  and  that  the  appellee 
was  not,  and  ought  not  to  be,  required  to  prove  that  each 
particular  panel  of  the  fence  was  unsafe  and  insecure,  or 
that  the  particular  panel  of  the  fence,  where  his  horsea 
got  upon  the  railroad  track,  was  unsafe  and  insecure. 
If  that  particular  panel  of  the  fence  was  in  fact  safe  and 
secure,  it  was  not  shown  by  any  evidence  in  the  record  ; 
and  the  appellee  having  shown  that  the  fence  generally 
was  unsafe  and  insecure,  and  that  the  appellant's  railroad 
was  not  thereby  securely  fenced  in,  it  was  unnecessary  for 
him  to  go  further  and  show  that  this  unsafe  and  insecure 
fence  was  unsafe  and  insecure  at  the  precise  point  where 
his  horses  crossed  it  to  get  on  the  railroad.  In  our  opin- 
ion, no  error  was  committed  in  overruling  the  appellant's- 
objections  to  the  appellee's  questions  to  his  witnesses,  a& 
the  same  are  set  out  in  the  motion  for  a  new  trial. 

It  is  v^ry  clear,  we  think,  that  the  verdict  of  the  jury- 
in  this  case  was  fully  sustained  by  sufficient  legal  evidence^ 

The  motion  for  a  new  trial  was  properly  overruled. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


Stevens  r.  Burr  bt  al. 

YEsrtTE,  Change  of  from  Judge.—  When  Party  Himself  Mutt  Make  and  Ftle 
AffidfwUfor, — Attorney, — An  affidavit  for  a  change  of  the  venue  of  a  cauBe 
from  the  judge,  made  upon  the  grounds  mentioned  in  specification  7,  sec- 
tion 207,  2  B.  S.  1876,  p.  116,  must  be  both  made  and  filed  by  such  party 
himself,  and  not  by  his  attorney. 

From  the  Ripley  Circuit  Court. 

S.  M.  Jones  and  H.  W,  Harrington^  for  appellant. 

WoRDBN,  J. — This  was  an  action  by  the  appellant, 
against  the  appellees,  for  the  recovery  of  certain  real 
estate* 


■ 
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Issue,  trial,  verdict  and  judgment  for  the  defendai>to. 

The  only  question  presented  by  the  record  is,  whether 
the  court  erred  in  overruling  an  application  for  a  change 
from  the  judge  of  the  court  trying  the  cause. 

The  following  was  the  affidavit  on  which  the  applica- 
tion for  a  change  was  made,  after  entitling  the  cause : 

"  Samuel  M.  Jones  upon  his  oath  says,  that  he  is  the 
attorney  for  the  plaintifi*  in  the  above  action;  that  he 
believes  that  the  plaintiff,  Levi  E.  Stevens,  who  is  not  §, 
resident  qf  the  State  of  Indiana,  can  not  have  a  fair  and 
impartial  trial  in  said  cause  before  John  G.  Berkshin^, 
Judge  of  said  court,  owing  to  hi«  bias  and  prejudice  xtow 
existing  towards  the  plaintiff  and  his  attorney. 

"Samujbl  M.  Jonjss." 

"  Sworn,'*  etc. 

The  statute  (2  R,S.1876,  p.  116,  sec.  207)  provides,  tb^t 
"  The  court  in: term,  or  the  Judge  thereof  in  vacation,  m^ 
change  the  venue  of  any  civil  action  upon  the  ^pplioa- 
tiou  of  either  party,  made  upon,  affidavit,  9bowing  one  or 
more  of  the  following  causes : "  , 

Then  follow  seven,  specifications,  the  seventh  of  which 
is  as  follows : 

"  Seventh.  When  either  party  shall  make  and  file  an  affi- 
davit of  the  bias,  prejudice  or  interest  of  the  judge  be- 
fore whom  the  said  cause  is  pending,  the  said  court  shall 
grant  a  change  of  venue." 

It  will  be  seen  that  the  general  provision  is,  that  a 
change  may  be  granted,  "  upon  the  application  of  either 
party  made  upon  affidavit,"  without  specifying  by  whojga 
the  affidavit  is  to  be  made.  But  when  the  seventh  speci- 
fication is  reached,  providing,  for  a  change  on  the  ground 
of  the  bias,  prejudice,  etc.,  of  the  jude^e,  the  affidavit  is 
required  to  be  both  made  and  filed  by  the  party  asking 
.  the  change. 

In  Skattuek  v.  MyerSj  18  Ind.  46,  the  application  does 
not  appear  to  have  been  made  for  a  change  from  tl^ 
VoL.LXL.-30 
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judge  on  the  ground  of  bias  or  prejudice,  or,  indeed, 
from  the  judge  at  all. 

In  that  case  it  was  held,  that  there  were  cases  in  which 
the  affidavit  might  be  made  by  persons  not  parties  to  the 
action,  but  that  it  was  discretionary  with  the  court  to 
grant  or  refuse  the  application  on  such  affidavit. 

We  do  not  decide,  where  the  application  for  a 
'  change  is  made  on  the  other  grounds  specified  in  the 
statute,  whether  the  affidavit  may  be  made  by  a  stranger 
to  tne  record ;  or,  if  so,  in  what  cases  it  may  be  thus  made. 
Nor  do  we  decide,  whether,  on  an  affidavit  made  by  a 
etranger  to  the  record,  it  would  be  discretionary  with  the 
court  to  grant  or  refuse  the  change. 

Where  the  application  is  made  on  the  ground  stated  in 
the  affidavit  in  this  case,  the  affidavit  must  be  both  made 
and  filed  by  the  party.  The  language  ol  the  statute  is 
explicit,  and  admits  of  no  other  construction.  The  right 
to  a  change  depends  upon  the  statute,  and  the  party  ask- 
ing it  must  take  it  on  the  terms  prescribed  by  the  statute, 
or  not  at  all. 

The  judgment  below  is  affirmed,  with  costs. 


Kbaling  et  ux.  v.  Voss  et  al. 

Interroqatories  to  JiTRY.— Special  Verdict. — Where  interrogatories  pro- 
pounded to  and  answered  bj  a  jury  do  not  cover  all  the  matters  in  issue 
in  the  cause,  the  answers  can  not  be  regarded  as  a  special  verdict. 

Mechanic's  Lien. — Pradke.^ Motion  jor  Judgment  on  PfearftniTS.— Where,  in 
an  action  to  enforce  a  mechanic's  lien,  one  paragraph  of  the  complaint 
declares  upon  a  written  contract,  and  another  on  the  common  count,  a 
motion  for  judgment  for  the  defendant  on  both  paragraphs,  on  the 
ground  that  the  evidence  shows  that  the  plaintiff  had  not  complied  with 
the  terms  of  the  contract  sued  on,  should  be  overruled. 

Same.— Ab^ice  of  Lien. — Description  oj  iVoper/y.— W^here  the  notice  of  an  in- 
tention to  hold  a  mechanic's  lien  contains  such  a  description  of  the  mori- 
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gaged  premises  u  that  they  can  be  definitely  ascertained  and  located, 
sach  description  is  sufficient. 

From  the  Marion  Superior  Court. 

D.  V.  Burns  and  J,  C,  Moore^  for  appellants. 

E.  T.  Johnson,  I.  Herr,  J.  G.  Voss  and  W.  B.  Smith,  for 
appellees. 

HowK,  J. — In  this  action,  one  William  H.  Henschen,  as 
plaintiff,  sued  the  appellants  upon  an  open  account  for 
materials  furnished,  and  work  and  labor  done  by  said 
Henschen,  plaintiff,  at  the  request  of  the  appellant,  James 
A.  Eealing,  in  the  construction  and  erection  of  a  certain 
house,  situate  on  a  certain  lot,  and  for  the  enforcement  of 
a  mechanic's  lien.  The  complaint  of  the  plaintiff,  Hen- 
schen, as  amended,  contained  five  paragraphs.  During 
the  pendency  and  progress  of  the  cause,  other  parties, 
claiming  to  have  acquired  similar  liens  on  the  same  house 
and  lot,  became  parties  and  filed  cross-complaints,  setting 
up  their  respective  claims  and  demanding  judgment  there- 
for. Issues  were  joined  on  the  plaintiff's  complaint,  and' 
on  the  several  cross-complaints ;  and,  before  the  trial  of 
the  cause,  the  plaintiff',  Henschen,  assigned  his  cause  of 
action  to  the  appellee  Gustavus  H.  Voss,  who  was  there- 
upon substituted  as  plaintiff  in  the  action. 

The  issues  joined  on  the  plaifatiff's  complaint  were 
tried  by  a  jury,  and  a  general  verdict  was  returned  for 
the  appellee  Voss,  assessing  his  damages  in  the  sum  of 
three  thousand  two  hundred  dollars;  and  with  their  gen- 
eral verdict  the  jury  also  returned  their  special  findings 
as  to  particular  questions  of  fact  submitted  to  them  by 
the  court. 

The  appellant  James  A.  Kealing  moved  the  court,  in 
writing,  for  a  judgment  in  his  favor  on  the  second,  third, 
fourth  and  fifth  paragraphs  of  the  plaintiff''s  amended 
complaint ;  which  motion  was  overruled,  and  to  this  de- 
cision said  appellant  excepted,  and  filed  his  bill  of  excep- 
tions. 
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The  i«8ues  joined  on'the  sefveral  crdss-coraplaints  filed 
in  the  progress  of  the  cause  were,  by  consent,  tried  by 
the  court,  and  findings  and  judgments  were  made  ^nd 
rendered  thereon,  of  which  no  complaint  is  made  in  this 
court. 

The  court  then  rendered  judgment  on  the  general  ver- 
dict, less  a  remittitur  entered  by  the  plaintifiT,  and  for  the 
foreclosure  of  the  mechanic's  lien,  the  sale  of  the  prop- 
erty, and  the  application  of  the  proceeds  of  such  sale. 

On  an  appeal  from  this  judgment  to  the  court  belo*r 
"in  general  term,  the  judgrtient  of  the  special  term  wis 
affirmed,  and  from  this  judgment  of  affirmance  the  ap- 
pellant James  A.  Kealing  has  appealed  to  this  court. 

The  appellants  have  assigned  as  error  the  judgment  of 

*thc  court  below  in  general  term,  affirming  the  judgment 

'  of  the  special  term.     The  appellants  assigned,  in  the  court 

below  in  general  term,  the  following  decisions  of  said 

court  at  special  term,  as  errors : 

1.  In  overruling  the  appellants' motion  to  strike  6nt 
four  paragraphs  of  the  plaintiff's  amended  complaint; 

2.  In  overruling  the  appellants'  motion  for  judgment 
on  the  second,  third,  fourth  and  fifth  paragraphs  of  satd 
amended  complaint. 

In  their  argument  of  this  cause  in  this  court,  the  iippel- 
lants'  learned  attorneys  say : 

"  The  principal  reason  why  the  judgment  was  irregular 
IS  presented  by  the  ruling  on  the  motion  of  the  appellanf  s 
for  judgment  in  their  favor  on  the  2d,  3d,  4th  and  5th 
paragraphs  of  the  complaint.  The  complaint  is  in  five 
paragraphs,  the  first  of  which  is  the  common  count,  the 
others  being  special,  each  and  every  of  them  declar- 
ing on  a  certain  written  contract.  The  jury  returned 
both  a  special  and  general  verdict.  The  special  verdict 
shows,  that  the  plain tift'  had  not  complied  with  the  con- 
tract sued  on,  on  his  part.  He  could  not,  therefore,  re- 
cover on  the  contract,  but  was  remitted  to  his  action  for 
work  and  labor  done,  as  set  out  in  the  common  c6uht. 
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If^  otih^er  words,  as  thj^  plaiutiff  hM  oot  complied  v(ith, 
the  contract  on  his  part,  he  was  not  entitled  to.  recover, 
Ijjl^ceon^  and,  but  for  his  common  count,  must  have  faUed 
^jtogether." 

For  the  purposes  of  their  argument,  in  support  of  theit. 
i)Qf>tiou  for  a  judg.meut  in.  the  appellants'  favor  on  th^ 
la,st  four  puragraphj^  of  th^.  complaint,  the.  appellant^', 
opujisel  seem  to  consider  the  special,  findings  of  the  jury, 
on  the  particular  questions  of  fact  submitted  to  them  by 
tlfj^  cou,rt,  214  a  special  verdict.  If  the  interrogatories. 
%i;ib.mitted  to  and  ans\vered  by  the  jury,  had  covered  and 
QmUra,ced  all  the  matters  in  issue  between  the.  plaintiff 
a^(^  the  appellants,  then,  perhaps,  the  an^w^rs  of  the  jury, 
if  full  and  complete^  xuight  have  been  properly  regarded, 
Bfid  treated  as  a  special  verdict.  Pea  v.  Pea,  35  Ind.  387. 
]^Mt,  in  this  case,  the  interrogatories  propounded  to  and 
auswered  by  the  jury  did  not  cover  and  embrlice  all  thf^ 
ms^tters  in  i^i^ue  between  the.  said  parties ;  and,  therefoi:e^ 
the  ai^swer£(  of  the  jury  can  not  be  regarded  as  a  specia) 
yerdict.  * 

The  appellants'  motion  for  a  judgment  iu  their  favpr,  oi^ 
tl^e  second,  third,  fourth  and  fifth  paragraphs  of  the, 
axnended  complaint,  and  the  argument  of  their  counsel  ii^ 
support  of  said  motion,  were  and  are  founded  upon  mista- 
ken views  of  both  the  facts  a\id  the  law  of  this  case.  Th^ 
ajipell^nts'  counsel  are  certainly  mistaken  when  they  say 
tl^at  the  fourth  paragraph  of  the  complaint  declared  upon 
^'.  a  certain  written  contract,"  for  thi^  paragraph,  as  the 
]?pcord  shows^  was  merely  a  common  count  ^^  for  work 
apd  labor  performed  and  materials  furnished."  The 
learned  counsel  are  also  mistaken  when  they  regard  and 
treat  the  special  findings  of  the  jury  in  this  case  as  i^ 
Gipecial  verdict. 

Th^  appellants'  motion  for  judgment,  upon  the  theory 
of  their  counsel,  was  not  applicable  tp  the  fourth  paragrapl^ 
q|f  the  amended  complaint,  and  as  to  that  paragraph  th^ 
motion  was  cqrrpctly  overruled.    The  motion  was  an  en* 
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tirety,  and  as  such  was  properly  overruled  as  to  all  the 
paragraphs  mentioned  therein. 

It  is  claimed  by  the  appellants'  counsel,  that  the  court 
erred  in  rendering  a  judgment  enforcing  the  mechanic's 
lien  in  this  case,  for  this  reason :  Because  "  the  notice  does 
not,  in  describing  the  premises  on  which  the  lien  was 
sought  to  be  held  and  foreclosed,  state  the  county  and 
State  in  which  the  premises  were  situate/'  It  does  not 
appear,  from  the  record  of  this  cause,  that  the  appellants 
either  objected  or  excepted  to  the  form  or  substance  of 
the  judgment  of  the  court  in  this  regard  ;  and  therefore 
it  might  well  be  doubted  whether  this  alleged  error  is 
properly  presented  for  our  consideration.  But  waiving 
the  doubt  and  assuming  that  the  question  is  properly  pre- 
sented, it  seems  to  us  that  the  notice  of  lien,  set  up  in 
the- plaintiff's  complaint,  showed,  with  reasonable  and 
sufficient  certainty,  that  the  premises  on  which  the  plain- 
tiff claimed  to  hold  a  lien  were  situate  in  the  county  of 
Marion  and  the  State  of  Indiana.  The  caption  and  date 
of  the  notice  of  lien  were  as  follows :  "  Indianapolis, 
Marion  Co.,  Ind.,  Sept.  24th,  1875."  In  the  body  of  the 
notice  of  lien,  the  premises  are  described  as  "that  part 
of  out-lot  number  72,  of  the  city  of  Indianapolis,  de- 
scribed as  follows,  to  wit : "  and  then  follows  a  full  and 
apparently  accurate  description  of  the  part  of  said  out- 
lot.  In  the  complaint  to  enforce  said  mechanic's  lien, 
the  premises  are  described  as  situate  in  the  city  of  In- 
dianapolis, in  Marion  county,  Indiana;  and  in  the  same 
manner  the  premises  are  described  in  the  final  judgment 
of  the  court  in  this  case,  without  objection  or  exception 
to  such  descrii)tion  on  behalf  of  the  appellants,  or  either 
of  them.  In  the  notice  itself,  in  this  case,  the  premises  ' 
were  described  with  such  accuracy  as  that  they  could  be 
definitely  ascertained  and  located,  and  this  is  all  that  was 
necessary.  Howell  v.  Zerbee,  26  Ind.  214;  Caldwell  v.  As- 
burr/j  29  Ind.  451 ;  O'Halloran  v.  Leachey^  39  Ind.  150 ;  and 
The  City  of  Crawfordscille  v.  Irwirty  46  Ind.  438. 
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We  find  no  error  in  the  record  of  this  cause. 
The  judgment  is  affirmed,  at  the  appellants'  costs. 


Miller  v.  Miller. 

Kbw  Tbiau — Motion  foTy  after  DeJdttU, — Admtisions. — Hiaband  and  W^t,-^ 
Weight  <if  Evidence, — Supreme  Court. — PartUion. — In  an  action  for  the  par- 
tition of  real  estate  of  a  decedent,  brought  by  the  widow  against  hia 
children  by  a  former  marriage,  wherein  the  defendants,  with  knowledge 
of  a  rumor  that  the  plaintiff  was  not  the  lawful  wife  of  the  decedent,  suf- 
fered default,  an  application  was  made  by  the  defendants,  after  a  decree* 
for  partition  was  rendered,  but  before  the  report  of  the  commissioners, 
for  anew  trial,  which  was  submitted  on  conflicting^ evidence  as  to  an 
alleged  admission  by  the  plaintifT,  that,  at  the  time  of  her  marriage  with 
the  decedent,  she  had  a  husband  still  living  and  undivorced. 

Bddf  that  the  Supreme  Court  can  not  say  that  it  was  error  to  overrule  such 

-    motion. 

From  the  Dearborn  Circuit  Court. 

J.  D,  Haynes  and  J.  K.  Thompson^  for  appellant. 
F.  Adkinson  and  0.  F.  Roberts^  for  appellee. 

Perkins,  J. — About  the  year  1823,  Martha  Robinson 
was  married  to  James  Chamberlain,  who  is  still  living. 

About  1834  or  1835,  she,  then  Martha  Chamberlain^ 
wais  married  to  John  L.  Wright,  by  whom  she  had  four 
children.  Said  Wright  died  in  1848.  In  1849  said  Mar- 
tha,  then  Martha  Wright,  was  married  to  Joseph  Evans, 
who  died  in  1853,  leaving  no  child  surviving.  In  1854 
said  Martha,  then  Martha  Evans,  was  married  to  Thomas 
Miller,  who  departed  this  life  on  the  1st  day  of  Septem- 
ber, 1875,  leaving  surviving  his  widow,  said  Martha,  and 
Joseph  H.  Miller,  a  son  by  a  former  wife. 

On  the  18th  day  of  January,  1876,  said  Martha  filed  in 
the  Dearborn  Circuit  Court  her  complaint  for  partition 
of  the  real  estate  left  by  her  deceased  husband.   She  made 
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his  son  by  a  former  wife  defendant.  At  the  April  term 
of  sard  court  partition  was  decreed,  giving  said  Martha 
one-tliird  for  life  of  said  real  estate.  She  is  now  sev- 
enty-seven years  of  age. 

Before  the  report  of  the  commissioners  making  the 
partition  was  confirmed,  the  defendant  below,  appellant 
in  this  court,  moved  for  a  new  trial,  on  the  ground  that, 
since  the  decree  for  partition  was  rendered,  he  had  discov- 
ered that  said  plaintiff  Martha  was  never  the  legal  wife  of 
said  Miller,  deceased,  for  the  reason  that  she  had  never 
been  divorced  from  her  first  husband,  said  James  Cham- 
frerlain,  who  was  still  living. 

Aflidavits  and  oral  testimony  were  heard  on  the 
motion.  The  motion  was  overruled,  and  exception  taken. 
-  No  question  is  raised  touching  the  time  at  which  the 
ihotion  was  made. 

Two  witnesses  testified,  on  the  hearing  of  the  motion, 
tiiat,  on  the  13th  of  August,  1876,  in  answer  to  a  question 
by  her  son,  John  L.  Wright,  as  to  whether  she  was  di- 
vorced from  James  Chamberlain,  she  said  the  judge  told 
her  she  did  not  need  a  divorce.  This  was  claimed  to  be 
an  adniission  that  she  had  not  been  divorced. 

The  statement  of  the  two  witnesses  as  to  the  language 
ilfeied  by  .said  Martha,  on  the  occasion,  widely  differed.  A 
witness  testified,  that  he  could  find  no  record  of  a  divorcd 
between  the  parties,  in  Haiiiilton,  Ohio.  Ko  place  had 
Been  named  as  the  one  where  suqh  a  divorce  should 
hkVQ  been  obtained.  D.  M.  Robinson  testified,  that  h^ 
was  personally  cognizant  of  the  fact,  that,  when  he  was 
^uite  a  small  boy,  "  one  James  Chamberlain  married  hid 
ifister,  now  Martha  Miller,  and  that  they  remained  mar- 
fi^d  for  many  years ;  but  that,  before  1884,  hid  said  sister 
had  ceased  to  live  with  said  Chamberlain,  as  his  wife, 
and  that  the  understanding  of  this  affiant,  and  in  his  fam- 
ily and  the  neighborhood,  was,  that  they,  the  said  Charn- 
berlain  and  wife,  were  divorced.*' 

The  appellant  knew  of  the  rumor  that  they  had  not  been, 
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before  the  order  for  partition  was  made,  but  made  no  de- 
fence to  the  partition. 

We  can  not  say,  that  the  court  erred  in  overruling  the 
motion  for  a  new  trial. 

See  Chandler  v.  Schoonover^  14  Ind.  324 ;  JS!r?aw5  v.  New* 
land,  34  Ind.  112;  Denman  v,  McMahin,  87  Ind.  241. 

Th«  judgment  is  at&rmed,  with  costs. 


Hendrix,  Executor,  v.  McBeth  et  al. 

t^KSCBSm^'^Leau.-'  LifsrEUxUe  of  Widow  in  MiaMs^-^Ekaiim  Not  to  Tak$ 
Under  Will. — Dower. — DecedaU^  Estates, — The  owner  of  certain  real  estate, 
haying  leased  the  same  for  a  certain  period,  for  mining  purposes,  in  con- 
sideration of  a  certain  royalty  to  be  paid  Iiim  by  the  lessee,  died  testate, 
leaving  surriving  him  a  widow  by  whom  he  had  no  children,  and  ako 
children  by  a  former  marriage.  The  widow,  having  elected  to  take  un- 
der the  statute,  claimed  one-third  of  the  royalty  accruing  after  the  testa- 
tor's  death,  whereupon  the  executor,  being  authorized  by  the  will  to  col- 
lect the  rents  of  the  real  estate  to  pay  the  testator^s  debts  and  bequests, 
brought  suit  against  the  widow  and  the  ^lessee,  who  had  paid  him  the 
other  two-thirds,  to  collect  the  remaining  third  of  such  royalty. 

Heldf  that  the  widow  took  a  life-estate  in  one-third  of  such  realty,  which 
Tested  in  her  from  the  date  of  the  testator's  death. 

Seldf  also,  that  she  is  entitled  to  an  undivided  interest  in  such  mines,  and 
that  therefore  the  plaintiff  can  not  recover. 

Prom  the  Clay  Circuit  Court 

J.  M.  Compton^  Q.  A.  Knighty  C.  JB.  Knight  and  C.  Mat- 
MHj  for  appellant. 

8.  W.  Curtis  and HoUiday^  for  appellees. 

NiBLAOK,  C.  J. — This  was  a  suit  by  Eli  Hendrix,  execu* 
tor  of  the  last  will  of  John  Hendrix,  deceased,  against 
Robert  McBeth,  John  McDowell,  Major  Collins  and  Jo- 
iinna  Hendrix. 

The  complaint  stated  that  the  decedent,  in  his  lifetime, 
to  wit,  on  the  20th  day  of  May,  1873,  entered  into  a  writ> 
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ten  agreement,  known  as  a  lease,  with  the  defendant 
McBeth,  by  the  terms  of  which  he,  the  decedent,  granted, 
demised  and  let  to  the  said  McBeth  certain  real  estate 
therein  described,  for  the  sole  purpose  of  digging,  mining 
and  removing  coal  therefrom  for  the  period  of  twenty 
years  from  said  date,  and  that,  for  all  screened  coal  so  dug, 
mined  and  removed,  the  said  McBeth  agreed  to  pay  the 
decedent  thirty  cents  per  ton  of  two  thousand  one  hun- 
dred and  fifty  pounds,  payments  to  be  made  monthly ; 
that  said  McBeth  entered  upon  said  real  estate,  sunk  a 
shaft,  and  began  the  raining  of  coal;  that  afterward  he 
assigned  an  interest  in  said  lease  to  the  defendants  Mc- 
Dowell and  Collins;  that  afterward,  to  wit,  on  the  27th 
day  of  July,  1875,  the  decedent  entered  into  a  supple- 
mental agreement  with  the  defendants  McBeth,  McDowell 
and  Collins,  by  which  the  original  lease  was  modified  in 
respect  to  the  rate  of  rent  or  royalty  to  be  thereafter  paid 
on  coal  dug  and  mined,  as  follows :  "  For  the  month  of 
June,  1875,  said  Hendrix  agrees  to  take  twenty  cents  per 
ton ;  for  the  months  of  July,  August  and  September,  1876, 
the  sum  of  fifteen  cents  per  ton,  and  from  September  30th, 
1875,  to  June  1st,  1877,  the  sum  of  twenty  cents  per  ton," 
etc. ;  that,  on  the  25th  day  of  August,  1875,  the  said  John 
Hendrix  died  testate,  leaving  the  defendant  Joanna  Hen- 
drix as  his  widow,  and  certain  children  and  grandchil- 
dren, the  issue  of  a  former  marriage,  as  his  lineal  descend- 
ants surviving  him ;  that  the  said  Joanna  was  the  wife  of 
the  decedent  by  a  second  marriage,  and  had  no  children 
by  the  said  decedent;  that,  by  the  terms  of  the  will  of 
said  decedent,  the  plaintiflT,  as  the  executor  thereof,  is  au- 
thorized, empowered  and  directed  to  collect  and  receive 
the  rents  and  profits  accruing  from  his  real  estate,  and  to 
apply  the  same  to  the  payment  of  the  debts  due  from, 
and  owing  by,  his  estate,  and  in  discharge  of  certain 
legacies  provided  for  in  said  will,  if  the  personal  property 
belonging  to  his  said  estate  should  prove  to  be  insuffi- 
cient for  such  purposes ;  that  there  are  debts  outstanding 


MAY  TERM,  1878.  475 

■  I  I      I  —       ■     ■-■  ■  ■  * 

Hendrix,  Executor,  v.  McBeth  d  aL 

^^^^M^— ■^■^^^^^^— li^MII      11  ■  ■         ■   ■  ■■■■■■  ■         ■         !■■■       I  I   ■  ■  ■        I  I  ■        I  ■■         ■■  ■— ^M^—MM ^M^^ 

against  said  estate  amounting  to  aboat  the  sum  of  ten 
thousand  dollars,  exclusive  of  said  legacies,  and  that  the 
pereonal  estate  of  said  decedent,  over  and  above  the  por- 
tion claimed  and  taken  by  the  widovr,  amounted  to  only 
about  six  hundred  dollars:  that  the  said  Joanna,  as  the 
widow  as  above  stated,  elected  to  take  her  interest  in  the 
estate  under  the  statute,  and  not  under  the  will  of  the 
decedent,  in  which  a  provision  was  made  for  her ;  that, 
under  the  statute,  she  is  entitled  to  only  a  life  estate  in 
one-third  of  the  decedent's  real  estate,  which  said  real  es- 
tate has  not  yet  been  partitioned  amongst  those  having 
an  interest  therein;  that,  since  the  death  of  the  decedent, 
the  defendants  McBeth,  McDowell  and  Collins  have  dug, 
mined  and  removed  from  the  real  estate  so  leased  to 
McBeth  and  so  held  by  them  under  said  lease  and  the 
agreement  supplemental  thereto,  about  five  thousand  tona 
of  screened  coal,  the  royalty  of  which  amounts  to  about 
one  thousand  dollars ;  that,  of  said  last  named  sum,  they 
have  paid  to  the  plaintiff,  as  executor  as  aforesaid,  only 
two- thirds  thereof;  that  they  have  refused  to  pay  over  to 
him  the  remaining  one-third  of  said  royalty,  although 
the  same  has  been  specially  demanded  of  them  by  the 
plaintifi*  at  each  monthly  settlement  concerning  the  roy- 
alty due  under  said  lease  and  the  supplemental  agree- 
ment modifying  the  same ;  that  there  is  due  to  estate  of 
said  decedent,  for  balance  on  said  royalty  of  coal,  the 
sum  of  three  hundred  dollars,  withheld  as  above  stated, 
and  which  the  defendants  McBeth,  McDowell  and  Col- 
lins refuse  to  pay  until  the  court,  by  proper  judgment  or 
decree,  shall  determine  whether  the  plaintiff,  as  such  ex- 
ecutor, is  entitled  to  receive  the  same,  or  whether  the  de- 
fendant Joanna  Hendrix,  as  the  widow  of  the  decedent, 
is  entitled  thereto,  they  claiming  that  the  said  Joanna  is 
exacting  and  demanding  payment  from  them  to  her  of 
one-third  of  said  royalty,  as  the  widow  of  the  decedent. 
Wherefore  the  plaintifi'  demanded  a  judgment  determin- 
ing the  rights  of  the  respective  parties  in  the  premises, 


4m  SUPREME  COURT  OF  INDIAlf  A, 

H^ndvucj  Executor^  v«  McBeth  et  aL 

and  for  a  recovery  of  said  sum  of  three  hundred  dollars 
i^ainst  the  said  McBeth,  McDowell  and  CoUius. 

The  defendants  McBeth,  McDowell  and  Collins  de*. 
noMirred  to  the  com^aiut,  for  want  of  sufficient  fects  to 
constitute  a  cause  of  action  against  them.  The  defend- 
wat  Joanna  Hendrix  also  filed  her  separate  demurrer  to 
the  complaint,  alleging  the  same  ground  of  objection  to 
hi»  sufficiency. 

These  demurrers  were  both  sustained  by  the  court,  and 
tbe  plaintiff  electing^  to  stand  by  his  complaint  without 
amendment,  judgment  was  rendered  agamst  him  upon  the 
ilemurrers. 

We  have,  therefore,  only  to  consider  the  snfflcien^cy  of 
tbe  complaint  on  this  appeal. 

Upon  the  facts  stated  in  the  complaint,  the  defendant 
Joanna  Hendrix  is  only  entitled  to  a  life  interest  in  one- 
third  of  the  decedent's  real  estate.  Her  interest  in  such 
r^al  estate  is  quite  similar  to  a  widow's  dower  interest  at 
opmmon  law,  the  only  difference  now  occurring  to  ns 
Wng  that  the  said  Joanna  became  entitled  to  her  interest 
in  her  husband's  real  estate  immediately  upon  his  death, 
whereas  a  widow  at  common  law  does  not  become  vested 
with  title  to  her  dower  interest  until  it  is  assigned  to  her. 

Kent,  in  his  Commentaries,  vol.  4,  p.  41,  says: 

<^  Dower  attaches  to  all  real  hereditaments,  such  as 
fents,  commons  in  gross  or  appendant,  and  piscary,  pro- 
vided the  husband  was  seized  of  an  estate  of  inheritance  in 
the  same.  *  *  *  So,dowerisdueof  iron  or  other  mines 
wrought  during  the  coverture,  but  not  of  mines  unopened 
at  the  death  of  the  husband;  and  if  the  land  assigned 
for  dower  contains  an  open  mine,  the  tenant  in  dower 
may  work  it  for  her  own  benefit ;  but  it  would  be  waste 
in  her  to  open  and  work  a  mine." 

Bishop  on  Married  Women,  vol.  1,  sec.  26S,  says : 

"  If  there  are  opened  mines  on  the  husband's  lands,  the 
widow,  on  these  lands  being  assigned  her  for  dower,  may 
work  them,  and  it  is  not  waste.     Of  course,  she  is  not 
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confined  strictly  within  the  limits  to  which  her  husband 
had  worked ;  for,  if  she  Were,  she  could  take  nothing.  For 
example,  where  there  were  four  acres  consisting  of  a  slate 
quarry,  and  a  quarter  of  an  acre  had  been  dug  over  in  the 
lifetime  of  the  husband,  the  whole,  on  a  question  of 
dower,  was  considered  as  having  been  opened.  And  new 
shafts  in  a  mine  may  be  sunk,  and  old  shafts  sunk  deeper, 
where  all  the  material  taken  out  is  from  one  continuous 
body." 

Further  on,  in  section  264  of  the  same  volume,  Bishop 
says : 

**  And  the  doctrine  appears  to  be  general,  that,  if  there 
are  mines  even  on  the  husband's  land,  and  these  mines 
have  beeh  opened  though  afterward  abandoned  and 
dosed  by  the  husband,  there  may  be  special  doWer  <5f 
them,  and  the  widow  has  the  right  to  her  share  in  their 
prbdnet." 

The  doctrine  thus'enunciated  by  both  Kent  and  Bishop 
is  well  sustained  by  numerous  cases,  amongst  which  the 
following  may  be  cited:  Codies  'v.  Cheever,!  Gow.  460; 
Mck>re  v.  RdlinSj  45  Me.  493 ;  Stougkton  v.  Leiffh,  1  Taunt. 
402;  Billings  v.Taylor^  10  T\ek.  460;  Rockwell  v.  Morgan^ 
13  N.  J.  Ch.  884;  Neel  v.  iVerf,  19  Pa.  Stftte,  828; 
Irwin  V.  Covode^  24  Pa.  State,  162 ;  Russell  v.  Russell^  1*5 
Gray,  159;  Findlay  v.  Smith,  6  Munf.  134;  Crouch  v. 
Paryear^l  Rand.  258 ;  Stevens^  Heirs  y.  Stevens^  3  Dana,  871. 

In  oui*  opinion,  this  doctrine  is  equally  applrcible  to  the 
interest  which  the  defendant  Joanna  Hendrix  took  in  the 
real  estate  of  her  deceased  husband  under  the  statute,  and 
establishes  her  right  to  an  undivided  share  in  the  coil 
mine  in  the  possession  of  her  co-defendants,  as  a  part  of 
such  real  estate. 

We  see  no  error  in  the  decision  of  the  court  snstainiiig 
the  demurrers  to  the  complaint. 

The  judgment  is  affirmed,  at  the  costs  of  the  estate  of 
John  Hendrix,  the  decedent. 
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Sheriff. — Reitirn  of,  can  not  be  Attacked  CottateraUy. — QerL — An  execution 
defendant,  whose  real  estate  has  been  sold  on  execution  or  decree,  can 
not  impeach  or  question  tlie  truth  of  such  return  in  an  action  against  the 
execution  plaintiff,  who  became  the  purchaser,  and  the  clerk  of  the  courts 
to  set  aside  such  sale. 

From  the  Howard  Circuit  Court. 

M.  Bdl^  C.  E.  Hendry  and  M.  McDowell^  for  appellants. 
J.  O'Brien^  for  appellee. 

HowK,  J. — In  this  action,  the  appellee,  as  plain tiflT,  sued 
the  appellanta,  as  defendants,  in  the  court  below,  in  a 
complaint  of  two  paragraphs,  to  each  of  which  paragraphs 
the  appellants  demurred  for  the  want  of  sufficient  facts 
therein  to  constitute  a  cause  of  action. 

The  demurrer  to  the  first  paragraph  was  overruled,  and 
to  this  decision  the  appellants  excepted,  and  the  demurrer 
to  the  second  paragraph  was  sustained. 

To  the  first  paragraph  of  the  complaint  the  appellants 
answered  in  two  paragraphs,  the  first  being  a  general  de- 
nial, and  the  second  setting  up  an  affirmative  defence. 

The  appellee  replied,  by  a  general  denial,  to  the  second 
paragraph  of  the  answer. 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellee,  on  which  verdict  a  judg- 
ment was  rendered,  as  prayed  for  in  the  appellee's  com- 
plaint. 

The  appellants'  motion  for  a  new  trial  was  overruled, 
and  to  this  decision  they  excepted,  and  filed  their  bill  of 
exceptions  within  the  time  prescribed  by  the  court. 

The  appellants  have  assigned  as  errors,  in  this  court,  the 
following  decisions  of  the  court  below : 

1.  In  overruling  their  demurrer  to  the  first  paragraph 
of  the  complaint ;  and, 

2.  In  overruling  their  mption  for  a  new  trial. 
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We  will  consider  and  decide  the  questions  presented 
by  these  alleged  errors  in  the  order  of  their  assignment. 

1.  The  first  alleged  error  calls  in  question  the  suffi- 
ciency of  the  facts  stated  in  the  first  paragraph  of  the  ap- 
pellee's complaint  to  constitute  a  cause  of  action.  As 
necessary  to  a  proper  understanding  of  this  cause,  and  of 
the  alleged  errors  complained  of  by  the  appellants  in  this 
court,  we  will  give  a  summary  of  the  facts  alleged  in  the 
first  paragraph  of  said  complaint.  The  appellee  alleged 
therein,  in  substance,  that,  on  the  5th  day  of  March,  1872, 
the  appellant  William  H.  Fry  recovered  a  judgment 
against  the  appellee  for  the  sum  of  fifty-nine  dollars  and 
sixty-eight  cents,  and  costs,  and  for  the  foreclosure  of  a 
mortgage  on  lot  No.  5,  in  the  town  of  Russiaville,  in  How- 
ard county,  Indiana,  as  security  for  the  payment  of  said 
sum  of  money,  which  judgment  was  rendered  in  and  by 
the  court  of  common  pleas  of  said  county,  at  a  regular 
term  thereof,  a  copy  of  which  judgment  was  filed  with, 
and  made  part  of,  said  paragraph;  that  afterwiard,  on  the 
17th  day  of  July,  1872,  the  appellant  William  H.  Fry 
eaused  to  be  issued  a  pretended  copy  of  the  decree  and 
judgment  and  order  of  sale  of  said  court  of  common 
pleas,  and  caused  the  same  to  be  delivered  to  the  acting 
sheriff  of  said  Howard  county,  a  copy  of  which  decree 
and  order  of  sale  was  filed  with  and  made  part  of  said 
paragraph ;  that  afterward  the  sheriff  to  whom  said  pre- 
tended order  of  sale  had  been  issued,  pretended  to  adver- 
tise said  lot  No.  5  for  sale,  upon  said  pretended  order  of 
sale,  and,  after  having  pretended  to  advertise  said  lot  for 
sale,  the  said  sheriff  pretended  to  and  did  sell  the  same 
on  the  17th  day  of  August,  1872,  to  the  appellant  William 
H.  Fry,  the  judgment  creditor,  for  the  sum  of  one  hun- 
dred and  eight  dollars  and  thirty  cents;  that  afterward, 
on  the  8th  day  of  October,  1873,  and  more  than  one  year 
after  the  date  of  said  pretended  sale  to  the  appellant  Fry, 
the  said  sheriff  filed  in  the  office  of  the  clerk  of  the  court 
below  a  paper  purporting  to  be  a  return  to  said  pretended 
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order  of  sale,  in  which  said  paper,  called 
said  sheriff  pretended  to  say,  that  he  had  cuus. 
to  have  been  advertised,  as  required  by  law,  by  cu 
notice  of  the  time  and  place  of  sale  to  be  publisheu^j^ 
three  weeks  successively,  in  the  Howard  Tribune^i 
weekly  newspaper  of  general  circulation,  printed  an. 
published  at  Kokomo,  in  said  county,  and  by  setting  up 
such  notices  in  three  public  places  in  the  township  in  which 
said  lot  was  situated,  and  a  like  notice  at  the  court-house 
door  in  Kokomo,  in  said  county,  more  than  twenty  days 
before  the  17th  day  of  August,  1872,  and  that,  on  said 
17^h  day  of  August,  the  sheriff  sold  said  lot  to  said  Wil- 
liam H.  Fry  for  the  sum  of  one  hundred  and  eight  dollars 
and  thirty  cents,  and  received  on  said  17th  day  of  August, 
1872,  the  full  sum  of  said  bid  in  hand  from  said  Fry,  and 
that  he  made  and  delivered  to  said  Fry  a  certificate  of 
sale  of  said  lot,  which  would  entitle  him  to  a  deed  of  said 
lot,  at  the  end  of  one  year  from  said  17th  day  of  August;, 
1872,  and  said  return  was  dated  and  purported  to  have 
been  made  on  the  17th  day  of  August,  1872,  a  copy  of 
which  return  was  filed  with,  and  made  part  of,  said. para- 
graph ;  and  the  sheriff*  filed  with  said  return  receipts  pur- 
porting to  be  receipts  for  money  paid  to  the  judgment 
plaintiff  by  the  sheriff  on  said  17th  day  of  August,  1872, 
and  for  costs  of  said  sale  and  suit  paid  on  that  day ;  that 

afterward,  on  the  —  day  of ,  1873,  the  sherift*  of  said 

county  made  and  delivered  a  paper  writing,  called  a 
sheriff's  deed,  to  said  William  H.  Fry  for  said  lot,  and 
said  Fry  immediately  commenced  suit  against  the  appel- 
lee for  said  lot,  in  the  Howard  Circuit  Court,  which  suit 
was  then  pending,  and  the  said  Fry  was  threatening  to 
prosecute  the  same  to  final  judgment  against  the  appellee ; 
a  copy  of  said  Fry's  complaint  in  his  suit  for  said  lot,  and 
of  the  appellee's  answer  thereto,  and  of  said  Fry's  reply 
to  said  answer,  was  filed  with,  and  made  part  of,  said 
paragraph.  The  appellee  charged,  that  said  pretendad 
sale  by  said  sheriff',  and  his  said  return  thereof,  were  ir- 
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¥eTi!l  regular,  illegal  and  void,  for  the  following  reasons  and 

kte  grounds  of  objection,  to  wit: 

1.  '       Ist.    The  pretended  order  of  sale,  made,  certified  and 

cier      delivered  to  the  sheriff  of  said  county,  was  not  a  true 

p       copy  of  the  original  judgment  and  order  of  sale  against 

the  appellee,  at  the  suit  of  said  William  H.  Fry,  wherein 

said  lot  No.  5  was  ordered  to  be  sold ; 

2d.  Said  lot  No.  5,  in  the  original  plat  of  Russiaville, 
was  not  sold  upon  an  execution  oi  fieri  facias^  issued  upon 
said  judgment  of  said  William  H.  Fry  against  the  appel- 
lee; 

8d.  The  sheriff  did  not  cause  three  notices  of  the  sale 
of  said  lot  No.  5,  in  the  original  plat  of  Russiaville,  to  be 
posted  up  in  three  public  places  in  the  township  in  which 
the  same  was  situate,  and  a  like  notice  at  the  court-house 
door  in  said  county,  for  twenty  days  or  more  before  the 
day  he  pretended  to  sell  said  lot,  to  wit,  the  17th  day  of 
August,  1872; 

4th.  That  the  appellant  William  H.  Fry,  the  judgment 
creditor  and  pretended  purchaser  at  said  pretended  sher- 
iff's sale,  and  plaintiff  in  said  ejectment  suit  against  the 
appellee,  did  not  pay  the  amount  of  the  pretended  bid  set 
out  in  the  sheriff's  pretended  return,  and  the  pretended 
receipts  attached  to  said  return  were  not  made  on  the  day 
of  the  pretended  sale  set  out  in  said  pretended  return, 
and  no  payment  was  made  upon  said  pretended  bid,  and 
no  receipts  made  nor  any  other  act  done  which  was  equiva- 
lent in  fact  or  in  law  to  payment,  on  said  17th  day  of 
August,  1872,  nor  for  more  than  one  year  after  said  last 
named  day ; 

5th.  The  sheriff  did  not  make  out  and  deliver,  as  set 
out  in  said  return,  a  certificate  of  purchase  to  said  Wil- 
liam H.  Fry,  on  the  day  of  said  pretended  sale,  August 
17th,  1872,  nor  for  more  than  one  year  thereafter,  which 
would  entitle  him  to  a  deed  of  said  lot  at  the  expiration 
of  one  year  from  said  August  17th,  1872 ;  and, 
Vol.  LXI.— 31 
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6th.  Said  receipts,  set  out  in  said  return,  were  not 
made  on  the  17th  day  of  August,  1872,  nor  more  than 
one  year  thereafter. 

The  appellee  further  charged,  that  he  had  no  personal 
knowledge  whatever  that  an  order  of  sale  had  ever  issued 
to  the  sheriflf  of  Howard  county,  authorizing  him  to  sell 
said  lot  No.  5,  nor  that  said  sale  was  ever  advertised ; 
that,  if  any  notice  was  given,  as  required  hy  law,  no  no- 
tice in  the  neighborhood  was  caused  by  any  such  notice; 
that  the  appellee  had  no  actual  knowledge  of  said  pre- 
tended sale  until  more  than  one  year  after  the  same  was 
pretended  to  have  been  made ;  that  no  return  was  placed 
on  file  by  the  sheriff  of  said  county,  in  the  clerk's  office 
of  said  court  of  common  pleas  or  circuit  court,  for  more 
than  one  year  after  said  pretended  sale ;  and  that  said 
William  H.  Fry  had  no  certificate  of  purchase  in  his 
possession  for  more  than  one  year  from  said  17th  day  of 
August,  1872. 

Besides  the  appellant  William  H,  Fry,  the  appellee 
made  the  clerk  of  the  court  below  and  the  then  sheriff 
of  the  county  parties  defendants  to  this  action ;  and  he 
demanded  judgment,  that,  on  the  fin.al  hearing  of  this 
cause,  the  said  pretended  order  of  sale  and  the  pretended 
sale  and  conveyance  of  said  lot,  by  the  former  sheriff  to 
said  Fry,  might  be  set  aside,  declared  void  and  held  for 
naught;  and  he  offered  to  pay  into  court,  for  the  use  of 
said  Fry,  whatever  sum  the  court  might  determine  was 
necessary  to  satisfy  said  Fry's  judgment  and  costs;  and 
the  appellee  further  prayed  for  a  temporary  restraining 
order,  and  finally  for  a  perpetual  injunction  against  the 
appellants  and  each  of  them,  and  that  his  title  to  said  lot 
might  be  forever  quieted. 

It  will  be  readily  seen,  from  the  foregoing  summary  of 
the  first  paragraph  of  his  complaint,  that  the  appellee 
grounds  his  cause  of  action  entirely  upon  the  alleged 
falsity  of  the  sheriff's  return  to  the  execution  or  order  of 
sale  described  in  said  paragraph.     The  validity  of  the 
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judgment  against  the  appellee,  and  in  favor  of  the  apv 

-pellant  William  IL  Fry,  was  in  no  manner  questioned  in 

•or  by  any  of  the  allegations  of  said  paragraph  of  the 

•complaint.    It  was  alleged,  that  the  order  of  sale,  issued 

•on  said  judgment  to  the  sheriff  of  Howard  county,  wa3 

not  ^  true  copy  of  the  original  judgment  and  order  of 

•sale,  and  that  the  real  estate  described  in  the  complaint 

was  not  sold  upon  an  execution  of  fieri  faciaSy  issued  on 

:said  judgment.     But  the  gist  of  the  appellee's  action  is 

contained  in  the  allegations  of  his  complaint,  wherein  he 

•controverted  the  facts  stated  and  set  forth  in  the  sheriff's 

return  to  said  order  of  sale. 

It  is  very  clear,  we  think,  that  the  first  paragraph  of 
Ihe.  appellee's  complaint  did  not  state  facts  sufiicient  to 
constitute  a  cause  of  action,  in  favor  of  the  appellee,  the 
■execution  defendant,  against  the  appellant  Fry,  the  exe- 
cution plaintiff.  For  the  law  is  well  settled  in  this  State, 
^hat  "  A  party  or  privy  may  not  aver  the  falsity  of  a  re- 
turn made  by  a  proper  officer,  without  a  direct  proceeding 
against  the  officer,  even  in  chancery."  Splahn  v.  Gilles- 
piCy  48  Ind.  397,  and  the  authorities  cited. 

The  facts  recited  in  the  sheriff's  return,  which  the  ap- 
pellee attempted  to  controvert  in  his  complaint  in  this 
action,  were  his  official  acts,  done  by  him  in  the  discharge 
of  his  official  duties,  in  the  execution  of  the  order  of  sale 
mentioned  in  said  complaint.  The  sheriff's  return  upon 
such  a  writ  is  his  record  of  his  official  acts,  which  return 
the  clerk  is  required  to  "  enter  at  length  "  in  the  execu- 
tion docket,  and  such  entry  '*  shall  be  taken  and  deemed 
to  be  a  record."     2  R.  S.  1876,  p.  228,  sec.  517. 

In  this  case,  the  sheriff's  return  upon  the  order  of  sale 
was  conclusive  against  the  appellee,  the  execution  defend- 
:ant,  as  to  the  matters  alleged  in  the  first  paragraph  of 
bis  complaint,  as  constituting  his  cause  of  action.  The 
appellee  can  not  impeach  the  sheriff's  return,  nor  can  he 
4iver  the  falsity  of  the  matters  set  forth  in  said  return^ 
-except  in  a  direct  suit  or  proceeding  against  the  said 
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sheriff,  for  making  a  false  return.  Stockton  v.  Stocktoriy 
69  Ind.  574,  aud  Johnson  v.  Patterson^  59  Ind.  237. 

It  seems  to  us,  that  the  court  below  erred  in  overruling- 
the  appellants'  demurrer  to  the  first  paragraph  of  the  ap- 
pellee's complaint. 

2.  The  conclusion  we  have  reached,  in  regard  tb  the 
insulSiciency  of  the  first  paragraph  of  the  complaint,  ren- 
ders it  unnecessary  for  us  to  consider  at  any  length  the^ 
questions  arising  under  the  error  of  the  court  in  over- 
ruling the  appellants'  motion  for  a  new  trial.  Over  the 
objections  and  exceptions  of  the  appellants,  the  court  per- 
mitted the  appellee  to  introduce  oral  evidence,  for  the- 
purpose  of  contradicting  material  portions  of  the  sheriff 's- 
return.  From  what  we  have  already  said,  it  is  clear  that 
this  oral  evidence  was  incompetent,  and  that  the  court 
erred  in  its  admission. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
appellants'  demurrer  to  the  first  paragraph  of  the  com- 
plaint, etc. 


Rose  v.  Nebs  bt  al. 

Keal  Estate. — iidton  to  Quiet  TiiU, — Chmplavni, — ^In  an  action  to  qniet  the- 
title  to  real  estate,  a  complaint  which  showBf  prima  fade,  that  the  plaintiff' 
ifl  entitled  to  immediate  poBsesMion  of  real  estate  of  which  the  defendant 
i»  unlawfully  in  possession,  is  sufficient  on  demurrer. 

Same. — Statement  (/  IStle. — It  is  proper  to  allege  in  the  complaint  the  reaC 
title  of  the  parties,  so  far  as  the  same  is  known  to  the  plaintiff. 

From  the  Vigo  Circuit  Court. 

A.  T.  Rose  and  X  J.  Stephenson^  for  appellant. 

Pbrkins,  J. — The  following  complaint  was  filed  as  w- 
cause  of  action : 
^' Allen  T.  Rose,  plaintiff,  complains  of  the  defendants^ 
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find  says,  that,  on  the  17th  day  of  December,  1867,  one 
Jacob  Nees  was  the  owner  of  the  north-west  quarter  of 
ihe  north-east  quarter,  and  north  half  of  the  south-west 
•quarter  of  the  north-east  quarter,  of  JBCction  twenty-six 
(26),  town  twelve  (12),  range  five  (5)  west;  that,  at  that 
time,  the  said  Jacob  was  the  husband  of  Nancy  and 
father  of  the  other  defendants,  and  on  that  day  he  and 
bis  -said  wife  sold  and  conveyed  to  one  George  W.  Watts 
the  said  land  for  the  sum  of  $700,  the  grantors  reserving 
the  possession  of  said  land  for  life,  by  keeping  the  said 
farm  in  as  good  repair  as  it  was  at  that  time.  A  copy  of 
the  said  deed  is  filed  herewith  and  made  part  hereof. 

■"  That  said  Watts  paid  said  consideration  money  to  said 
Jacob,  as  follows :  About  $300  was  paid  to  parties  who 
held:  liens  on  said  lands,  and  the  balance  to  the  children 
•of>  smd  Jacob,  by  his  request. 

"  That  said  Jacob  died  in  1869,  and  said  Nancy  re^. 
tainjed  possession  of  said  land  until  the  Fall  of  1870. 

"  That,  after  said  purchase  and  conveyance  and  death 
of  the  said  Jacob,  said  Nancy  failed  to'keep  the  same  in 
^as  good  repair  as  when  said  conveyance  was  executed,, 
but  suffered  the  house  and  stables,  barn  and  other  build- 
ings to  fall  into  decay,  and  the  fence  to  rot  down,  and 
burned  up  the  rails  and  pickets  of  the  fences,  and  suffered 
the  grounds  to  grow  up  with  underbrush,  and  to  become 
'Unfit  for  cultivation,  so  that  the  same  was  thereby  les- 
sened in  value  to 'the  amount  of  $250. 

'^  That  said  Nancy  having  failed  to  keep  the  same  in 
repair  as  aforesaid,  the  said  Watts  entered  said  premises 
and  demanded  possession  thereof  from  said  Nancy,  for 
the  reason  that  she  had  failed  to  keep  said  farm  in  repair 
as  aforesaid ;  tliat  said  Nancy  refused  to.  surrender  the 
possession,  but,  by  agreement,  referred  the  question  to 
the  arbitrament  of  Michael  Baumunk  and  John  Bowman, 
who,  after  considering  the  matter,  decided  that  she  should 
surrender  the  possession  to  said  Watts,  and  he  was  to  al- 
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low  her  to  take  the  crop  of  wheat,  and  give  her  $25  per 
year  while  she  lived. 

"  That,  pursuant  thereto,  she  surrendered  said  property: 
to  said  Watts,  who  faithfully  complied  with  his  part  of 
the  award. 

"He  further  says,  that  afterward  said  Watts  sold  andi 
conveyed  to  him  said  real  estate  for  the  sura  of  $2,100^ 
which  he  paid  at  the  time ;  that  he  was  a  purchaser  ii> 
good  faith,  believing  said  Watts  had  the  sole  title  there- 
to, and  that  he  had  no  notice  or  knowledge  of  any  clain^i 
of  defendants  until  said  sale,  conveyance  and  payment 
were  all  fully  consummated. 

"  He  further  states,  that,  since  that  time,  said  Nancys 
has  taken  possession  of  said  land,  and  the  other  defend- 
ants, her  children,  are  wrongfully  claiming  title  thereto^ 
on  the  pretended  grounds  that  said  Jacob  was  not  of 
sound  mind  when  the  said  deed  to  Watts  was  executed 
which  clouds  plaintiff's  title.  Wherefore  he  prays,  that 
his  title  thereto  be  quieted,  and  for  possession  of  the- 
premises,  and  damages  to  the  amount  of  $200  for  deten-^ 
tion,  and  for  general  relief. 

«  Rose  &  Mack,  for  Pl'ff.'' 

Copy  of  deed : 

"  Jacob  Nees  and  Nancy  Nees,  his  wife,  of  Owen  county; 
in  the  State  of  Indiana,  of  the  one  part,  and  George  Wil- 
liam Watts,  of  the  same  county  and  State,  of  the  other 
part,  witnesseth:  That  the  said  Jacob  Nees  and  Nancys 
Nees  convey  and  warrant  to  George  W.  Watts,  in  con- 
sideration of  one  thousand  dollars  to  them  paid  by  the- 
said  George  William  Watts,  have  bargained  and  sold  the- 
following  real  estate  in  Owen  county  and  State  of  Indi- 
ana, to  wit:  The  north-west  quarter  of  the  north-east 
quarter,  and  the  north  half  of  the  south-west  quarter  of 
the  north-east  quarter,  of  section  number  twenty-six,  in 
township  number  twelve  north,  of  range  number  five- 
west,  containing  together  sixty  acres,  more  or  less.  In 
witness  whereof  the  said  Jacob  Nees  and  Nancy  Nees^ 
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his  wife,  have  hereunto  set  their  hands  and  seals,  this 
17th  day  of  December,  1867;  and  it  is  also  agreed,  that 
the  said  Jacob  Nees  and  ]S"ancy  Nees,  his  wife,  is  to  have 
and  hold  to  the  possession  and  control  of  said  land,  and 
to  use  it  as  their  own,  by  keeping  it  in  as  good  repair  as 
it  now  is,  during  their  natural  lives. 

his 

[stamp.]  "Jacob  +  Nees, 

mark, 
her 

"Nancy  +  Nbbs." 

mark. 

The  deed  was  duly  acknowledged  and  recorded. 

A  demurrer  was  sustained  to  the  complaint. 

No  brief  appears  for  the  appellees,  and  none  citing  an 
authority  for  the  appellant. 

We  think  the  complaint  shows,  prima  facie^  that  the 
appellant  was  entitled  to  immediate  possession  of  the 
land,  that  Nancy  Nees  was  wrongfully  in  possession  (see 
2  K.  S.  1876,  p.  250,  sec.  592),  and  that  a  case  was  made 
against  all  the  defendants,  under  sec.  611,  p.  254,  2  R.  8. 
1876,  which  reads  as  follows : 

"  An  action  may  be  brought  by  any  person  either  in 
or  out  of  possession,  or  by  one  having  an  interest  in  re- 
mainder or  reversion,  against  another  who  claims  title  to, 
or  interest  in,  real  property  adverse  to  him,  although  the 
defendant  may  not  be  in  possession  thereof,  for  the  pur- 
pose of  determining  and  quieting  the  question  of  title." 

It  was  proper  that  the  statement  of  the  title  of  the 
different  parties,  so  far  as  known,  should  be  made  in  the 
complaint. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  overrule  the  demurrer. 
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in    488,  Bake  bt  al.  v.  The  Insurance  Company  of  North 

171        411 

America. 

Fi&B  Insurance. — AppliefUionfor  Policy. — CkmbraeL — Notice  of  AcoepUxnct  of 
Jtidk. — On  application  to  a  fire  insurance  company,  for  a  policy  of  insur- 
ance, a  contract  was  executed  on  behalf  of  the  company,  signed  by  its 
officers  and  agent,  acknowledging  the  receipt  of  the  amount  of  the  pre- 
mium,  and  stipulating  that  **  A  policy  of  insurance  will  be  immediately 
prepared  and  forwarded  by  said  company,  in  accordance  with  the  terms 
of  the  application,  should  the  same  be  approved.  If  the  application  be 
not  approved,  the  applicant  is  to  be  notified  to  that  effect  without  delay, 
when  the  insurance  shall  cense  and  the  premium  shall  be  returned.  But 
it  is  expressly  understood  and  agreed  that  the  risk  is  accepted  and  made 
binding  upon  the  company  for  the  term  of  thirty  days"  from  the  date  of 
the  application,  **  unless  the  applicant  is  sooner  notified  of  its  rejection. 
If  the  applicant  receives  no  notice  that  the  risk  is  rejected,  the  insur- 
ance will  cease  at  the  end  of  thirty  days,  unless  a  regular  policy  has 
been  issued,"  etc. 

In  an  action  to  recover  for  a  loss  occurring  after  the  expiration  of  the 
'  thirty  days,  no  policy  having  issued,  and  no  notice  rejecting  the  risk 
having  been  given, 

Heldf  on  demurrer  to  the  complaint  for  insufficiency,  that  the  risk  ceased  at 
the  expiration  of  the  thirty  days,  and  that  the  company  is  not  liable. 

Hfld,  also,  that  the  failure  of  the  company,  for  more  than  thirty  days,  to 
give  such  notice,  was  no  valid  reason  why  the  applicant  should  not  in- 
sure in  some  other  company  if  he  desired. 

Hddy  also,  that,  in  the  absence  of  notice  thereof  to  the  plaintiff  or  his  agent, 
it  was  ineffectual  to  allege  that  such  risk  had  been  accepted. 

Prom  the  Knox  Circuit  Court. 

G.  G.  Reily  and  TT.  C.  Johnson^  for  appellant. 
H.  S.  Cauthom  and  J.  M.  Boyle^  for  appellee. 

WoKDBN,  J. — Complaint  by  the  appellants,  against  the 
appellee,  as  follows  : 

"Hugh  Barr,  John  A.  Bruce  and  James  H.  Steffey, 
plaintifis,  complain  of  the  Insurance  Company  of  North 
America,  and  for  amended  complaint  say,  that  hereto- 
fore, on  the  4th  day  of  January,  1872,  the  plaintiff  Hugh 
Barr  was  the  owner  of  a  certain  storehouse,  situated  in 
the  town  of  Bruceville,  Knox  county,  Indiana;  that,  at 
the  same  day,  the  other  plaintifis,  John  H.  Bruce  and 
James  H.  Steffey,  and  said  Hugh  Barr  were  the  owners 
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of  a  valuable  stock  of  dry  goods,  boots  and  shoes,  hats 
and  caps  and  general  merchandise,  contained  in  the  store- 
house aforesaid ;  that,  at  the  day  aforesaid,  such  store- 
house was  of  the  value  of  $1,200,  and  said  stock  of  goods 
was  of  the  value  of  $4,500;  that,  at  the  day  aforesaid, 
the  defendant  was  a  fire  insurance  company,  then  engaged 
in  insuring  property  of  the  kind  and  quality  aforesaid; 
that  thereupon,  at  the  day  aforesaid,  the  plaintiffs  made 
an  application  to  the  defendant,  in  writing,  a  copy  of 
which  is  filed  herewith  as  ^  part  of  this  complaint,  to 
procure  a  policy  of  insurance  to  insure  such  property 
from  loss  or  injury  by  fire  for  the  period  of  one  year 
from  that  date ;  the  plaintiff*  Barr  to  be  insured  on  the 
storehouse  aforesaid  in  the  sum  of  $500,  and  all  of  the 
plaintiffs  to  be  insured  in  the  sum  of  $2,000,  on  their 
stock  of  goods  aforesaid. 

"And  the  plaintiffs  say,  that,  although  said  application 
purports  to  have  been  made  by  Hugh  Barr  alone,  yet,  in 
truth  and  in  fact,  the  same  was  intended  to  have  been  on 
behalf  of,  and  by,  all  of  the  plaintiffs,  to  insure  their  in- 
terests as  aforesaid ;  but,  by  a  mutual  mistake  made  by 
the  plaintiffs  and  defendant,  at  the  time  said  application 
was  made,  the  same  purports  to  be  as  before  stated. 

"  Plaintiff' further  says,  that  thereupon  the  agent  of 
said  insurance  company,  doing  business  for  said  company 
at  the  town  of  Bruceville  aforesaid,  executed  to  the 
plaintifiTs,  on  behalf  of  said  insurance  company,  a  written 
contract,  a  copy  of  which  is  filed  herewith,  marked  *  B ' ; 
that,  by  inadvertence  and  mistake,  mutually  made  by  the 
plaintiff's  and  defendant,  said  contract  was  made  to  the 
plaintiff'  Barr  only,  when,  in  truth  and  in  fact,  the  same 
was  intended  to  be  made,  and  was  so  understood  by  the 
plaintiffs  and  defendant  to  be  made,  to  all  of  said  plain- 
tiffs, to  insure  their  joint  interest  in  said  stock  of  goods 
in  the  sum  of  $2,000,  as  before  stated,  and  to  insure  the 
plaintiff"  Barr  in  the  sum  of  $500,  on  his  said  store-house, 
as  hereinbefore  stated. 
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"Plaintifts  further  say,  that,  by  the  terms  of  said  con- 
tract, the  defendant  undertook  and  agreed  to  insure  the- 
plaintiiSs  in  the  sum  of  money  aforesaid,  on  their  prop- 
erty aforesaid,  for  the  period  of  thirty  days  from  that 
date,  and  further  agreed  that  a  policy  of  insurance  would 
be  immediately  prepared  and  forwarded  by  said  company 
from  their  office  at  the  city  of ,  in  the  State  of  Penn- 
sylvania, to  the  plaintifts,  in  accordance  with  the  terms- 
of  the  application,  should  the  same  be  approved ;  and^  if 
the  application  should  be  disapproved,  then  the  defendant 
would  notify  the  plaintiffs  without  delay. 

"Plaintiffs  further  say,  that  the  consideration  to  be- 
paid  by  the  plaintiffs  to  the  defendant  for  such  insurance- 
was  $37.50 ;  that,  at  the  time  the  contract  aforesaid  was 
made,  they  offered  to  pay  the  same  to  the  defendtfnt'a^ 
agent  at  Bruceville  aforesaid,  but  said  agent  requested 
the  plaintiffs  to  keep  said  money  for  said  defendant  until 
he  called  for  the  same ;  that  thereupon,  to  accommodate* 
said  defendant,  at  the  request  of  its  agent  aforesaid,  the 
plaintiffs  kept  the  same  in  their  safe  for  the  defendant; 
but  they  say  they  have  been  ready  and  willing,  ever  since 
said  contract  was  made  as  aforesaid,  to  pay  said  sum  to 
said  defendant,  and  still  are  ready  and  willing  to  pay  the 
same. 

"  Plaintiffs  further  say,  that  the  defendant  wholly  failed 
to  notify  the  plaintifts  of  their  disapproval  of  said  appli- 
cation, but,  on  the  contrary,  kept  the  same  for  an  unrea- 
sonable length  of  time,  to  wit,  for  the  period  of  fifty 
days,  without  in  any  way  notifying  the  plaintiffs«that  the 
application  would  not  be  accepted. 

"  Plaintifts  further  say,  that  afterward,  on  the  9th  day 
of  February,  1872,  the  storehouse  and  stock  of  goods 
aforesaid  were  wholly  destroyed  by  fire,  without  any  fault 
on  the  part  of  the  plaintiffs,  or  any  of  them,  and  that,  at 
the  time  the  same  were  so  destroyed,  the  storehouse^ 
aforesaid  was  of  the  value  of  $1,200,  and  the  stock  of 
goods  aforesaid  was  of  the  value  of  $2,000,  and  by  rea- 
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son  of  the  burning  thereof,  the  same  became  and  were^ 
wholly  worthless:  that,  so  soon  as  the  defendant  learned 
said  fact,  to  wit,  on  the  15th  day  of  February,  1872,  it 
returned  to  the  plaintiffs  their  said  application  for  insur- 
ance, accompanied  by  a  notice  that  the  same  was  disap- 
proved by  the  defendant. 

"  Plaintiffs  further  say,  that  they  made  out  and  for- 
warded to  the  defendant,  within  a  reasonable  time  after 
said  loss,  an  affidavit,  showing  the  destruction  by  fire  of 
the  storehouse  and  stock  of  goods  aforesaid,  as  required 
by  the  rules  of  the  defendant,  and  the  contract  so  made- 
by  the  plaintiffs  and  defendant,  as  aforesaid. 

"Plaintiffs  further  say,  that,  during  the  time  from  said 
loss  by  fire  aforesaid  to  the  making  of  the  contract  be- 
tween the  plaintiffs  and  defendant  aforesaid,  there  were- 
other  good  and  solvent  insurance  companies  there,  doing- 
business  at  the  town  of  Bruceville  aforesaid,  in  which  the* 
plaintiffs  could  and  would  have  obtained  insurance  on 
their  property  aforesaid,  but  for  the  fact  that  they  be- 
lieved the  defendant  had  insured  their  property  aforesaid^ 
and  would  pay  the  loss,  if  any,  which  might  result  to  them, 
from  fire  to  said  property. 

"  Plaintiffs  further  say,  that  the  defendant  did  approve- 
and  accept  their  application  for  insurance  aforesaid  on 
their  property  aforesaid,  and  for  the  sums  hereinbefore- 
stated,  but  had  negligently  failed  to  issue  and  forward  to- 
the  plaintiffs  a  policy  of  insurance,  as  by  the  terms  of  its. 
contract  it  agreed  to  do,  and  that,  when  it  learned  of  the: 
destruction  of  the  plaintiffs'  property,  as  aforesaid,  by 
fire,  as  aforesaid,  it  then  fraudulently  and  tortiously  re- 
fused to  issue  said  policy,  for  the  purpose  of  defrauding" 
these  plaintiffa  out  of  the  sums  of  money  so  due  to  them 
by  the  terms  of  their  contract  aforesaid,  and  for  no  other 
reason. 

"  Wherefore  plaintiffs  pray,  that  defendant  be  required 
to  issue  to  them  said  policy  of  insurance,  and  they  de- 
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mand  judgment  against  the  defendant  in  the  sum  of  three 
thousand  dollars,  and  all  other  proper  relief." 

The  following  is  enough  of  the  contract  mentioned  in 
the  complaint,  marked  "  B,"  to  develop  the  ground  upon 
which  the  case  is  decided : 

**Thi8  receipt  witnesseth,  that  the  Insurance  Company 
of  North  America,  *  *  *  having  received  from 
Hugh  Barr,  of  Bruceville,  Ind.,  January  4th,  1872,  appli- 
■cation  for  insurance,  (of  even  date  herewith,)  against 
loss  or  damage  by  fire,  on  the  following  property,  to 
wit : "  (Here  the  property  is  described.)  "  Total  amount 
of  insurance  applied  for,  $2,500.  Term,  one  year.  Pre- 
mium paid,  $37.50.  Located  in  town  of  Bruceville,  county 
of  Knox,  State  of  Indiana,  as  more  fully  described  in 
«aid  application,  which  is  made  part  hereof.  A  policy  of 
insurance  will  be  immediately  prepared  and  forwarded 
by  said  company,  in  accordance  with  the  terms  of  the 
application,  should  the  same  be  approved.  If  application 
be  not  approved,  applicant  is  to  be  notified  to  that  effect 
without  delay,  when  the  insurance  shall  cease,  and  the 
premium  shall  be  returned.  But  it  is  expressly  under- 
stood and  agreed,  that  the  risk  is  accepted  and  made  bind- 
ing upon  the  company  for  the  term  of  thirty  days  from 
this  date,  ending  at  12  o'clock  noon,  unless  the  applicant 
is  sooner  notified  of  its  rejection. 

"If  the  applicant  receives  no  notice  that  the  risk  is  re- 
jected, the  insurance  will  cease  at  the  end  of  said  thirty 
•days,  unless  a  regular  policy  has  been  issued,  arid  the  ap- 
plicant will  be  entitled  to  receive  from  the  company  a  re- 
turn of  premium  pro  rata  for  the  unexpired  time." 

The  agreement  was  duly  signed  by  oflSicers  and  the 
agent  of  the  company. 

The  defendant  demurred  to  the  complaint  for  want  of 
eufiicient  facts,  and  the  demurrer  was  sustained ;  excep- 
tion, and  final  judgment  for  the  defendant. 

Several  objections  to  the  complaint  are  made  by  the 
appellee,  and  there  is  one  ground  on  which  we  think  it 
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was  fatally  defective,  and  the  demurrer,  therefore,  cor- 
rectly sustained.  Hence,  we  need  not  consider  any  other 
objection  thus  made. 

Prom  the  allegations  of  the  complaint,  there  does  not 
seem  to  have  been  any  contract  of  insurance  concluded 
between  the  parties,  except  that  contained  in  the  writtea 
agreement  above  specified,  which  expired  before  the  loss- 
occurred. 

By  the  written  contract,  the  company  assumed  the  risk 
for  the  period  of  thirty  days,  unless  the  applicant  wa» 
sooner  notified  of  its  rejection.  The  applicant  was  not 
sooner  notified  of  its  rejection  ;  hence,  the  company  might 
have  been  bound,  if  the  loss  had  occurred  within  the  pe- 
riod mentioned.  But  it  was  stipulated  in  the  contract, 
that,  "if  the  applicant  receives  no  notice  that  the  risk  i& 
rejected,  the  insurance  will  cease  at  the  end  of  said  thirty 
days,  unless  a  regular  policy  has  been  issued." 

The  written  contract  of  assurance  expired  by  its  own 
limitation,  before  the  loss  occurred,  and  the  company  i& 
not  liable  to  the  plaintiffs  upon  that  contract. 

It  may  be  observed,  that  the  failure  of  the  company  ta 
sooner  notify  the  plaintiffs  of  the  rejection  of  the  appli- 
cation worked  no  possible  harm  to  them,  inasmuch  as  the- 
failure  left  the  company  bound  for  the  period  of  thirty 
days;  and,  at  the  expiration  of  that  period,  the  liability 
of  the  company  ceased  by  the  terms  of  the  contract,  in 
the  absence  of  any  notice  to  the  plaintiffs  of  the  rejection 
of  the  application.  The  contract  bound  the  company  for 
thirty  days,  in  the  absence  of  the  notice  mentioned;  and 
after  that  time,  in  the  absence  of  such  notice,  the  plain- 
tiffs knew,  by  the  terms  of  the  contract,  that  the  company 
was  no  longer  bound,  and  they  might  have  sought  insur- 
ance elsewhere,  had  they  seen  proper  to  do  so. 

But  the  complaint  alleges,  that  the  defendant  did  ap- 
prove and  accept  the  plaintiffs'  application  for  insurance,, 
as  aforesaid,  etc. 

We  are  of  opinion,  that  the  allegations  of  the  com* 
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"plaint  are  insufficient  to  show  a  binding  contract  between 
the  parties,  as  upon  an  acceptance  by  the  company  of  the 
plaintiffs'  application  for  insurance.  The  written  con- 
tract, as  we  have  seen,  bound  the  company  for  the  period 
of  thirty  days,  but  beyond  that  it  was  not  bound,  unless 
there  was  an  acceptance  by  the  company  of  the  plain- 
tiffs' application  for  insurance,  in  such  a  way  as  to  con- 
stitute a  valid  and  binding  contract.  It  may  be  conceded, 
that  an  insurance  company  may  be  liable  on  a  contract 
to  insure,  though  no  policy  has  been  issued.  New  Eng- 
land  F.  Sf  M.  Ins.  Co.  v.  Robinson^  25  Ind.  536;  Ameri-- 
can  Horse  Ins.  Co.  v.  Patterson^  28  Ind.  17.  But  still 
there  must  be  a  valid  contract  between  the  parties,  in  or- 
der to  establish  such  liability. 

The  application  for  insurance  by  the  plaintiffs  must  be 
regarded  as  a  proposition  made  by  them  to  the  defend- 
ant, and  was  not  binding  upon  the  latter  until  it  was  ac- 
cepted and  the  plaintiffs  notified  thereof.  In  other  words, 
no  valid  or  binding  contract  was  concluded  between  the 
parties  unless  the  defendant  not  only  accepted  the  propo- 
sition, but  also  notified  the  plaintiffs  of  such  acceptance. 

Mr.  Parsons  says:  "It  is  unquestionably  true  as  a 
general  proposition,  that  a  contract  can  not  bind  the  party 
proposing  it,  and  indeed  that  there  is  no  contract,  until 
the  acceptance  of  the  offer,  by  the  party  receiving  it,  is  in 
isome  way,  actually  or  constructively,  communicated  to 
the  party  making  the  ofter."  1  Parsons  Con.  483.  See 
Kennedy  v,  Lee^  3  Meriv.  440-453. 

In  Hebb's  Case,  Law  Rep.  4  Eq.  9,  it  was  held,  that  a. 
proposed  contract  is  not  binding  on  the  party  who  pro- 
poses it  until  its  acceptance  by  the  other  party  has  been 
•communicated  to  him  or  his  agent. 

It  was  said,  in  the  opinion  in  the  case :  "K  A.  writes 
to  B.  a  letter  offering  to  buy  land  of  B.  for  a  certain  sum 
of  money,  and  B.  accepts  the  offer,  and  sends  his  servant 
Tvith  a  letter  containing  his  acceptance,  I  apprehend  that 
^ntil  A.  receives  the  letter,  A.  may  withdraw  his  offer,  and 
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B.  may  stop  his  servant  on  the  road  and  alter  the  terms 
of  his  acceptance,  or  withdraw  it  altogether;  he  is  not 
bound  by  communicating  the  acceptance  to  his  own 
agent." 

Dunlop  V.  HigginSy  1  11.  L.  Gas.  881,  decides  that  the 
posting  of  a  letter  accepting  an  offer  constitutes  a  binding 
•contract,  but  the  reason  of  that  is,  that  the  post-office  is 
the  common  agent  of  both  parties. 

In  Tayloe  v.  Merchants'  Fire  Ins.  Co.^  9  How.  890,  402, 
it  was  said,  that  "  The  unqualified  acceptance  by  one  of 
the  terms  proposed  by  the  other,  transmitted  by  due 
course  of  mail,  is  regarded  as  closing  the  bargain,  from 
the  time  of  the  transmission  of  the  acceptance."  See, 
also,  Trevor  v.  Woody  36  N.  Y.  307. 

There  is  no  allegation  in  the  complaint  that  the  defend- 
ant' ever  in  any  manner  notified  the  plaintiffs  of  its  al- 
leged acceptance  of  their  application,  and  hence  the  facts 
alleged  do  not  show  any  binding  contract  for  insurance, 
except  the  written  contract,  which,  as  we  have  already 
fieen,  had  expired  before  the  loss  in  question. 

The  judgment  below  is  affirmed,  with  costs. 


Cromwell  v.  Yandbs. 

Promissory  Note. — Payable  in  Bank, — Boiyment. — In  an  action  by  an  as- 
.  flignee,  on  a  promissory  note  payable  in  bank,  it  is  a  sufBcient  defence  to 
answer  payment  of  such  note  before  its  assignment,  and  that  the  plaintiff 
had  notice  thereof  prior  to  such  assignment. 

From  the  Clay  Circuit  Court. 

H.  Teter^  for  appellant. 

Perkins,  J. — Complaint  by  the  endorsee,  in  the  proper 
form,  against  the  rnaker,  upon  a  note,  of  which  the  fol- 
lowing is  a  copy : 
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«$500.  Indianapolis,  May  10, 1864. 

"One  year  after  date  I  promise  to  pay  to  the  order  of 
Sinker  &  Co.,  three  hundred  dollars,  at  Harrison's  Bank^ 
for  value  received,  without  any  relief  from  valuation  or 
appraisement  laws,  with  interest  at  seven  per  cent. 

"  [20  cts.  Revenue  Stamp.]  Oliver  Cromwell." 

Indorsed:         "Sinker  &  Co." 

The  defendant  answered  as  follows : 

"  The  defendant  answering  says,  that  the  firm  of  Sinker 
&  Co.,  to  whom  the  note  in  the  complaint  set  forth  was 
made  payable,  or  their  order,  and  the  defendant  had  a  set- 
tlement  in  the  year  1865,  in  which  settlement  was  in- 
cluded and  paid  the  said  note,  of  which  settlement  and 
payment  the  plaintift'  well  knew  at  the  time  he  became 
the  owner  of  said  note ;  that,  by  reason  of  said  settle- 
ment and  adjustment,  said  note  was  by  the  defendant 
fully  paid ;  wherefore,"  etc. 

A  demurrer  to  this  answer  for  want  of  sufficient  fact^ 
was  sustained,  and  exception  entered.  Judgment  for  the 
plaintift*  for  the  amount  of  the  note.  Appeal  to  the  Su- 
preme Court,  where  it  is  assigned  for  error,  that  the  court 
below  erred  in  sustaining  the  demurrer  to  the  answer. 

The  answer  was  not  as  definite  as  it  might  have  been,, 
but  no  motion  was  made  that  the  defendant  be  required 
to  make  it  more  certain.  'It  showed  that  the  note  had 
been  paid  at  the  time  the  plaintift^  purchased  it,  and  that 
he  had  notice  of  the  fact.  Hence,  he  was  not  a  bona  fide 
holder,  and  was  compellable  to  allow  the  defence  to  the 
note,  if  it  existed,  which  was  set  up  in  the  answer.  Ilis 
demurrer  admitted,  for  the  purposes  of  the  case,  the  exist- 
ence of  the  defence.     Woollen  v.  Vankirky  postj  p.  497. 

The  judgment  is  reversed,  with  costs,  and  the  cause 
remanded  for  further  proceedings,  in  accordance  with  thia 
opinion. 
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Woollen  bt  al.  v.  Vankirk  ht  al. 

» 

pBOHiasoBY  NoTB. — iltyoftfe  in  Bcmk — Denial  of  Exec^ien, — A  denial,  under 
oath,  of  the  execution  of  a  promissory  note  payable  in  bank  is  a  sufficient 
answer  to  a  complaint  thereon. 

Same. — Defence. — F^ud. —  Want  of  (hntiderajtion, — Sham  AangnmenL — Fraud 
practised  by  the  payee  on  the  maker  in  procuring  the  execution  of  such 
note,  a  want  of  consideration,  or  that  the  assignment  thereof  was  a 
sham,  is  no  defence  to  an  action  thereon  by  an  assignee  thereof  for  value, 
before  its  maturity,  and  without  notice  of  any  defence,  where  such  as- 
signee is  not  alleged  to  have  had  notice  thereof. 

• 

From  the  Ripley  Circuit  Court. 

W.  D.  Willson,  T.  E.  Willson  and  W.  W.  WooUen,  Jr^ 
for  appellants. 

BiDDLE,  J. — Suit  by  the  appellants,  against  the  appel- 
lees, on  a  promissory  note,  made  by  Robert  Vankirk  and 
William  Williams,  payable  to  James  B.  Drake,  at  the 
Citizens'  National  Bank,  of  Indianapolis,  for  five  hun- 
dred dollars,  six  months  after  date,  dated  May  7th,  1872, 
with  use,  and  without  relief  from  valuation  or  appraise- 
ment laws,  and  endorsed  to  the  appellants  before  due^ 
without  notice,  and  for  a  valuable  consideration. 

No  question  is  made  upon  the  sufficiency  of"  the  com- 
plaint. 

Drake  was  served  with  process,  and  made  default,  upon 
which  judgment  was  rendered  against  him. 

The  makers  answered  in  six  paragraphs,  to  each  of 
which  a  demurrer,  alleging  the  insufficiency  of  the  facte 
averred,  was  overruled,  and  exceptions  reserved. 

Reply  in  denial. 

Trial  by  jury,  verdict  for  defendants,  and  judgment  ao- 
cordingly. 

On  appeal,  the  appellants  have  presented  for  our  con-' 
sideration  the  various  questions  of  law  and  fact  as  they 
were  reserved  in  the  record. 

The  first  paragraph  of  answer  is  a  denial  of  the  exeoa* 
Vol,  LXL-  -82 
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tion  of  the  note,  verified.  This  is  a  good  answer,  and,  of 
course,  the  demurrer  to  it  was  properly  overruled. 

The  second  paragraph  of  answer  set  up  frauds  commit- 
ted by  one  Bryant,  the  agent  of  Drake,  upon  the  makers 
of  the  note,  in  obtaining  its  execution.  The  fraud  is 
well  pleaded,  and  doubtless  would  be  a  good  defence  to 
the  note,  as  between  the  makers  and  the  payee,  or  against 
the  endorsees  also,  with  notice  of  the  fraud;  but  the 
complaint  avers  an  endorsement  of  the  note  to  appellants 
for  a  valuable  consideration,  before  it  1»ecame  due,  and 
without  notice  of  any  defence  to  it  on  behalf  of  the 
makers.  As  this  paragraph  does  not  aver  that  the  appel- 
lants had  notice  of  the  fraud  against  the  makers — the  note 
being  commercial  paper,  governed  by  the  law  merchant — 
it  is  not  a  suflBcient  defence  to  the  complaint.  The  de- 
murrer to  it  was  improperly  overruled.  Hereth  v.  The 
Merchants*  National  Bank  of  Indianapolis^  84  lud.  380 ; 
Strough  V.  6rear,  48  Ind.  100 ;  Kimble  v.  Christie^  55  Ind. 
140. 

The  third  paragraph  of  answer  alleges  fraud  committed 
by  the  appellants  and  the  payee  of  the  note  against  the 
makers  in  obtaining  its  execution.  The  fourth  para- 
graph sets  up  fraud  committed  by  the  agent  of  the  payee 
against  the  makers,  and  avers  notice  of  the  fraud  to  the 
appellants.  The  fifth  paragraph  avers  that  the  note  was 
made  without  any  consideration,  of  which  the  appellants 
had  notice  before  endorsement.  The  facts  in  these  three 
paragraphs  are  well  pleaded,  aind  the  demurrers  to  them 
were  properly  overruled. 

The  sixth  paragraph  of  answer  alleges,  that  the  en- 
dorsement of  the  note  by  Drake  to  the  appellants  "  is  a 
sham  endorsement,  made  for  the  purpose  of  convenient 
collection,  and  in  the  interests  of  Drake."  This  para- 
graph, without  showing  a  defence  to  the  note  against 
Drake,  is  insufficient,  and  the  demurrer  to  it  should  have 
been  sustained. 

The  following  authorities  support  the  decision  in  this 
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case :  Hunter  v,  McLaughlin^  43  Ind.  38 ;  Kline  v.  Spahr^ 
56  Ind.  296 ;  Murphy  v.  Lucas,  58  Ind.  860 ;  Overshiner  v. 
Wisehartj  59  Ind.  135 ;  Cornell  v.  Nebeker,  5S  Ind.  425 

The  appellants  do  not  discuss  the  alleged  errors  in  giv- 
ing and  refusing  to  give  certain  instructions  to  the  jury, 
and,  for  this  reason,  we  do  not  consider  them.  Nor  do 
we  consider  other  alleged  errors  arising  under  the  mo- 
tion for  a  new  trial.  If  any  of  them  are  well  taken, 
this  decision  and  the  authorities  herein  cited  will' be  a 
sufficient  guide  to  avoid  them  on  another  trial. 

The  judgment  is  affirmed  against  Drake,  and  reversed 
as  to  the  other  appellees,  at  their  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  demurrers  to 
the  second  and  sixth  paragraphs  of  answer,  and  for  fur- 
ther proceedings. 


Blair  v.  Lanking. 

AxTOBinsY. — Lien  on  Judgment  far  Fees. —  When.  Taken, — OoUeetion  6y  Qerk 
— Goste. — Prindpod  and  AgenL — Batifieaiion. — Agreed  SUUement,  —  Judg- 
ment for  a  certain  sum  having  been  rendered  for  the  plaintiff  in  an  ac- 
tion, and  against  him  for  costs  of  the  action  for  a  larger  amount,  the 
judgment  defendant  paid  to  the  clerk  of  the  court  the  amount  of  the 
plaintiff's  judgment,  before  it  had  been  entered  up  on  the  order  book, 
which  was  the  next  day.  The  day  succeeding  such  entry  the  plaintiff's 
attorney  in  such  action  took  a  lien  on  the  said  judgment  for  his  reason- 
able fees,  which  just  equalled  the  amount  of  the  judgment,  and  demanded 

.  the  same  of  the  clerk,  which  the  latter  refused,  claiming  th6  right  to  ap- 
ply the  same  on  such  judgment  for  costs.  Such  facts,  and  also  the  in- 
solrency  of  said  judgment  plaintiff,  appearing  from  an  agreed  statement 
submitted  by  the  parties  in  an  action  by  such  attorney  against  the  clerk, 
for  the  money  so  collected. 

Held,  such  payment  having  been  made  to  the  clerk  prior  to  the  passage  of 
the  act  authorizing  clerks  to  receive  money  on  judgments  of  record,  that 
the  clerk  thereby  became  merely  the  agent  of  the  plaintiff  in  receiving  the 
money  on  the  ratification  of  his  act  by  the  latter,  that  such  Hen  was 
taken  in  time,  and  that  the  plaintiff  is  entitled  to  recover. 
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Supreme  Court. —  Beiiutaiing  Appeal. — Nolice* —  22«  A^lfudieaUL —  JWttton 
/br  Behearing. — When  it  is  made  to  appear  to  the  Supreme  Court  that 
notice  was  given  to  the  opposite  party  of  a  motion  to  reinstate  an  appeal 
which  had  been  dismissed,  an  order  reinstating  such  cause  is  res  adjudi- 
caia,  and  no  question  as  to  the  giving  of  snch  notice  can  be  presented 
on  petition  for  a  rehearing. 

From  the  DeKalb  Circuit  Court. 

L.  J.  Blair^  for  appellant. 

2?.'  W.  McBride  and  •/.  L.  MorlaUy  for  appellee, 

NiBLACK,  J. — On  the  5th  day  of  March,  1875,  the  fol- 
lowing agreed  statement  of  facts  was  filed  in  the  court 
below,  under  the  statute  now  known  as  sec.  386,  p.  190^ 
2  R.  S.  1876  : 

«  Lewis  J.  Blair         |  DeKalb  Circuit  Court, 

"  JosephV  Lanning.  (  December  term,  1874. 

"  It  is  agreed,  that,  on  the  15th  day  of  December,  1874, 
Charles  Meek  obtained  a  judgment  in  said  court  against 
Mary  A.  Martin  for  $20,  and  that  the  costs  of  said  action 
were  adjudged  against  said  Meek,  and  amount  to  over 
$20.  It  is  further  agreed,  that,  immediately  after  the  ren- 
dition of  said  judgment,'  and  before  it  was  entered  up  iu 
the  Order  Book  of  said  court,  said  Martin  paid  said  judg- 
ment to  defendant  herein  as  clerk  of  said  court.  It  is 
further  agreed,  that  said  judgment  was  entered  in  the 
Order  Book  of  said  court,  on  the  16th  day  of  December, 
1874,  and  that,  on  the  17th  day  of  said  month,  plaintiff, 
who  was  the  attorney  of  record  and  [in]  fact  of  said 
Meek  in  said  cause,  took  a  lien  on  said  judgment  in  due 
forai  for  his  fees  as  said  attorney,  which  lien  is  iu  words 
and  figures  following : 

"  *  I  hereby  take  a  lien  on  this  judgment  for  my  fees  as 
attorney  in  this  case  of  $20.     December  17,  1874. 

« '  L.  J.  Blair.' 
by  writing  the  same  on  the  margin  of  the  same  page  of 
said  Order  Book  where  said  judgment  was  entered  up. 
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^^  It  is  further  agreed,  that  $20  is  a  reasonable  fee  for 
plaintifl's  services  as  attorney  for  Meek  in  said  cause. 

"  It  is  further  agreed,  that  plaintifi*  demanded  of  de- 
fendant said  $20,  and  that  defendant  refused  to  pay  him 
the  same,  claiming  that  he,  defendant,  as  clerk  of  said 
court,  had  the  right  to  retain  said  $20  to  pay  on  the  costs 
of  said  action,  a  portion  of  which  is  due  him  as  said 
clerk ;  and  it  is  further  agreed,  that  said  Charles  Meek  is 
notoriously  insolvent.  Lewis  J.  Blair, 

"  J.  R.  Lanning." 

And  the  cause  being  submitted  to  the  court  upon  said 
agreed  statement  of  facts,  the  court  decided,  that,  as  a 
question  of  law  arising  from  the  facts  as  thus  agreed 
upon,  the  plaintiff'  was  not  entitled  to  recover  of  the  de- 
fendant said  sum  of  twenty  dollars  so  demanded  by  him, 
to  which  conclusion  of  law  the  plaintiff*  at  the  time  ex- 
cepted.   Fisher  v.  Purdue,  48  Ind.  823. 

Judgment  was  thereupon  rendered  for  the  defendant. 

Under  the  law  a^  it  was  when  said  judgment  of  Meek 
against  Martin  was  rendered,  the  defendant,  as  clerk  of 
the  DeKalb  Circuit  Court,  had  no  lawful  authority  to  re- 
ceive the  money  due  on  that  judgment.  Hays  v.  Boyer, 
59  Ind.  841.  But  we  see  no  reason  why  Meek,  or  any  one 
else  entitled  to  the  proceeds  of  the  judgment,  might  not 
ratify  the  clerk's  assumed  agency  in  receiving  the  money 
BO  due  on  such  judgment,  and  demand  of  him  to  account 
for  the  money.  At  all  events,  it  is  not  competent  for  the 
defendant  to  deny  his  agency  for  the  plaintiff'  in  the  judg- 
ment, when  he  received  the  money  on  the  judgment. 

It  seems  to  have  been  objected  in  the  court  below,  that, 
as  the  lien  was  not  taken  on  the  day  on  which  the  judg- 
ment was  rendered,  it  was  not,  for  that  reason,  a  valid 
lien. 

The  act  to  entitle  attorneys  to  hold  liens  on  judgments 

■ 

bears  date  December  20th,  1865,  and  is  as  follows  : 

"  That  any  attorney  practising  his  profession  in  any 
court  of  record  in  this  State,  shall  be  entitled  to  hold  a 
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lien  for  his  fees  on  any  judgment  rendered  in  favor  of 
any  person  or  persons  employing  [him]  as  such  attorney 
to  obtain  the  same :  Providedy  That  such  attorney  shall,  at 
the  time  such  judgment  shall  have  been  rendered,  enter 
in  writing,  upon  the  docket  or  record  wherein  the  same 
is  recorded,  his  intention  to  hold  a  lien  thereon,  together 
with  the  amount  of  his  claim."     1  R.  S.  1876,  p.  149. 

This  act  was,  in  some  respects,  loosely  drawn,  and  must 
be  liberally,  rather  than  literally,  construed,  to  make  it 
eftective  for  the  purposes  it  was  evidently  intended  to 
accomplish.  A  judgment  is  rendered  when  it  is  an- 
nounced by  the  court,  Anderson  v.  Miichdlj  58  Ind, 
592;  and  a  literal  construction  of  this  act  would  re- 
quire a  notice  of  lien  to  be  entered  when  the  judgment 
was  rendered.  Yet,  taking  the  whole  act  together,  that 
is  clearly  not  its  meaning,  as  the  entry  of  his  intention 
to  hold  a  lien  must  be  entered  on  the  docket  or  record  in 
which  such  judgment  is  already  recorded,  which,  being 
fairly  construed,  means,  that  such  entry  of  intention 
must  be  entered  on  the  record  of  the  judgment  after  the 
judgment  has  been  entered  of  record  by  the  clerk. 

If,  then,  this  entry  of  notice  of  lien  may  be  made  after 
the  entry  of  judgment  by  the  clerk,  it  follows,  we  think, 
that  it  may  be  made  at  any  time  within  a  reasonable  time 
afterward,  and  we  are  of  the  opinion,  that  the  day  fol- 
lowing the  entry  of  judgment  ought  to  be  considered 
within  a  reasonable  time,  provided  the  rights  of  third 
parties  shall  not,  in  the  mean  time,  have  intervened,  and 
especially  as  entries  of  judgments  by  the  clerk  are  not 
usually  approved  and  signed  by  the  judge  before  the  day 
following  the  one  on  which  they  are  entered.  Johnson  v. 
Ballard,  44  Ind.  270. 

We  are  brought  to  the  conclusion,  that  the  court  erred 
in  its  decision  upon  the  conclusions  of  law  to  be  drawn 
from  the  facts  as  'agreed  upon  by  the  parties,  and  that  the 
judgment  ought  to  be  reversed. 

The  judgment  is  reversed,  at  the  costs  of  the  appellee, 
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and  the  cause  is  remanded,  with  instractions  to  the  court, 
below  to  render  judgment  for  the  plaintiff. 

On  petition  for  a  rehearing. 

JTiBLACK,  C.  J. — The  appellee  has  filed  a  petition  for  a 
rehearing  in  this  case,  alleging,  amongst  other  things,  as 
a  reason  in  support  of  his  petition,  that  the  appeal,  hav- 
ing once  been  dismissed,  the  cause  was  wrongfully  rein- 
stated in  this  court  without  notice  to  the  appellee. 

At  the  time  the  cause  was  reinstated,  it  was  made  to 
appear  that  notice  of  the  motion  to  reinstate  it  had  been 
given  to  the  appellee.  The  order  reinstating  the  cause 
is  therefore  an  adjudicated  matter,  and  we  can  not  now, 
on  a  petition  for  a  rehearing,  go  into  the  question  as  to 
whether  notice  of  the  motion  to  reinstate  was  in  fact  ac- 
tually given  to  the  appellee  or  not. 

The  other  reasons  assigned  in  support  of  the  petition 
do  not  raise  any  new  question  material  to  the  cause,  and 
hence  need  not  be  discussed  in  detail  here. 

The  petition  for  a  rehearing  is  overruled. 

Original  opinion  filed  at  November  term,  1877. 
Opinion  on  petition  filed  at  Maj  term,  1878. 
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peal  from  the  Marion  Superior  Court  to  the  Supreme  Court,  the  only 
proper  nsHignment  of  error  is,  that  the  Superior  Court,  in  general  term, 
erred  in  its  judgment. 

Same. — An  alleged  error  of  the  Superior  Court,  in  special  term,  which  is 
not  assigned  on  appeal  to  the  general  term,  can  not  be  assigned  in  the 
Supreme  Court  on  appeal. 

Constable. — Actum  on  Bond  for  Failta^e  to  Make  Levy, — Supreme  Court. — In 
an  action  against  a  constable  and  his  sureties,  upon  his  official  bond, 
on  the  relation  of  a  judgment  creditor,  it  was  alleged  in  the  complaint, 
and  evidence  was  given  on  the  trial  tending  to  show,  than  an  execution 
had  been  issued  on  a  judgment  of  a  justice  of  the  peace,  in  favor  of  the 
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relator,  against  another ;  that  it  was  placed  in  the  hands  of  the  defend- 
ant for  collection ;  that,  though  such  execution  defendant  had  property 
within  the  defendant's  hailiwick,  subject  to  execution,  and  BuiBcient  to 
satisfy  the  relator's  claim,  the  defendant  had  failed  and  refused  to  levy 
on  the  same,  though  requested  so  to  do  and  the  property  pointed  out  by 
the  relator,  and  had  returned  the  execution  unsatisfied. 

Held^  that  a  finding  against  the  defendant  will  not  be  disturbed  by  the  Su- 
preme Court  on  appeal. 

Same. — JudgmetUfar  Onetn. — Damages. — In  such  action  it  is  proper  that  the 
judgment  include  the  costs  recovered  by  the  plaintiif  against  such  judg- 
ment defendant,  whether  they  have  ever  been  paid  by  the  relator  or  not. 

Same. — Evidence. — Docket  of  Justice  (^  Peace. — The  docket  of  such  justice 
containing  such  judgment,  when  properly  identified,  is  competent  evidence 
to  establish  the  rendition  of  such  judgment. 

From  the  Marion  Superior  Court. 

S.  A,  Buell  and  P.  W.  Bartholomew^  for  appellant. 
G.  T.  Morton  and  H.  W.  Harrington^  for  appellees. 

HowK,  J. — In  this  action,  the  relators  of  the  appellee 
sued  the  appellant  and  two  other  persons,  his  sureties, 
upon  the  official  bond  of  the  appellant,  as  a  constable  of 
Marion  county,  Indiana. 

In  their  complaint,  the  appellee's  relators  alleged,  in 
substance,  that,  on  the  26th  day  of  October,  1874,  at  said 
Marion  county,  the  appellant  and  his  sureties,  by  their 
writing  obligatory  of  that  date,  a  copy  of  which  was 
filed  with,  and  made  part  of,  said  complaint,  acknowl- 
edged themselves  held  and  firmly  bound  unto  the  appel- 
lee, the  State  of  Indiana,  in  the  sum  of  one  thousand  dol- 
lars, which  writing  obligatory  was  subject  to  the  condi- 
tion thereunder  written ;  that  the  appellant  thereupon 
took  upon  himself  the  duties  of  the  office  of  constable 
of  said  county,  and  acted  as  such  at  the  time  of  the  com- 
mission by  him  of  the  wrongs  thereinafter  stated;  that, 
on  the  17th  day  of  April,  1875,  before  C.  C.  Glass,  Esq., 
a  justice  of  the  peace  of  Centre  township,  in  said  county, 
then  and  there  lawfully  acting  as  such,  the  relators  recov- 
ered judgment  against  one  Nicholas  Simpson  for  one  hun- 
dred dollars  and  costs  of  suit,  and  on  said  day  filed  an 
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iliffidavit  for  immediate  execution  thereon,  which  was  then 
issued,  directed  to  the  appellant  as  such  constable,  com- 
manding him  to  make,  by  levy  and  sale  of  the  goods  of 
said  Simpson,  the  amount  of  said  judgment,  costs  and 
accruing  costs,  which  execution  then  and  there  came  to 
the  appellant's  hands,  to  be  by  him  executed  according  to 
law;  that,  at  the  time  said  execution  was  issued  and 
came  to  the  appellant's  hands,  and  for  a  long  time  there- 
after, said  Simpson  was  the  owner,  and  had  possession, 
of  goods  and  chattels,  subject  to  said  writ,  of  the  value 
of  one  thousand  dollars,  out  of  which  said  writ  could  and 
ought  to  have  been  made ;  all  of  which  the  appellant,  as 
such  constable,  at  the  time  well  knew,  yet  failed  and  re- 
fused to  levy  said  writ  thereon,  though  specially  requested 
by  the  relators  so  to  do ;  that,  on  the  7th  day  of  October, 
1875,  said  execution  was  returned  by  the  appellant  un- 
satisfied, together  with  the  schedule  of  said  Simpson; 
that  said  judgment  and  costs  remained  wholly  unpaid ; 
and  that,  by  reas(m  of  the  appellant's  wrongful  acta 
aforesaid,  the  relators  had  been  damaged  in  the  sum  of 
two  hundred  dollars,  which  was  due  and  wholly  unpaid. 
Wherefore,  etc. 

The  defendants  jointly  demurred  to  the  complaint,  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute 
a  cause  of  action,  which  demurrer  was  overruled,  and  to 
this  decision  they  excepted. 

The  appellant  separately  answered  in  three  paragraphs, 
the  first  being  a  general  denial,  and  each  of  the  others 
setting  up  affirmative  matters  by  way  of  defence. 

The  appellee's  relators  demurred  to  each  of  the  second 
and  third  paragraphs  of  the  appellant's  answer,  for  the 
want  of  sufficient  facts  therein  to  constitute  a  defence  to 
the  action,  which  demurrers  were  severally  sustained,  and 
to  each  of  these  decisions  the  appellant  excepted. 

The  other  defendants  jointly  answered  in  three  para- 
graphs. The  first  paragraph  was  a  general  denial.  The 
second  paragraph  was  a  *'  written  complaint "  against  the 
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appellant,  under  section  674  of  the  practice  act,  stating 
that  they  were  the  appellant's  sureties  in  the  bond  in  suit, 
and  praying  judgment  "accordingly.  The  third  paragraph 
set  up  an  affirmative  defence,  to  which  paragraph  the  de- 
murrer of  the  appellee's  relators,  for  the  want  of  suffi- 
cient facts,  was  sustained,  and  to  this  ruling  the  said  other 
defendants  excepted. 

The  issues  joined  were  tried  by  the  court  without  a 
jury,  and  a  finding  made  for  the  appellee's  relators,  against 
the  appellant,  as  principal,  and  the  other  two  defendants, 
as  his  sureties,  and  assessing  their  damages  in  the  sum  of 
one  hundred  and  seventeen  dollars  and  fifteen  cents,  with- 
out stay  of  execution  or  relief  from  valuation  laws,  and 
judgment  was  rendered  accordingly. 

The  appellant  separately  moved  the  court  for  a  new 
trial,  which  motion  was  overruled,  and  to  this  decision 
he  excepted.  The  appellant  alone  appealed  from  the 
judgment  of  the  special  term  to  the  court  below  in  gen- 
eral term.  In  this  latter  court,  the  judgment  of  the 
special  term  was  affirmed,  and  from  the  judgment  of  the 
court  in  general  term,  the  appellant  alone  has  appealed  to 
this  court. 

In  this  court,  the  appellant  has  properly  assigned  as 
error  the  judgme'nt  of  the  court  below  in  general  term, 
affirming  the  judgment  of  said  court  at  special  term. 
The  appellant  has  also  assigned  in  this  court,  as  errora, 
the  decisions  of  the  court  below  in  special  term,  overrul- 
ing his  demurrer  to  the  complaint,  and  sustaining  the  re- 
lators' demurrers  to  the  second  and  third  paragraphs  of 
his  answer. 

The  decisions  of  the  court  in  special  term  on  these 
demurrers,  adverse  to  the  appellant,  were  not  com- 
plained of  by  him  as  errors  in  the  court  below  in  gen- 
eral term.  The  decisions  of  the  court  in  special  term  can 
not  be  assigned  as  errors  for  the  first  time  in  this  court; 
for  it  is  settled,  that,  on  an  appeal  to  this  court  from  the 
Marion  Superior  Court  in  general  term,  the  only  proper 
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assifi^nment  of  error  in  this  court  is,  that  the  court  below 
in  general  term  erred  in  its  judgment.  This  assignment 
of  error  is  predicated  upon,  and  brings  before  this  court, 
the  errors  assigned  in  the  court  below  in  general  term. 
Wesley  v.  Milfordj  41  Ind.  413;  The  Indianapolis^  etCy 
Union  v.  The  Cleveland,  etc..  Railway  Co.,  45  Ind.  281 ;  and 
Alexander  v.  The  North- Western  Christian  University^  57 
Ind.  466. 

In  the  court  below  in  general  term,  the  appellant  prop- 
erly assigned  as  error  the  decision  of  said  court  at  special 
term,  in  overruling  his  motion  for  a  new  trial.  The  causes 
for  such  new  trial,  assigned  in  the  motion  therefor,  were 
as  follows : 

1.  In  awarding  judgment  for  the  appellee's  relators 
against  the  appellant,  for  the  costs  in  the  case  of  said  re- 
lators against  Nicholas  Simpson,  before  C.  C.  Glass,  Esq., 
a  justice  of  the  peace  of  Centre  township,  in  said  Marion 
county ; 

2.  Error  of  the  court  in  assessing  the  amount  of  re- 
covery, the  same  being  too  large ; 

3.  The  finding  and  judgment  were  not  sustained  by 
sufficient  evidence; 

4.  The  finding  and  judgment  were  contrary  to  law ; 

5.  Error  of  the  court  in  admitting  in  evidence  the 
bond  of  the  appellant,  as  constable,  when  the  same  was 
not  approved  by  the  clerk  of  the  civil  circuit  court  of 
said  Marion  county,  under  the  seal  thereof;  and, 

6.  Error  of  the  court,  in  admitting  the  docket  of  Es- 
quire Glass,  justice  of  the  peace,  to  prove  the  record  of 
the  case  of  Henry  W.  Harrington  et  aL  v.  Nicholas  Simp- 
son^  over  the  appellant's  objection,  the  genuineness  of 
said  record  having  been  proved  only  by  the  oral  testi- 
mony of  a  witness,  then  in  court,  claiming  to  be  such 
justice,  instead  of  requiring  such  proof  to  be  made  by 
an  exemplification  of  such  record,  duly  authenticated,  as 
required  by  section  283  of  the  practice  act  and  section  19 
of  the  act  in  relation  to  justices  of  the  peace. 
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The  first  point  made  by  the  appellant's  counsel,  in  their 
argument  of  this  cause  in  this  court,  is,  that  the  court  be* 
low,  at  special  term,  erred  in  sustaining  the  demurrers  of 
the  appellee's  relators  to  the  second  and  third  paragraphs 
of  the  appellant's  answer.  The  decisions  upon  these  de- 
murrers were  not  assigned  by  the  appellant,  as  errors,  in 
the  court  below,  in  general  term;  and,  as  we  have  seen, 
they  can  not  properly  be  assigned  as  errors,  for  the  first 
time,  in  this  court.  It  follows,  therefore,  that  the  ques- 
tion, as  to  the  correctness  of  the  decisions  upon  the  de- 
murrers to  the  second  and  third  paragraphs  of  the  appel- 
lant's answer,  is  not  properly  before  this  court,  and  can 
not  be  considered. 

It  is  insisted  by  the  appellant,  that  the  court,  at  special 
term,  erred  in  assessing  as  a  part  of  the  amount  of  recov- 
ery, in  this  action,  the  costs  recovered  by  the  appellee's 
relators  on  their  judgment  against  Simpson,  in  the  jus- 
tice's court.  It  is  said,  that  the  relators  could  not  recover 
these  costs,  ^  unless  they  had  been  obliged  to  pay  and  had 
actually  paid  them." 

In  our  opinion,  this  position  is  not  well  taken.  The 
appellee's  relators  had  as  good  right  to  recover  from  the 
appellant,  in  this  action,  the  costs  of  their  judgment 
against  Nicholas  Simpson,  before  the  justice,  as  they  had 
to  recover  the  principal  itself  of  their  judgment;  and 
this  is  so,  without  regard  to  the  question  whether  they 
had  or  had  not  actually  paid  such  costs.  They  had  judg- 
ment  for  the  costs,  and  the  costs  belonged  to  them. 

In  the  recent  case  of  Hays  v.  Boyer,  59  Ind.  841,  in  dis- 
cussing the  subject  now  under  consideration,  it  was  said 
by  WoKDEN,  J. : 

*' Whether  the  party  making  costs  pays  them  as  they 
are  made  or  incurs  a  liability  for  them  only,  he  recovers 
them  back  from  his  adversary  upon  obtaining  final  judg- 
ment against  him. 

"A  judgment  in  favor  of  a  party  for  costs  is,  therefore, 


MAY  TERM,  1878.  509 

Miller  v.  The  State,  ex  rd,  Harrington  et  al, 

as  much  his  own  property  and  under  his  own  control  as  a 
judgment  for  a  debt  sued  for." 

It  is  clear,  therefore,  we  think,  that,  if  the  appellee's 
relators  were  entitled  to  a  recovery,  in  this  action,  the 
court  did  not  err  in  including  in  the  amount  of  such  re- 
covery the  costs,  which  formed  a  part  of  their  judgment 
before  the  justice. 

The  appellant's  counsel  have  devoted  the  most  of  their 
argument  of  this  cause,  in  this  court,  to  the  discussion  of 
the  alleged  insufficiency  of  the  evidence  to  sustain  the 
finding  of  the  court  below,  at  special  term.  It  is  not 
necessary  for  us,  we  think,  to  set  out  the  evidence  in  this 
opinion.  We  have  carefully  examined  and  considered  all 
the  evidence  m  the  record ;  and  we  have  reached  the  con- 
clusion, that  this  evidence  tended  to  establish  every  ma- 
terial fact  necessary  to  be  established,  in  order  to  fix  the 
liability  of  the  appellant,  on  his  official  bond,  for  a  breach 
of  his  official  duty  to  the  appellee's  relators,  as  alleged  in 
their  complaint. 

The  evidence  tended  to  establish  these  facts :  That  the 
appellee's  relators  had  a  judgment  against  Nicholas  Simp- 
son, rendered  by  a  justice  of  the  peace  of  Centre  town- 
ship, \ti  said  Marion  county  ;  that  an  execution,  issued  on 
said  judgment,  was  in  the  hands  of  the  appellant,  an  act- 
ing constable  of  said  township,  by  his  deputy,  from  the 
17th  day  of  April,  to  the  7th  day  of  October,  1875,  to  be 
executed ;  that,  within  that  time,  the  said  Simpson  was 
the  owner  of  personal  property,  subject  to  execution, 
within  said  township,  much  more  than  sufficient  to  satisfy 
said  execution ;  that  the  relators  informed  the  appellant 
what  the  property  was,  and  where  it  was,  and  ordered 
him  to  levy  the  execution  thereon,  agreeing  to  indemnify 
him  if  he  made  such  levy ;  and  that  the  appellant  failed 
and  neglected  to  make  such  levy,  and,  on  the  day  last 
named,  returned  said  execution  unsatisfied.  Under  these 
facts,  it  seems  to  us,  that  the  court,  at  special  term,  did 
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not  err  in  its  finding  and  judgment  in  this  action.  The 
StatCy  ex  reL  LineSj  v.  SandliUy  44  Ind.  504. 

The  appellant's  counsel  also  complain  in  argument  of 
the  decision  of  the  court,  at  special  term,  in  overruling 
the  demurrer  to  the  complaint.  But  this  decision  was  not 
assigned  as  error  in  the  court  below,  in  general  term; 
and,  therefore,  the  question  of  the  sufficiency  of  the  com- 
plaint is  not  properly  presented,  in  this  court. 

Only  one  other  point  is  presented  by  the  appellant's 
attorneys,  in  their  brief  of  this  cause,  and  that  is  the 
alleged  error  of  the  court,  at  special  terra,  in  admitting 
in  evidence  the  docket  of  the  justice,  after  he  had  identi- 
fied such  docket  by  his  oral  testimony.  This  point  is  not 
well  taken.  It  is  claimed  by  counsel  in  argument,  as  we 
understand  them,  that  because  section  280  of  the  practice 
act  provides  that  a  copy  of  the  proceedings  and  judg- 
ment of  any  justice  of  the  peace  of  this  State,  certified 
under  his  hand  and  seal,  or  under  the  hand  and  seal  of 
the  justice  having  the  legal  custody  thereof,  as  a  true  and 
complete  copy  thereof,  should  be  received  as  evidence  in 
the  courts  of  this  State ;  therefore,  the  original  record  of 
such  proceedings  and  judgment,  when  produced  and 
proved  by  the  oral  testimony  of  the  proper  justice^  would 
not  be  competent  evidence  in  the  courts  of  this  State. 
"We  fail  to  see  the  matter  in  that  light.  In  our  opinion, 
the  original  record  of  the  proceedings  and  judgment  of 
a  justice  of  the  peace  of  this  State,  when  produced  and 
identified  by  the  oral  evidence  of  the  proper  justice,  is, 
and  ought  to  be,  competent  evidence  in  the  courts  of  this 
State. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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The  Board  of  Trustees  op  the  Methodist  Episcopal 
Church  of.Kendallvillb  v.  Shulze. 

Mortgage. — Pi^omisaory  Note. — Church. — A  valid  mortgage  on  real  estate 
may  be  executed  in  the  name  of  a  church  society,  by  the  president,  secre- 
tary and  other  members  of  its  board  of  trustees,  to  secure  an  indebted- 
ness due  from  such  church,  evidenced  by  a  promissory  note,  ezecated  in 
like  manner. 

6ah£. — Name, — IVesumption, — In  an  action  to  foreclose  such  a  mortgage, 
brought  against  the  board  of  trustees  of  such  church,  it  is  presumed  that 
the  corporate  name  of  such  church  is  the  one  in  which  the  mortgage  was 
executed. 

Same. — Defence, — Foreclomre, —  Want  of  Title  in  Chtareh  Ti'ustees. — It  is  no 
defence  in  such  action  to  allege  that  the  board  of  trustees  who  executed 
the  mortgage  had  no  title  to  the  premises  mortgaged. 

Same. — Partial  Answer, — Including  Personal  Debt  (/  Tntstee. — An  answer  in 
such  action,  pleaded  to  the  whole  complaint,  alleging  that  the  note  in 
suit  included  a  personal  debt  due  from  a  trustee  to  a  third  person,  of 
which  the  plaintiff  had  notice,  is  insufficient  on  demurrer. 

From  the  Noble  Circuit  Court. 

A,  Ellison^  H.  S.  Tousley  and  F.  Pricketty  for  appellant. 
A.  A.  Chapiiiy  for  appellee. 

Perkins,  J. — Emanuel  H.  Shulze  sued  the  Board  of 
Trustees  of  the  Methodist  Episcopal  church  of  Kendall- 
ville,  upon  the  following  mortgage,  which  he  alleged  the 
defendant  executed,  and  of  which  He  prayed  the  fore- 
closure : 

"This  Indenture  Witnesseth;  That  the  Methodist 
Episcopal  Church  of  Keudallville,  of  Noble  county,  in  the 
State  of  Indiana,  mortgage  and  warrant  to  E.  N.  Shulze, 
of  Noble  county,  in  the  State  of  Indiana,  the  following 
real  estate  in  Noble  county,  in  the  State  of  Indiana, 
to  wit: 

"Lots  fifly-five  and  fifty-six,  except  sixteen  feet  in 
width  oft*  the  north  side  of  lot  fifty-six,  in  Mitchell's  ad- 
dition to  the  town,  now  city,  of  Keudallville,  to  secure 
the  payment,  when  it  becomes  due,  of  one  promissory 
note,  of  even  date  herewith,  for  seventeen  hundred  dol- 
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lars,  due  in  ninety  days  from  date.  This  note  and  mort- 
gage being  made  to  secure  a  loan,  as  per  resolution  of  the 
board  of  trustees  of  the  Methodist  Episcopal  Church,  at  a 
meeting  held  October  18th,  1875 ;  and  the  mortgagor  ex- 
pressly agrees  to  pay  the  sum  of  money  above  secured 
without  any  relief  whatever  from  valuation  or  appraise- 
ment laws. 

"  And  it  is  expressly  agreed,  by  and  between  the  parties 
hereto,  that  said  mortgagor  shall  pay  said  second  party 
all  costs  and  expenses  of  collection,  including  attorney's 
fees. 

"  In  witness  whereof  the  said  mortgagor  has  hereunto 
set  her  hand  and  seal,  this  18th  day  of  October,  1875. 
"  Methodist  Episcopal  church  of  Kendallville,  by 

"John  Weston, 
"  President  of  Board  of  Trustees. 
"James  CoLftGROVE, 

"  Secretary  of  Board  of*  Trustees. 

"  L.  H.  Johnson.  [Seal.] 
"G.  W.   Sayles.    [Seal.] 
"  L  .F.  Hitchcock.*'  [Seal.] 
"  State  of  Indiana,  Noble  County. 
"Before    me,   S.  E.  Goodwin,   a  notary  public,  duly 
qualified  in  and  for  said  county,  this  eighteenth  day  of  Oc- 
tober, 1875,  personally  came   John  Weston,  James  Cole- 
grove,   George  W.  Sayles,  L.  F.  Hitchcock  and  L.  H. 
Johnson,  who  are  trustees  of  the  Methodist  Episcopal 
church,  and  for  said  church  acknowledge  the  execution 
of  the  annexed  mortgage. 

"Witness  my  hand  and  notarial  seal. 

"  S.  E.  Goodwin, 

"  Notary  Public," 
The  note  secured  by  the  mortgage  is  signed  by  "  The 
Methodist  Episcopal  Church  of  Kendallville,  Indiana,  by 
John  Weston,  President  of  the  Board,  James  Colegrove, 
Secretary,  G.  W.  Sayles,  L.  H.  Johnson  and  L.  F.  Hitch- 
cock." 
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A  demurrer  to  the  complaint,  for  want  of  facts  to  con- 
stitute a  cause  of  action,  was  overruled,  and  exception  en- 
tered. 

The  defendant  answered  in  two  paragraphs,  as  follows : 

'^  1.  Denying  that  the  board  of  trustees  who  made  the 
mortgage  had  any  title  to  the  property  mortgaged ;  and, 

"  2.  That,  at  the  time  of  the  execution  of  said  note 
and  mortgage,  John  Weston  and  James  Colegrove  were 
two  of  the  trustees  of  the  defendant;  that,  before  that 
time,  to  wit,  on  the  28th  day  of  September,  1874,  the  said 
Weston  and  Colegrove  executed  and  deHvered  to  one  Lake 
Ihrie  their  promissory  note,  in  these  words  and  figures, 
to  wit : 

"  *  $500.    Kendall  viLLE,  Indiana,  September  28, 1874. 

" '  One  day  after  date,  we  promise  to  pay  Lake  Ihrie,  or 
order,  five  hundred  tlollars,  with  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  date  until  paid.  If  this 
note  is  not  paid  at  maturity,  the  undersigned  agree  to 
pay  all  expenses  of  collection,  including  attorney's  fees, 
value  received,  without  any  relief  whatever  from  valua- 
tion or  appraisement  laws.  The  drawers  and  endorsers 
severally  waive  presentment  for  payment,  protest  and  no- 
tice of  protest  and  non-payment  of  this  note,  and  all  de- 
fences on  the  ground  of  any  extension  of  time  of  payment 
that  may  be  given  by  the  holders  of  them,  or  either  of 
them.  Negotiable  and  payable  at  the  First  National  Bank 
of  Kendallville,  Indiana.  James  Colegrove, 

" '  John  Westun.' 

"That,  on  the  12th  day  of  March,  1875,  the  said  Wes- 
ton and  Colegrove  paid  on  said  note  the  sum  of  one  hun- 
dred and  seventy-five  dollars,  which  was  endorsed  there- 
on, which  sum,  so  endorsed  on  said  note,  is  all  that  has 
been  paid  on  said  note;  that  the  balance  of  said  note  and 
the  interest  thereon  remain  unpaid. 

"And  the  defendant  avers,  that,  at  the  time  of  the 
making  of  said  mortgage  and  the  note  therein  described^ 
Vol.  LXL— 83 
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the  eaid  defendant  was  not  indebted  to  the  plaintiff  the 
amount  for  which  said  note  and  mortgage  were  given, 
but  a  ranch  less  sum ;  that,  to  make  the  amount  for  which 
said  mortgage  and  note  therein  described  were  given,  the 
said  Weston  and  Colegrove,  then  and  there  being  two  of 
the  trustees  as  aforesaid,  included  the  amount  by  them 
due  on  their  said  note  to  said  Lake  Ihrie,  there  then  being 
due  from  them  to  said  Lake  Ihrie,  the  sum  of  three  hun- 
dred and  seventy-five  dollars. 

"  That  the  said  plaintiff  well  knew  at  the  time  he  so 
received  said  mortgage  and  note,  that  the  indebtedness 
due  from  said  Weston  and  Colegrove  to  said  Ihrie  was 
included  in  his  mortgage  and  note,  and  well  knew  that 
said  Weston  and  Colegrove  were  two  of  the  trustees  of 
the  defendant,  and  that  the  same  was  signed  by  them,  the 
same  as  appears  upon  said  mortgage.'  And  the  defendant 
avers,  that  said  mortgage  was  executed  on  the  part  of 
said  Weston  and  Colegrove  contrary  to  their  duty  as 
trustees  of  the  defendant,  and  that  plaintiff  received  said 
note  and  mortgage  with  full  knowledge  of  such  fact;  and 
the  defendant  avers,  that  said  plaintiff,  at  the  time  of  the 
execution  of  said  note  and  mortgage,  agreed  to  and  with 
the  said  Weston  and  Colegrove,  they  then  and  there  being 
two  of  the  trustees  of  this  defendant,  that  the  plaintiff 
would  pay  to  said  Lake  Ihrie  the  amount  due  him  from 
said  Weston  and  Colegrove  on  the  said  note,  which  sum 
so  agreed  to  be  paid  by  said  Shulze  to  said  Lake  Ihrie  he 
has  not  yet  paid,  and  refuses  so  to  do.  Wherefore  the 
defendant  demands  judgment." 

A  demurrer  was  sustained  to  each  of  these  paragraphs 
of  answer. 

Further  proceedings  were  had  in  the  cause,  and  the 
plaintiff  had  judgment. 

Counsel  say  in  their  brief: 

*'  We  do  nol  ask  the  court  to  consider  the  other  questions 
assigned  as  errors,  but  submit  that  the  action  of  the  court 
below  in  overruling  the  appellant's  demurrer  to  the  com- 
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iplaint,  and  in  sustaining  the  appellee's  demurrers  to  the 
first  and  second  paragraphs  of  the  answer,  was  erro- 
neous, and  that  the  judgment  should  therefore  be  re- 
versed. H.  S.  TOUSLEY, 

"  F.  Prickbtt, 
"  A.  Ellison, 
"  Attorneys  for  appellant." 

We  think  the  complaint  was  good.  Angell  &  Ames 
^Corporations,  sees.  234,  647,  et  seq. ;  Craig  v.  Secristy  54 
Ind.  419 ;  Jackson  v.  Burgerty  28  Ind.  36. 

Section  9  of  the  act  touching  societies  and  lodges,  1  R. 
S.  1876,  p.  838,  contains  the  following:  "Such  trustees 
shall  be  deemed  a  body  politic  and  corporate,  under  such 
name  and  style  as  the  society  may  elect." 

It  is  not  shown  what  name  was  given  to  the  cor- 
poration. It  may  be  mentioned,  that  it  was  that  in 
ivhich  the  mortgage  was  executed.  At  all  events,  the 
trustees  were  the  corporation.  They  constitute,  when 
elected  and  qualified,  a  board  of  trustees.  Section  14  of  the 
act  cited. 

The  trustees,  the  real  corporation,  executed  the  note 
and  mortgage  in  suit. 

We  think  the  first  paragraph  of  the  answer  was  bad. 
The  foreclosure  and  sale  in  this  case  will  only  bar  the 
title  of  the  mortgagor.  If  the  mortgagor  has  no  title, 
the  purchaser  at  the  sale  will  acquire  none.  Hubbard  v. 
Ghjappely  14  Ind.  601 ;  Plowman  v.  ShidLeVy  36  Ind.  484. 

No  other  party  is  shown  to  be  the  owner. 

The  second  paragraph  of  answer  was  bad.  Enough  was 
not  stated  to  show  the  transaction  void.  It  was  pleaded 
as  a  bar  to  the  action,  but  averred  facts  constituting  a  de- 
fence to  but  a  part  at  all  events,  if  to  any,  of  the  cause 
of  action.  Beeson  v.  Howardy  44  Ind.  413.  The  cases  of 
The  Board  of  Commissioners y  etc.y  v.  BeynoldSy  44  Ind.  509, 
land  Pratt  v.  Luthery  45  Ind.  250,  are  not  in  point. 

We  think  the  mortgage  not  void  for  want  of  power  in 
the  mortgagor  to  execute  it.    1  R.  S.  1876,  p.  889,  sec.  13. 
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Section  15,  on  page  840  of  said  volame,  is  not  shown  to* 
be  applicable  to  this  case.  Public  policy  and  the  principles^ 
of  justice  require  that  property  shall  not  be  held  in  a  sort 
of  mortmain,  and  where  it  is  exempt  from  taxation  ;  and' 
that,  in  particular  cases,  the  courts  should  not  decide  it 
to  be  so  held,  if,  by  any  reasonable  construction,  such  de- 
cision can  be  avoided. 

Judgment  affirmed,  with  costs. 


Campbell  v.  Coon. 

Supreme  Court. — Appeal, — Practice.  —  Thiers  of  Fad.  —  ExebiBion  </  Etnr- 
dence. — Where,  on  appeal  to  the  Supreme  Court,  the  judgment  in  a  cause- 
i»  reversed  on  the  ground  that  certain  evidence  offered  by  the  appellee- 
and  admitted  was  "  incompetent  and  should  have  been  excluded,**  it  i» 
for  the  triers  of  the  facts  alone,  when  such  cause  has  been  remanded  for- 
a  new  trial,  to  determine  the  effect  of  the  exclusion  of  such  incompetent 
evidence  on  the  ultimate  decision  of  the  same. 

Same. —  Weight  of  Evidence. — In  such  a  case,  it  is  the  duty  of  the  triers  of 
the  facts  to  reconcile  the  conflicting  evidence,  and  to  determine  which  of 
the  witnesses  is  the  more  credible ;  and  if,  on  appeal  to  the  Supreme 
Court,  there  is  evidence  in  the  record  tending  to  support  the  finding  or 
verdict,  it  will  not  be  disturbed  upon  the  mere  weight  of  the  evidence. 

Sabie. — Assignment  of  Error. — Exception. — An  objection  by  the  plaintiff  in« 
this  court,  that  the  judgment  below  in  favor  of  the  defendant  was  not 
warranted  by  the  tatter's  answer,  to  which  judgment  no  exception  was- 
taken  in  the  court  below,  can  not  be  presented  for  the  first  time  in  the 
Supreme  Court,  by  an  assignment  of  error. 

From  the  Montgomery  Circuit  Court. 

J,  N.  SimSy  for  appellant. 

J.  C.  Suitj  J.  Wright  and  J.  M.  Seller^  for  appellee. 

HowK,  J. — This  is  the  second  time,  that  this  action  has^ 
been  before  this  court.  When  it  was  first  here,  the  opin- 
ion and  decision  will  be  found  reported,  under  its  pres- 
ent title,  in  51  Ind.  76,  Worden,  J.,  delivering  the  opinion.. 

It  was  an  action  by  the  appellant,  as  plaintifi,  against 
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the  appellee,  as  defendant,  to  recover  the  possession  of 
•certain  black  walnut  saw-logs  and  trees  and  lumber. 

The  appellant's  complaint  was  in  two  paragraphs. 

In  the  first  paragraph,  the  appellant  alleged,  in  sub- 
stance, that,  on  the  1st  day  of  October,  1873,  and  before 
4ind  since  that  day,  but  before  the  commencement  of  this  • 
action,  at  Montgomery  county,  Indiana,  the  appellee 
wrongfully  took  and  carried  away,  and  still  wrongfully 
lield  and  detained  from  the  appellant,  one  hundred  and 
«eventy-five  black  walnut  saw-logs,  and  sixty  black  wal- 
nut trees,  of  the  aggregate  value  of  five  hundred  dollars, 
-which  were  then  and  there  the  appellant's  property,  and 
of  which  the  appellant  was,  at  the  commencement  of  this 
-action,  lawfully  entitled  to  the  possession,  to  the  appel- 
lant's damage  in  the  sum  of  six  hundred  dollars,  for  which 
and  his  costs  he  asked  judgment. 

In  the  second  paragraph  of  his  complaint,  the  appellant 
alleged,  in  substance,  that  he  was  the  sole  owner,  and 
lawfully  entitled  to  the  possession,  of  sixty-one  black 
walnut  saw-logs,  or  lumber  cuts,  which  had  been  lately 
<;ut  from,  and  were  situated  on,  the  lands  of  certain 
named  persons,  in  said  Montgomery  county,  of  the  aggre- 
gate value  of  two  hundred  and  ninety-five  dollars,  and 
which  the  appellee  had  wrongfully  and  unlawfully  taken, 
4tnd  then  wrongfully  detained,  from  the  appellant  at  said 
•county ;  that  said  property  had  not  been  taken  from  the 
:appe11ant  for  a  tax,  assessment  or  fine,  pursuant  to  a  stat- 
ute, or  seized  under  an  execution  or  attachment  against 
the  appellant's  property.  Wherefore  the  appellant  said, 
that  he  was  entitled  to  recover  possession  of  said  logs 
4ind  damages  for  the  taking  and  detention  thereof,  and 
he  demanded  judgment  for  such  possession  and  five  hun- 
dred dollars  damages  and  the  costs  of  the  action. 

The  second  paragraph  of  the  complaint  was  duly  veri- 
fied. 

The  appellee  answered  the  appellant's  complaint  by  a 
general  denial. 
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§ 

The  issues  joined  were  tried  by  the  court,  without  i^ 
jury,  and  a  finding  made  for  the  appellee,  that  he  was  the^ 
owner  of  the  sixty-one  black  walnut  logs,  or  lumber  cuts^ 
described  in  the  second  paragraph  of  the  complaint,  of 
the  value  of  two  hundred  and  seventy-nine  dollars. 

The  appellant's  written  motion  for  a  new  trial  having: 
been  overruled,  and  his  exception  saved  to  such  decision^ 
the  court  rendered  judgment  on  its  finding  for  the  appel- 
lee, that  he  was  the  owner,  and  entitled  to  the  immediate- 
possession,  of  said  personal  property,  that  the  same  was- 
of  the  value  of  two  hundred  and  seventy-nine  dollars^ 
and  that  he  recover  of  the  appellant  the  costs  of  this  ac- 
tion, taxed,  etc. 

The  appellant  has  assigned,  in  this  court,  the  following- 
errors  : 

1.  The  court  below  erred,  in  overruling  his  motion  for 
a  new  trial ;  and, 

2.  The  judgment  of  said  court  for  the  return  of  the' 
property,  or  the  recovery  by  the  appellee  against  the  ap- 
pellant of  two  hundred  and  seventy-nine  dollars,  was  not 
warranted  by  the  appellee's  answer. 

1.  In  his  motion  for  a  new  trial,  the  appellant  assigned, 
the  following  causes  therefor: 

^'  1st.  That  the  finding,  decision  and  judgment  of  the- 
court  are  not  sustained  by  sufficient  evidence ; 

'^2d.  That  the  finding,  decision  and  judgment  of  the 
court  are  not  sustained  by,  and  are  contrary  to,  the  evi- 
dence given  in  the  cause  at  the  trial ;  and, 

"  3d.  That  the  decision  and  judgment  of  the  court  are 
contrary  to  law." 

The  evidence  on  the  trial  is  in  the  record  by  a  proper- 
bill  of  exceptions,  from  which  it  appears  that  the  cause 
was  submitted  to  the  court  for  trial  under  the  followingp* 
agreement : 

"  The  parties  agreed  to  submit  the  cause  to  the  court 
for  trial,  without  the  intervention  of  a  jury,  on  the  evi- 
dence as  recorded  in  the  plaintiff's  original  and  first  bill 
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of  exceptions,  filed  in  this  cause  January  31st,  1874,  ex- 
cept so  much  thereof  as  the  Supreme  Court  had  decided 
to  be  incompetent." 

Then  followed  the  bill  of  exceptions  referred  to  in  s^id 
agreement. 

It  appears,  from  the  opinion  of  Worden,  J.,  in  51  Ind,  76, 
on  the  former  submission  of  this  cause  to  this  court,  that  it 
was  then  held,  that  a  written  instrument  ottered  by  the  ap- 
pellee, and  certain  oral  evidence,  in  his  behalf,  of  one  Wil- 
liam P.  Yonkey,  were  "  incompetent,  and  should  have  been 
excluded."  These  were  the  only  points  either  considered 
or  decided  at  that  time  by  this  court.  Of  course,  no  opin- 
ion was  then  expressed  by  the  court,  in  regard  to  ,the 
effect  of  excluding  this  incompetent  evidence;  but. the 
cause  was  remanded  for  a  new  trial,  in  order  that  the 
triers  of  the  facts  might  determine  that  question.  If 
this  incompetent  evidence  were  excluded,  as  it  ought,  to 
have  been,  this  court  could  not  say,  and  did  not  attempt 
to  say,  what  effect,  if  any,  the  exclusion  of  this  evidence 
would  have  upon  the  ultimate  decision  of  this  cause.  By 
the  reversal  of  the  former  judgment,  on  the  ground  of  the 
admission  of  incompetent  evidence,  it  certainly  was  not 
decided,  as  the  appellant's  counsel  claims  that  it  was,  that 
the  other  evidence  in  the  record  entitled  the  appellant  to 
a  judgment  in  his  favor.  This  court  simply  decided,  that 
the  appellant,  by  reason  of  the  admission  of  certain  in- 
competent evidence,  ought  to  have  a  new  trial  of  his 
cause. 

After  the  exclusion  of  this  evidence,  the  cause  was  sub- 
mitted for  trial  on  the  other  evidence  remaining  in  the 
record.  The  burden  of  the  issues  was  on  the  appellant, 
and  there  was  a  decided  conflict  in  the  remaining  ev- 
idence. It  was  the  duty  of  the  circuit  court,  as  the  trier  of 
the  facts,  to  reconcile  the  conflicting  evidence,  and  to  de- 
termine w'hich  of  the  witnesses  were  the  more  credible. 

There  is  evidence  in  the  record  which  tends  strongly 
to  support  the  finding ;  and  so  there  would  have  been,  if 
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the  finding  bad  been  for  the  appellant.  In  such  a  case, 
it  is  well  settled,  that  the  finding  or  verdict  will  not  be 
disturbed  by  this  court,  upon  the  mere  weight  of  the  evi- 
dence. 

We  can  not  say,  that  the  court  below  erred  in  overrul- 
ing the  appellant's  motion  for  a  new  trial. 

2.  The  second  error  assigned  by  the  appellant  is,  that 
the  judgment  for  the  return  of  the  property,  or  the  re- 
covery by  the  appellee  against  the  appellant  of  two  hun- 
dred and  seventy-nine  dollars,  was  not  warranted  by  the 
appellee's  answer. 

We  do  not  find  in  the  record,  that  the  appellant  either 
objected  or  excepted  to  the  form  or  substance  of  the 
judgment,  in  the  court  below.  The  question,  therefore, 
was  not  properly  reserved,  and  it  can  not  be  presented  for 
the  first  time,  in  thi3  court.  Watts  v.  Greeriy  30  Ind.  98; 
and  O'Brien  v.  Petennan^  34  Ind.  556. 

The  judgment  is  afiirmed,  at  the  appellant's  costs. 


Shook  et  ux.  v.  The  Singer  Manufacturing  Co. 

PROMISSOKY  Note. — Fhbe  Eepreseniatioru. — Fraud, — Warranty. — Pleading. — 
I\viclice. — ^In  a  Ruit  upon  a  promissory  note,  by  the  payee  thereof,  against 
the  maker,  the  latter  answered,  alleging  that  such  note  was  obtained  by 
false  representations,  made  by  the  agent  of  the  payee  to  such  maker,  con- 
cerning the  qualities  of  a  sewing  machine,  for  which  such  note  was  Exe- 
cuted ;  and  also  that  such  agent  warranted  "  that  it  was  a  good  machine 
and  would  work  all  right,''  alleging  a  breach  of  the  warranty. 

Held,  that,  as  an  answer  of  fraud,  such  pleading  is  insufficient  in  not  alleg- 
ing that  the  representations  were  fraudulently  msde,  and  that  the  agent 
of  such  payee  knew,  at  the  time  he  made  them,  that  they  were  false. 

Hddf  alfto,  that,  admitting  that  the  warranty  is  well  pleaded,  the  defendant 
was  not  injured  by  the  ruling  of  the  court  sustaining  a  demurrer  to  such 
answer,  it  appearing  that  a  warranty  of  the  machine  was  set  up  in  an- 
other paragraph  of  answer,  upon  which  issue  of  fact  was  taken  and  trial 
had. 
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^ — Ad  Respecting  Foreign  Corparaiiom  and  their  Agent*, —  The  provi- 
«ioii8  of  the  act  "•  respecting  foreign  corporations  and  their  agents  in  this 
State,"  1  B.  S.  1876,  p.  373,  do  not  applj  to  a  foreign  corporation  which 
is  the  owner,  either  as  patentee  or  assignee,  of  letters-patent  issued  by  the 
United  States,  or  to  its  agents  in  this  State,  connected  with  the  manufact- 
<are,  use  or  sale  of  the  invention  described  in  such  letters-patent. 

Prom  the  Ripley  Circuit  Court. 

G.  Durbin  and Hazen^  for  appellants. 

H.  W.  Harrington^  A,  G.  Howe,  E.  A.  DaviSy  J.  K.  JoneSy 
W.  D.  Ward  and  J.  B.  Eebuck,  for  appellee. 

BiDDLE,  J, — Suit  on  a  promissory  note  made  by  the  ap- 
pellants to  the  appellee.  No  question  is  made  upon  the 
complaint. 

The  appellants  answered : 

1.  Admitting  the  execution  of  the  note,  and  that  it 
remains  unpaid. 

2.  That  the  note  was  executed  in  Ripley  county,  in 
the  State  of  Indiana,  and  delivered  to  the  agent  of  the 
appellee ;  that  the  appellee  was  at  the  time,  and  still  is, 
a  foreign  corporation,  organized  under  the  laws  of  the 
State  of  New  York ;  that,  before  and  at  the  time  of  the 
execution  of  said  note,  the  said  agent  had  failed  to  de- 
posit in  the  office  of  the  clerk  of  said  county,  any  power 
of  attorney,  commission,  appointment,  or  other  author- 
ity, tinder  and  by  virtue  of  which  he  assumed  to  act  as 
the  agent  of  the  appellee;  and  had  failed  to  procure 
from  the  appellee,  and  file  with  the  clerk  of  the  cir- 
-cuit  court  of  said  county,  a  duly  authorized  order,  reso- 
lution or  other  authority  of  the  board  of  directors  or 
managers  of  said  corporation,  authorizing  citizens  and 
residents  of  this  State  having  claims  and  demands  against 
said  corporation,  arising  out  of  any  transaction  in  said 
county  with  such  agent,  to  maintain  an  action  in  respect 
to  the  same  in  any  court  in  said  county  of  competent 
jurisdiction,  and  authorizing  the  service  of  process  in  such 
action  upon  such  agent  to  be  valid  service  upon  said  cor- 
poration.    Wherefore,  etc 
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The  amended  third  paragraph  of  answer  avers,  that 
the  note  was  given  for  a  Singer  Sewing  Machine,  and  for 
no  other  consideration ;  that  the  note  was  obtained  by 
false  representations,  made  by  the  agent  of  the  appellee 
to  the  appellants,  concerning  the  qualities  of  the  ma- 
chine; and,  also,  that  the  agent  warranted  "that  it  was  a 
good  machine,  and  would  work  all  right,"  alleging  a 
breach  of  the  warranty. 

The  fourth  paragraph  of  answer  avers  a  warranty  of 
the  machine,  and  alleges  a  breach  of  the  warranty. 

A  demurrer  for  the  alleged  want  of  sufficient  facts  to^ 
constitute  a  defence  was  overruled  to  the  fourth  paragraph 
of  answer,  and  sustained  to  the  third.  Exceptions.  Re* 
ply  of  denial  to  second  and  fourth  paragraphs,  and  a  spe- 
cial reply  to  the  second  paragraph,  as  follows : 

That  the  appellee  *'  has  full  right  to  enforce  the  con- 
tract in  the  complaint  mentioned,  in  this  court,  any  law^ 
or  statute  of  the  State  of  Indiana  to  the  contrary  not- 
withstanding, because  I.  P.  Jones,  of  the  State  of  "Sew 
York,  the  original  inventor  and  patentee  of  a  new  and 
useful  improvement  in  the  making  of  sewing  machines^ 
and  which  he,  the  said  Jones,  lawfully  assigned  to'the- 
plaiutiff's  keeping;  and  afterwards,  to  wit,  on  the  26th 
day  of  January,  1869,  under  the  law  of  the  United  States,, 
letters-patent  to  make,  use  and  vend  sewing  machines^ 
and  the  said  improvements  were,  issued  by  the  proper  au- 
thorities to  the  said  Singer  Manufacturing  Company, 
plaintift*,  copies  of  which  letters-patent  are  filed  here- 
with. And  plaintiff  avers,  that  as  a  corporation  she  is 
engaged  now,  and  was  at  the  time  of  making  said  note,. 
solely  in  making  said  patented  sewing  machines,  and  the- 
said  improvements  thereon,  and  under  said  original  let- 
ters patent,  and  in  making  the  same  and  other  articles 
and  appurtenances  incident  to  and  connected  therewith, 
and  in  no  other  or  different  business  transactions  what- 
ever; and  that  the  indebtedness  of  the  said  defendants* 
on  said  note  grew  out  of  the  sale  of  said  machine.    And 
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the  plaintiff  says,  by  virtue  of  said  letters-patent,  she  had 
full  authority  to  go  into  any  portion  of  the  United  States 
and  vend  said  machines  as  such  patentees,  and  that  any 
laws  of  the  State  of  Indiana  circumscribing  her  said  rights 
and  immunities  were  and  are  null  and  void.  Wherefore 
she  prays  judgment,  as  asked  in  the  complaint." 

To  this  reply  a  demurrer,  alleging  the  insufficiency  of 
the  facts  therein  stated,  was  overruled,  and  exceptions 
reserved. 

Upon  this  state  of  the  pleadings,  there  was  a  trial  by" 
the  court,  and  a  finding  for  the  appellee. 

The  assignments  of  error  in  this  court  are : 

1st.  That  the  court  erred  in  sustaining  the  demurrer  ta 
the  third  paragraph  of  answer; 

2d.  That  the  court  erred  in  overruling  the  demurrer  to- 
the  first  paragraph  of  reply  to  the  second  paragraph  of 
the  answer. 

We  do  not  think  that  the  first  error  assigned  is  sus- 
tained. The  third  paragraph  of  answer,  as  an  answer 
of  fraud,  is  insufficient  in  not  alleging  that  the  represen- 
tations were  fraudulently  made,  and  that  the  agent  of  the 
appellee  knew  at  the  time  he  made  them  that  they 
were  false ;  nor  does  it  show  that  the  appellants  solely 
relied  on  the  representations.  The  averment  is,  that 
the  appellants,  "  relying  upon  said  representations  and 
said  warranty,  purchased  said  machine  and  executed  said 
note,"  etc. 

And  admitting  that  the  warranty  w^as  well  pleaded, 
which  we  doubt,  yet  the  appellants  have  not  been  in- 
jured by  the  ruling,  because  the  fourth  paragraph  of 
answer  set  up  a  warranty  of  the  machine,  upon  which 
issue  of  fact  was  taken  and  trial  had.  As  to  what  con- 
stitutes fraud  or  false  representations,  see  Gregory  v^ 
Schoenelly  55  Ind.  101. 

By  the  authority  of  the  case  of  The  Grover  ^  Baker 
S.  M,  Co.  V.  Butler^  53  Ind.  454,  where  the  same  ques- 
tion  is  carefully  examined  by  HowK,  J.,  and  settled  by 
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this  court,  we  must  liold  the  special  reply  to  the  second 
paragraph  of  answer  sufficient. 

We  find  no  error  in  the  record. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellants, 
'with  ten  per  cent,  damages. 


BmNQHAM  V.  Leighty. 

Promibboby  Note. — Aaaignmenl, —  Pleading. —  Surplumge. — Real  Propaiy, — 
Parehtut-MoMy, — Conveyance. — Evielum. — Radadon, — ^In  a  suit  by  the  as- 
signee against  the  maker,  upon  a  promissory  note,  which  stipulated  that  it 
was  given  for  the  purchase-money  of  certain  real  estate,  and  "  if  title  defec- 
tive, note  void,"  the  defendant  answered,  that  such  note  was  given  to  the 
assignor  of  the  plaintiff,  in  part  consideration  of  the  undivided  two-thirda 
part  of  certain  described  land  which  defendant  had  purchased  of  plain- 
tiff and  said  assignor,  for  which  he  had  received  their  joint  warranty 
deed,  and  that  defendant  had  been  evicted  from  one-half  of  the  land  so 
purchased.  The  plaintiff  replied  that  he  and  his  assignor  each  owned  an 
undivided  third  part  of  such  land ;  that  defendant  purchased  said  aa- 
-signer's  interest  therein,  for  a  certain  sum,  and  executed  the  note  sued  on 
to  secure  the  payment  of  the  purchase-money ;  that  defendant  also  agreed 
•to  purchase  plaintiff's  interest  in  said  land  for  a  like  sum,  and  to  execute 
to  him  a  note  to  secure  the  purchase-money,  but  did  not  deliver  such  note 
or  pay  such  money ;  that,  without  performing  his  agreement,  defendant 
fraudulently  induced  plaintiff  to  execute  thedeed  mentioned  in  his  answer, 
which  deed,  in  a  proceeding  against  the  defendant  in  the  proper  court,  had 
been  declared  fraudulent,  void  as  to  plaintiff,  and  inoperative  to  convey 
title  from  him ;  and  that  defendant  still  held  the  interest  in  said  land 
conveyed  to  him  by  said  assignor. 

Seld^  that  it  was  not  necessary  to  allege  in  the  complaint,  that  the  title  to 
the  land  mentioned  in  the  note,  and  for  which  said  note  was  given,  was 
not  defective  as  to  the  assignor  of  said  note.  Such  fact,  being  alleged, 
was  mere  surplusage,  as  the  subject  of  title  in  such  connection  was  a  mat- 
ter of  defence  entirely. 

2/e/d,  also,  that  the  reply  was  g^ood. 

Held,  also,  that  it  was  incompetent  for  the  defendant  to  retain  the  title  con- 
veyed to  him  by  plaintiff's  assignor,  and  to  rescind  only  as  to  the  pni^ 
chase-money. 

From  the  Tippecanoe  Superior  Court. 
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G.  0.  Behm^  J.  Park  and  A.  0.  Behm^  for  appellant. 
M.  Jones  and  J.  L.  Miller^  for  appellee. 

NiBLACK,  C.  J. — This  was  a  suit  by  Margaret  A.  Leighty 
against  Adam  A.  Bringham,  on  a  promissory  note,  as  fol- 
lowa: 

"  June  25th,  1878. 

"  Six  months  after  date,  we  promise  to  pay  to  the  order 
of  B.  F.  Apple,  two  hundred  dollars,  value  received,  with- 
out any  relief  from  valuation  or  appraisement  laws,  with 
ten  per  cent,  interest  after  maturity.  This  note  given  for 
purchase-money  on  real  estate.   If  title  defective,  note  void* 

(Signed:)  "A.  A.  Bringham." 

Which  note  was  assigned  to  the  plaintift*  by  an  endorse- 
ment in  writing. 

The  complaint  set  out  the  note  and  the  assignment^ 
with  an  averment  of  non-payment,  with  sufficient  cer- 
tainty and  the  usual  formality,  and  also  contained  the  ad- 
ditional allegation,  "that  the  title  to  the  land  mentioned 
in  said  note,  and  for  which  said  note  was  given  in  part 
payment,  was  not  defective  as  to  said  Apple,  but  that  he 
had  a  good  and  sufficient  title  to  all  that  he  assumed  ta 
convey,  and  for  which  said  note  was  given  in  payment." 

A  demurrer  was  overruled  to  the  complaint,  and  the 
defendant  answered  in  two  paragraphs. 

1.  In  general  denial. 

2.  That  the  note  sued  on  was  given  to  Benjamin  F. 
Apple,  the  payee  thereof,  in  part  consideration  of  the  un- 
divided two-thirds  par*-  of  a  certain  twenty-acre  tract  of 
land,  describing  it,  which  he,  the  defendant,  had  pur- 
chased of  the  said  Apple  and  the  plaintiff,  Margaret  A. 
Leighty,  and  for  which  he  had  received  their  joint  war- 
ranty deed;  that  he,  the  defendant,  had  been  evicted 
from  one-half  of  the  land  so  purchased  by  him.  Wherefore 
he  claimed  that  the  consideration  of  said  note  had  failed. 

The  plaintiff  replied  in  three  paragraphs  to  the  second 
paragraph  of  the  answer : 
1.    In  denial; 
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2.  Setting  up  special  matter,  but  which  was  struck  out 
ibefore  the  trial ; 

3,  Tliat  the  plaintiff  and  the  said  Apple  were  each 
the  owner  of  one  undivided  third  part  of  the  land  de- 
scribed in  the  second  paragraph  of  the  answer ;  that  the 
defendant  was  well  acquainted  with  the  nature  of  their 
title  and  the  manner  in  which  they  held  the  same ;  that 
the  defendant  purchased  the  said  Apple's  interest  in  said 
land  for  the  sum  of  two  hundred  dollars,  and  executed 
the  note  sued  on  for  that  amount,  to  secure  the  payment 
of  the  purchase-money  therefor,  receiving  a  conveyance 
from  said  Apple,  as  alleged;  that  the  defendant  also 
agreed  to  purchase  the  plaintiff's  interest  in  said  land  for 
a  like  sum,  and  to  execute  to  her,  also,  a  note  to  secure 
the  purchase-money  therefor,  but  did  not  at  any  time  de- 
liver to  her  such  a  note,  or  pay  her  any  portion  of  the 
purchase-money  for  her  said  interest  in  said  land;  that, 
without  performing  his  part  of  the  agreement,  the  de- 
fendant fraudulently  procured  and  induced  her  to  execute 
the  deed  referred  to  in  said  second  paragraph  of  the  an- 
swer ;  that  afterward,  by  certain  proceedings  in  the  Tip- 
pecanoe Circuit  Court,  in  which  she  was  plaintiff,  and  the 
defendant  herein  was  defendant,  said  deed  was  declared 
to  be  fraudulent,  void  as  to  her,  and  decreed  to  be  inop- 
erative for  the  purpose  of  conveying  title  from  her;  that 
the  defendant  still  held  and  retained  the  interest  in  said 
land  conveyed  to  him  by  said  Apple. 

The  defendant  also  demurred  to  this  third  paragraph 
of  the  reply,  but  his  demArrer  was  overruled. 

A  trial  resulted  in  a  verdict  and  judgment  for  the 
plaintiff'. 

The  objection  urged  to  the  complaint  is,  that  the  alle- 
gation as  to  the  validity  of  the  title  conveyed  to  the  de- 
fendant was  not  sufficiently  explicit  and  comprehensive 
to  negative  every  inference  or  presumption  to  the  con- 
trary, and  that  the  facts  upon  which  such  title  rested 
were  not  set  out. 
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This  objection  seems  to  us  not  to  be  well  taken. 

The  subject  of  title,  in  the  connection  in  which  it  was 
referred  to  in  the  complaint,  was  entirely  a  matter  of  de- 
fence. The  allegation  in  question  was,  therefore,  mere 
surplusage,  and  hence  immaterial. 

The  objection  urged  to  the  third  paragraph  of  the  re- 
ply is,  that,  as  the  deed  from  the  plaintiff  and  Apple  to 
the  defendant  was  a  joint  deed,  an  eviction  from  a  por- 
tion of  the  land  purporting  to  be  conveyed  by  it  operated 
as  a  failure  of  the  consideration  promised  to  be  paid  as 
to  the  whole  of  said  land. 

This  objection,  also,  appears  to  us  not  to  be  well  taken. 

The  allegations  of  this  paragraph  of  the  reply  went  to 
show  that  the  contract  of  sale  between  the  plaintiff  and 
the  defendant  had  never  been  fully  completed,  and  that 
the  deed  described  in  the  second  paragraph  of  the  answer, 
had,  in  a  direct  proceeding  between  the  same  parties,  in 
a  court  of  competent  jurisdiction,  been  set  aside  and  an- 
nulled as  to  the  plaintiff',  thus  leaving  matters  between 
the  plaintiff  and  the  defendant,  as  to  the  lands  embraced 
in  the  deed,  practically  as  if  such  deed  had  never  been 
executed.  Also,  that  the  defendant  still  held  the  land 
conveyed  to  him  by  Apple. 

It  was  clearly  incompetent  for  the  defendant  to  retain 
the  title  conveyed  to  him  by  Apple,  and  to  rescind  only 
as  to  the  purchase-money. 

A  question  is  also  made  as  to  the  sufficiency  of  the  ev- 
idence to  sustain  the  verdict. 

The  evidence  tended  strongly  to  support  the  allega- 
tions in  the  third  paragraph  of  the  reply. 

Under  our  ruling  on  that  paragraph,  we  are  constrained 
to  hold,  that  the  verdict  was  sufficiently  sustained  by  the 
evidence. 

We  see  no  cause  for  a  reversal  of  the  judgment. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Bailroad. — Tax  in  Aid  of. — Interest  of  Company. — Direelon, — JnjvnetiotL — 
I\irtie8. — Under  section  17  of  '*  An  act  to  authorize  aid  to  the  constructioift 
of  railroads  by  counties  and  townships,"  etc.,  1  R.  S.  1876,  p.  736,  a  rail- 
road company  does  not  have,  and  can  not  acquire,  any  legal  right  to,  or 
interest  in,  a  tax  voted  in  aid  tliereof  by  a  township,  which  it  can  enforce 
by  legal  process,  until  such  tax  has  been  levied  and  collected  and  a  valid 
subscription  made  on  behalf  of  the  township.  And  in  a  suit  by  cttiaeii» 
and  tax-payers  of  such  township  to  enjoin  the  collection  of  a  tax  asaeesed 
to  raise  money  for  investment  in  the  capital  stock  of  a  railroad  oompanj^ 
neither  such  railroad  company  nor  the  directors  thereof,  as  such,  an- 
proper  or  necessary  parties  defendants,  and  it  is  error  for  the  court  be- 
low,  on  petition,  to  admit  such  directors  as  parties. 

Same. — Pradioe, — Appeal, — Fincl  Judgment, — Under  section  650  of  the  prac- 
tice act,  as  amended  by  an  act  approved  March  14th,  1877,  Acts  1877^ 
Spec.  Sess.,  p.  59,  an  appeal  can  be  taken  to  the  Supreme  Court  only  by 
a  party  to  the  final  judgment  of  the  court  below.  And  the  directors  of 
such  railroad  company,  having  been  erroneously  admitted  as  parties  de- 
fendants, are  strangers  to  the  record  ;  and,  no  final  judgment  having  beea 
expressly  rendered  against  them,  they  are  strangers  to  such  judgmeol^ 
and  an  appeal  presented  to  the  Supreme  Court  by  them  will  be  dismiflsed 
on  motion  of  the  appellee. 

From  the  Jefferson  Circuit  Court. 

B.  S.  Robertson^  W.  T.  Friedley^  J.  Roberts  and  Cravens 
^  Cravens^  for  appellants. 

C.  E.  Walker,  W.  S.  Roberts  and  C.  A.  Korbly,  for  ap- 
pellees. 

HowK,  J. — The  appellees,  for  themselves  and  many  other 
citizens  and  tax-payers  of  Madison  township,  in  Jefferson 
county,  Indiana,  brous^ht  an  action,  in  the  court  below, 
against  the  Board  of  Commissioners  of  Jefferson  count3\ 
John  Scott,  treasurer,  and  Thomas  Graham,  auditor,  of 
said  county,  as  sole  defendants. 

The  object  of  this  action  was  to  enjoin  the  collectioD 
of  a  certain  tax  assessed  by  said  board  of  commissioners, 
and  entered  by  said  auditor  on  the  tax-duplicate,  to  raise 
money  for  investment  by  said  Madison  township  in  the 
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capital  stock  of  the  Bedford,  JBrowustown  and  Madison 
Railroad  Company. 

At  the  November  term,  1877,  of  the  court,  the  parties 
to  said  action  appeared,  and  the  said  railroad  company,  by 
its  attorneys,  also  appeared,  and,  upon  the  affidavit  of  its 
president,  then  filed,  moved  the  court  to  be  made  a  party 
defendant  to  said  action,  which  motion  was  overruled, 
and  to  this  decision  the  said  railroad  company  excepted, 
and  filed  its  bill  of  exceptions. 

Afterward,  at  the  February  term,  1878,  of  the  court, 
the  appellants  filed  in  said  cause  their  verified  petition, 
describinj^  themselves  therein  as  resident  citizens  and  tax- 
payers of  said  Madison  township  and  the  directors  of 
said  Bedford,  Brownstown  and  Madison  Railroad  Com- 
pany, and  praying  that  they  might  be  admitted  as  defend- 
ants in  said  action.  The  court  granted  the  prayer  of  said 
petition,  and  ordered  that  the  appellants  be  made  parties 
defendants  to  the  said  action ;  and  thereupon  the  appel- 
lants appeared  as  such  defendants  and  demurred  to  the 
appellees'  complaint,  upon  two  grounds  of  objection,  as 
follows : 

1.  That  said  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ;  and, 

2.  That  there  was  a  defect  of  parties  defendants,  in  this, 
that  the  petition  and  vote,  set  forth  in  said  complaint, 
were  intended  for  the  Bedford,  Brownstown  and  Madison 
Railroad  Company,  and  that  said  company  was  a  neces- 
sary and  proper  party  to  this  suit. 

To  the  action  of  the  court,  in  allowing  the  appellants 
to  tile  their  said  petition,  and  to  the  order  of  the  court 
making  the  appellants  parties  defendants  in  this  action,  the 
appellees  excepted  and  filed  their  bill  of  exceptions. 

The  appellants  moved  the  court,  in  writing,  to  strike 
out  certain  specified  portions  of  the  appellees'  complaint. 
The  defendants,  the  board  of  commissioners,  Graham,  au- 
ditor, and  Scott,  treasurer,  of  said  county,  separately  d^- 
VoL.  LXL— 34 
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murred  to  the  complaint,  for  the  alleged  insufficiency  of 
the  facts  therein  to  constitute  a  cause  of  action,  which  de- 
murrers were  severally  overruled,  to  which  rulings  the 
said  defendants  did  not  except,  but,  in  the  language  of 
the  record,  they  elected  to  "  abide  the  overruling  of  their 
demurrers,  and  refuse  to  answer  further." 

The  court  overruled  the  appellants'  demurrer  to  the 
complaint,  to  which  ruling  they  excepted;  and  their  mo- 
tion to  strike  out  was  also  overruled,  and  to  this  decision 
they  excepted,  and  filed  their  bill  of  exceptions. 

The  appellants  then  answered,  setting  up  affirmative 
matter  by  way  of  defence,  to  which  answer  the  appellees 
demurred,  upon  the  following  grounds  of  objection  : 

1.  That  the  answer  did  not  state  facts  sufficient  to  con- 
stitute a  defence  to  the  complaint; 

2.  That  it  did  not  state  facts  sufficient  to  constitute  an 
answer  to  the  complaint ;  and, 

8.  That  the  appellants  were  not  proper  parties  defend- 
ants to  this  action,  and  had  no  interest  therein. 

This  demurrer  was  sustained,  and  to  this  decision  the 
appellants  excepted,  and  refused  to  answer  further. 

The  court  then  rendered  judgment,  declaring  the  said 
railroad  tax  illegal  and  void,  and  perpetually  enjoining  the 
defendants,  the  board  of  commissioners,  and  the  said  au- 
ditor and  treasurer  of  said  county,  and  their  deputies  and 
successors  in  office  respectively,  from  collecting  the  said 
tax,  or  any  part  thereof.  Judgment  was  also  rendered, 
that  the  appellees  recover  of  the  said  defendants,  the 
board  of  commissioners,  said  Graham,  auditor,  and  said 
Scott,  treasurer,  of  said  county,  their  costs  in  this  action 
expended,  taxed,  etc.  The  court  did  not,  in  express  terras, 
render  any  judgment  either  for  or  against  the  appellants, 
hut  they  excepted  to  the  judgment  rendered,  and  they 
prosecute  this  appeal  therefrom. 

The  defendants,  the  board  of  commissioners,  Graham, 
auditor,  and  Scott,  treasurer,  have  filed  in  this  court  their 
written  refusal  to  join  in  this  appeal. 
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The  appellees  have  filed  in  this  court  a  written  motion 
to  dismiss  the  appeal  in  this  action,  which  first  demands 
our  attention.  The  reasons  assigned  in  said  motion  for 
such  dismissal  are  as  follows : 

"  1.  There  is  no  sufficient  assignment  of  errors  upon 
the  record  in  this  court ; 

"  2.  It  appears  by  the  assignment  of  errors,  that  John 
Jager,  Henry  C.  Sanxay,  John  Roberts,  E.  T.  Dickey, 
Alexander  White  and  Charles  Richardson  are  the  appel- 
lants, and  that  they  assign  the  errors;  and  it  appears  by 
the  transcript  of  the  record,  that  said  appellants  were  not 
made  defendants  to  the  complaint,  but,  on  their  own  mo- 
tion, became  parties  defendants ;  that  the  controversy  be- 
low was  between  the  plaintiffs  and  the  board  of  commis- 
sioners, the  auditor  and  treasurer  of  Jefferson  county, 
defendants,  and  the  judgment  was  against  them  alone, 
and  not  against  said  appellants ;  that  the  controversy  was 
one  in  which  the  appellants  had  and  have  no  legal  inter- 
est; and, 

"  8.  That  there  is  no  judgment,  in  the  court  below, 
against  said  appellants,  John  Jager,  Henry  C.  Sanxay, 
John  Roberts,  E.  T.  Dickey,  Alexander  White  and 
Charles  Richardson,  to  appeal  from." 

In  connection  with  this  motion,  it  is  proper  for  us,. we 
think,  to  consider  a  cross  error,  assigned  by  the  appellees 
on  the  record  of  this  cause,  to  the  effect  "  that  the  circuit 
court  erred  in  ordering  and  in  making  said  appellants 
parties  defendants  in  this  action,  on  their  own  motion,  and 
over  the  objections  of  the  appellees."  For,  if  this  cross 
error  is  well  assigned — if,  in  other  words,  the  circuit  court 
erred  in  ordering  the  appellants  to  be  made  parties  de- 
fendants in  this  action, — and  if  the  appellants  had  not, 
and  have  not  now,  under  their  own  showing,  any  legal 
interest  in  the  controversy  in  this  suit,  then  it  must  fol- 
low, of  necessity,  that  this  appeal  is  not  properly  in  this 
court,  and  must  be  dismissed. 

The  appellants  asked   to  be  and   were  made  parties 
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defendants  in  this  suit,  by  an  order  of  the  circuit  court, 
upon  their  own  verified  petition.  Omitting  the  title  of 
the  cause,  and  the  signature  to,  and  verification  of,  said 
petition,  it  read  as  follows : 

"  Come  now  John  Jager,  Henry  C.  Sanxay,  John  Rob- 
erts, Ed.  T.  Dickey,  Alexander  White  and  Charles  Rich- 
ardson, who  say  they,  and  each  of  them,  are  citizens  re- 
siding in  Madison  township,  of  Jefferson  county,  Indi- 
ana; that  they  are  tax-payers  of  said  township,  and  also 
directors  of  the  Bedford,  Brownstown  and  Mudison  Rail- 
road Company;  that,  as  such  tax-payers,  they  have  an 
interest  in  the  controversy  in  this  action,  adverse  to  said 
plaintiffs;  that  they  claim  said  interest  in  said  contro- 
versy, as  directors  of  said  railroad  company  as  aforesaid, 
and  that  they  are  necessary  parties  to  a  complete  deter- 
mination of  the  questions  involved.  Wherefore  they 
pray  the  court,  that  they  may  be  admitted  as  defendants 
to  said  action." 

It  will  be  seen  from  this  petition,  that  the  appellants 
founded  their  claim  to  be  made  parties  defendants  to  this 
action,  not  upon  the  alleged  fact  that  they  were  tax-pay- 
ers of  Madison  township,  but  upon  their  alleged  interest, 
as  directors  of  said  railroad  company,  in  the  matter  in 
controversy.  It  must  be  regarded  as  certain,  under  the 
legislation  of  this  State  and  the  decisions  of  this  court, 
that  the  Bedford,  Brownstown  and  Madison  Railroad 
Company  had  no  legal  interest  whatever  in  the  railroad 
tax,  which  was  the  subject-matter  of  this  action ;  and 
that,  for  this  reason,  the  railroad  company  was  not  a 
prop'er  or  necessary  party,  either  as  plaintiff  or  as  defend- 
ant, to  any  litigation  in  relation  to  the  collection  of  said 
tax. 

Under  section  17  of  "An  act  to  authorize  aid  to  the 
construction  of  railroads  by  counties  and  townships  tak- 
ing stock  in  and  making  donations  to  railroad  compa- 
nies," approved  May  12th,  1869,  under  which  act  the  tax 
in  question  was  voted  by  the  qualified  voters  of  said 
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Madison  township,  it  is  very  certain,  that,  until  the  tax 
was  levied  and  collected,  and  a  legal  and  valid  subscrip- 
tion had  then  been  made  on  behalf  of  said  township,  the 
railroad  company  did  not  have,  and  could  not  acquire,  any 
legal  right  to,  or  interest  in,  the  said  tax,  which  it  could 
enforce  by  legal  process.  1  R.  S.  1876,  p.  740;  The 
Boards  etc.,  of  Crawford  Co,  v.  The  Louis vilky  etc.y  Air  Line 
Railway  Co.,  39  Ind.  192 ;  Sankey  v.  The  Terre  Haute,  etc.. 
Railroad  Co.,  42  Ind.  402 ;  and  Petty  v.  Myers,  49  Ind.  1. 

In  the  case  first  cited,  in  39  Ind.  192,  it  is  said : 

"All  of  the  acts  of  the  commissioners  and  the  voters 
of  the  county,  in  taking  steps  to  raise  the  money,  are  be- 
tween themselves,  one  the  principal  and  the  other  the 
agent;  there  is  no  contract  with  the  company,  nor  has 
she  any  right  in,  or  control  over,  the  matter,  till  the 
money  is  raised,  and  the  stock  taken.  Till  that  time,  the 
principal,  and  agent  alone  have  control  of  the  proceed- 
ings." 

If,  therefore,  the  Bedford,  Brownstown  and  Madison 
Railroad  Company  was  neither  a  proper  nor  necessary 
party  defendant  in  this  action,  as  it  certainly  was  not, 
then  it  clearly  follows,  as  it  seems  to  us,  that  the  appel- 
lants, as  the  directors  of  said  railroad  company,  by  reason 
of  their  alleged  interest  as  such  directors,  were  neither 
proper  nor  necessary  parties  defendants  in  this  action. 
For  the  appellants,  as  the  directors  of  said  railroad  com- 
pany, certainly  could  not  have  a  legal  right  to,  or  interest 
in,  a  matter  in  which  their  company  had  no  legal  right 
nor  interest.  In  our  opinion,  therefore,  the  circuit  court 
erred  in  granting  the  prayer  of  the  appellants'  petition, 
and  in  ordering  them  to  be  made  parties  defendants  in  this 
action. 

"We  come  now  to  the  consideration  of  the  appellees' 
motion,  in  this  court,  to  dismiss  the  appeal  in  this  cause. 
Having  reached  the  conclusion,  in  considering  the  appel- 
lees' cross-error,  that  the  appellants  were  erroneously 
admitted  by  the  circuit  court  as  parties  defendants  in  this 


684  SUPREME  COURT  OF  INDIANA. 

Jager  et  al.  v.  Doherty  d  oL 

action,  it  seems  to  us,  that  the  appellees'  motion  to  dis- 
miss must  be  considered  as  it  would  be  if  the  appeal  had 
been  taken  by  an  entire  stranger  to  the  recoi^d.  In  legal 
contemplation,  the  appellants  are  strangers  to  the  record 
of  this  cause ;  for  they  are  not  parties  to  the  judgment, 
which  they  have  attempted,  by  their  appeal,  to  bring  be- 
fore this  court. 

In  section  550  of  the  practice  act,  as  amended  by  an 
act  approved  March  14th,  1877,  it  is  provided,  that  "  Ap- 
peals may  be  taken  from  the  circuit  courts,  and  su- 
perior courts  to  the  Supreme  Court,  by  either  party,  from 
all  final  judgments,"  etc.  Acts  1877,  Spec.  Sess.,  p.  59. 
By  a  fair  construction,  this  statute  authorizes  an  appeal 
only  by  a  party  to  the  final  judgment.  It  can  not  be 
construed,  as  it  seems  to  us,  in  such  a  manner  as  to 
authorize  an  appeal  by  a  party  to  a  suit,  who  is  not  a 
party  to  the  final  judgment. 

In  the  case  before  us,  the  appellants  were  not  made 
parties  by  the  appellees  to  their  complaint  or  cause  of 
action ;  but,  upon  their  own  application,  they  were  ad- 
mitted erroneously  by  the  circuit  court,  as  we  have  seen, 
as  parties  defendants  in  the  action.  They  were  not  par- 
ties, however,  in  any  way,  to  the  final  judgment  of  the 
court,  in  this  action;  for  there  was  no  judgment  ren- 
dered, either  for  or  against  them,  in  the  final  judgment. 
It  seems  to  us,  therefore,  that  the  appellants,  who  are 
strangers  and  not  parties  to  the  final  judgment  in  this 
cause,  can  not  appeal  therefrom;  that  they  have  no  stand- 
ing, as  appellants,  in  this  court;  and  that,  for  these  rea- 
sons, the  appellees*  motion  to  dismiss  the  appeal  in  this 
action  ought  to  be,  and  must  be,  sustained. 

The  construction  we  have  given  to  section  550  of  the 
practice  act  is  in  harmony  with,  and  fully  sustained  by, 
the  decision  of  this  court  in  the  case  of  Keller  v.  Boat- 
man,  49  Ind.  101 ;  wherein  it  was  held  substantially,  that, 
by  the  word  "  co-parties,"  as  used  in  section  551  of  the 
code  of  practice,  it  was  meant  and  intended  to  designate 
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co-parties  to  the  judgment  appealed  from,  and  not  merely, 
co-parties  to  the  action. 

The  appeal  in  this  cause  is  dismissed,  at  the  appellants' 
costs. 


♦- 


Robinson  et  al.  v.  Johnson. 

Bill  of  Exceptions. — Time  of  FUing, — Power  of  Oourt  to  QranL  Time  Beyond 
Term. — When  the  court  has  once  fixed  the  time  beyond  the  term  within 
which  a  party  must  file  his  bill  of  exceptions,  its  power  is  exhausted^ 
and  it  can  only  grant  an  extension  thereof  by  the  joint  consent  of  both 
parties. 

Same. — Consent, — Presence  of  Party  in  Court, — The  constructive  presence  of 
the  opposite  party  in  court,  in  such  case,  to  attend  to  the  entry  of  final 
judgment  and  to  answer  to  a  motion  to  tax  costs,  is  not  such  consent  aa 
will  justify  the  court  in  granting  an  extension  of  such  time.  Such  bill 
of  exceptions  was  taken  out  of  court,  as  between  the  parties,  when  leave 
was  given  to  prepare  and  file  it,  and  any  ex  paiit  change  of  the  entry  of 
auch  leave,  after  the  close  of  the  term,  was  void. 

From  the  Marion  Circuit  Court. 

B,  Harrison,  C.  C.  Hines,  W.  H.  H.  Miller,  C.  W.  SmUh 
and  R,  0.  Hawkins,  for  appellants. 

J,  T,  Dye,  A,  C.  Harris,  L.  Barbour  and  J.  H,  Lairdf 
for  appellee. 

Perkins,  J. — We  take  the  statement  of  the  case  from 
the  appellants'  brief: 

"  This  was  an  action,  brought  by  the  appellants  against 
the  appellee,  to  declare  a  trust  in  certain  real  estate  in  the 
complaint  described,  and  for  an  accounting. 

"  As  there  is  no  question  arising  upon  the  pleadings,  we 
pass  for  the  present  the  discussion  of  the  issues  joined  in 
the  cause. 

"  There  is  a  preliminary  question  in  the  record  which 
we  first  wish  to  dispose  of,  and  that  is  the  question  as  to 
whether  the  bill  of  exceptions  is  in  the  record.     The  ap- 
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pellee  will  doubtless  insist  upon  the  negative  of  this 
question. 

"  The  facts,  as  will  appear  from  the  transcript  in  the 
case,  are  these:  Upon  the  20th  day  of  November,  1875, 
being  the  42d  day  of  the  August  term  of  the  Marion  Cir- 
cuit Court,  the  court  overruled  the  appellants'  motion  for 
a  new  trial,  and  thirty  days  were  given  in  which  to  file  a 
bill  of  exceptions;  the  case  was  not  disposed  of  at  the 
term  at  which  the  motion  for  a  new  trial  was  made  and 
overruled,  but  was  continued  until  the  next  term,  upon  a 
motion  made  by  appellee  to  tax  costs  of  struck  jury  to 
the  appellants,  and  no  judgment  whatever  was  rendered 
at  that  term  of  the  court. 

"  At  the  next  term,  to  wit,  the  December  term  of  the 
court,  upon  the  15th  day  of  December,  1875,  and  within  the 
time  allowed  for  the  filing  of  said  bill  of  exceptions,  the  ap- 
pellants moved  the  court  to  grant  them  an  additional  fifteen 
days  in  which  to  prepare  and  submit  the  bill  of  exceptions, 
for  the  reason  that  the  oflicial  stenographer  who  had 
taken  the  evidence  in  short-hand  upon  the  trial,  had  not 
been  able  to  write  it  out  at  length,  and  also  that  the  ap- 
pellee, though  requested  so  to  do,  had  failed  to  furnish 
the  stenographer  with  documents  under  his  control  and 
possession,  necessary  to  be  inserted  in  the  record  of  the 
evidence,  which  motion  the  court  sustained,  and  granted 
the  time  requested.  This  was  before  the  final  disposition 
of,  or  judgment  in,  the  case.  Afterward,  upon  the  80th 
day  of  December,  1875,  the  case  was  disposed  of,  the  court 
overruling  motion  of  appellee  to  tax  costs  of  struck  jury 
to  appellants,  and  rendering  judgment  against  appellants 
for  other  costs.  And  at  the  same  time,  and  within  the 
additional  fifteen  days  allowed  for  filing  bill  of  excep- 
tions, but  not  within  the  original  thirty  days  allowed  for 
that  purpose,  the  appellants,  by  leave  of  court,  filed  their 
bill  of  exceptions,  which  was  signed  by  the  court  and 
directed  to  be  made  part  of  the  record.     No  notice  of  the 
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motion  for  an  extension  of  time  was  given  to  the  appel- 
lee, nor  did  he  appear. 

"  Under  this  state  of  facts  is  the  bill  of  exceptions  in 
the  record?  The  question  is,  *Is  it  within  the  power  of 
the  court  trying  a  cause,  after  once  having  fixed  the  time 
within  which  the  appellant  must  file  his  bill  of  exceptions, 
within  the  time  so  allowed  and  before  judgment  in  said 
cause,  but  after  the  term  at  which  such  leave  is  granted, 
to  grant  an  extension  of  the  time  ? ' 

"If  this  precise  question  has  ever  been  settled  by 
this  court,  we  have  overlooked  the  ease  in  which  it  is 
decided." 

It  is  provided  in  our  code  of  practice,  that  "  The  party 
objecting  to  the  decision  must  except  at  the  time  the  de- 
cision is  made;  but  time  may  be  given  to  reduce  the  ex- 
ception to  writing,  but  not  -beyond  the  term,  unless  by 
special  leave  of  the  court."     2  R.  S.  1876,  p.  176,  sec.  348. 

By  section  346  of  the  code,  it  is  provided  as  follows : 

"  Where  the  decision  is  not  entered  on  the  record,  or  the 
grounds  of  objection  do  not  sufficiently  appear  in  the  entry, 
the  party  excepting  must  reduce  his  exception  to  writing, 
and  present  it  to  the  judge  for  his  allowance  and  signa- 
ture. K  true,  the  judge  shall  sign  it,  whereupon  it  shall 
be  filed  with  the  pleadings  as  a  part  of  the  record,  but 
shall  not  be  spread  at  large  on  the  order  book.  If  the 
writing  is  not  true,  the  judge  shall  correct  it,  or  suggest 
the  correction  to  be  made,  and  sign  it." 

It  thus  appears,  that  the  preparation,  perfecting  and 
putting  on  file  of  a  bill  of  exceptions  in  a  cause  are  mat- 
ters alone  with  the  party  to  whom  the  leave  is  given  to 
prepare  a  bill  and  the  judge  of  the  court.  The  opposite 
party,  as  to  the  bill,  is  out  of  court  as  soon  as  the  leave 
to  prepare  it  is  given.  Neither  the  statute  nor  order  of 
leave  in  the  case  by  the  court  gives  the  appellee  any 
right  to  participate  in  the  preparation  of  the  bill.  By 
courtesy  in  practice,  the  opposite  party  is  very  properly 
permitted  to  see  the  bill  before  it  is  presented  to  the 
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judge  for  signature,  but  the  statute  contemplates  nothing 
of  the  kind.  It  is  made  the  duty  of  the  judge  to  under- 
stand the  facts  of  the  case,  and  to  know  and  declare  the 
truth  or  otherwise  of  the  bill  of  exceptions  properly  pre- 
sented to  him  for  signature,  and  to  sign  it  if  true. 

The  case  before  us,  then,  is  this :  A  jury  trial  had  termina- 
ted in  a  verdict  for  the  appellee.  The  appellants  had  moved 
for  a  new  trial,  and  the  motion  had  been  overruled.  By 
the  law  of  the  land,  the  judgment  followed  the  verdict, 
which  the  court  might  at  any  time  enter,  or  cause  the 
clerk  to  enter.  The  appellants  obtained  leave  to  file  a 
bill  of  exceptions  within  a  certain  time  beyond  the  term, 
showing  the  errors,  as  they  claimed,  of  the  court,  in  the 
proceedings  resulting  in  the  verdict.  To  this  grant  of 
leave  the  appellee  was  a  party.  The  appellants  failed  to 
file  the  bill  within  the  time,  but  filed  it  afterwards,  on  ex 
parte  leave  of  the  court;  and  the  question  is,  is  that  bill 
a  part  of  the  record  ? 

The  statute  gave  the  court  no  power  to  grant  the  fif- 
teen days'  extension  of  time.  Its  first  grant  of  time  be- 
yond the  term  exhausted  its  power  in  that  regard.  It 
could  only  have  derived  its  power  to  grant  a  second  ex- 
tension from  the  joint  consent  of  both  parties.  Was  such 
consent  given  ? 

It  is  not  claimed  that  it  was  actually  given.  But  it  is 
claimed  that  the  appellee  was  constructively  in  court  to 
attend  to  the  entry  of  the  final  judgment,  and  to  answer 
to  the  motion  to  tax  costs;  that  hence  he  was  in  for,  and 
consenting  to,  the  extension  of  time  as  to  the  bill  of  ex- 
ceptions. As  matter  of  fact  he  was  not  in  court  when 
the  extension  of  time  was  granted. 

Admitting,  for  the  purpose  of  this  case,  without  decid- 
ing, that  he  was  constructively  in  court  as  to  the  two  mat- 
ters, viz.,  the  entry  of  judgment  and  taxing  of  costs,  he 
was  not  so  in  court  as  to  the  bill  of  exceptions,  because 
the  subject-matter  of  the  bill  of  exceptions  itself  was  not 
in  court.    It  had  been  taken  out  of  court,  as  a  matter  be- 
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tween  the  parties,  when  leave  had  been  given  to  the  ap- 
pellants to  prepare,  get  signed  by  the  court,  and  tile  with- 
in thirty  days  a  bill  of  exceptions.  Such  entry  of  leave 
had  been  entered  of  record  and  signed  by  the  court,  and 
the  court  had  adjourned.  Any  ex  parte  change  of  that 
entry  after  the  close  of  the  term  was  void. 

This  view  is  supported  by  Cutsinger  v.  Nebeker^  58  Ind.  401, 
on  p.  405,  and  the  cases  there  cited ;  The  New  Albany^  etCy  R. 
J?.  Co.  V.  Wilsoiij  16  Ind.  402;  Greenup  v.  Crooks^  50  Ind. 
410 ;  The  Board  of  CommWs,  etc^  v.  EpersoUy  50  Ind.  275 ; 
Whiiioorth  v.  Sour^  57  Ind.  107 ;  The  Pennsylvania  Co.  v. 
Sedivicky  59  Ind.  336. 

We  disregard,  under  the  circumstances  of  this  case,  the 
reasons  assigned  for  the  grant  of  additional  time ;  but  if 
they  did,  in  fact,  exist,  they  made  a  case  for  an  immediate 
application  to  court  for  compulsory. process  to  compel  the 
production  of  the  documents,  etc.,  and  as  incident  to 
such  proceedings,  both  parties  being  before  the  court, 
probably  an  extension  of  time  might  have  been  agreed  to. 

The  bill  of  exceptions  is  not  in  the  record. 

The  only  assignment  of  error  being,  that  the  court 
erred  in  overruling  the  motion  for  a  new  trial,  no  ques- 
tion is  presented  to  this  court  by  the  record. 

The  judgment  is  affirmed,  with  costs. 
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Bill  of  Exceptions. — Evidence. — Supreme  Court — The  fact  that,  in  a  bill 
of  exceptioHB  which  purports  to  contain  all  the  evidence  given  on  the 
trial  of  a  cause,  an  answer  given  by  a  witness  is  apparently  incomplete 
and  unfinished,  does  not  show  that  any  of  such  evidence  has  been  omit- 
ted. 
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Common  Carrier.  —  JRaUroad. —  Refuaal  to  Trantpori  Frtighl. — Tori, — Cm- 
trad, — In  an  action  against  a  railroad  company,  by  a  shipper  of  grain, 
the  complaint  alleged  that  the  defendant,  while  operating  a  certain  line 
of  railroad  running  from  a  certain  place,  through  the  plaintiflfB  place  of 
business,  to  another  point,  publicly  held  herself  out  as  a  common  car- 
rier for  hire  along  such  railroad ;  that  it  was  the  duty  of  the  defendant 
to  provide  the  usual  and  necessary  means  for  transporting  grain  along 
such  line,  from  plaintiff's  place  of  business,  which  was  a  station  on  such 
railroad;  that  the  plaintiff,  at  a  certain  time,  had  purchased  a  certain 
quantity  of  grain  for  shipment  on  defendant's  railroad,  but  that  the  de- 
fendant, though  often  requested  so  to  do,  failed  to  furnish  the  means 
necessary  for  transportation,  and  refused  to  receive  and  transport  each 
grain. 

JETe^,  on  demurrer,  that  the  complaint  states  a  cause  of  action  arising  ez  de- 
lielOf  and  not  ex  coTilradu, 

Same. — Impiied  Obligation.— Connecting  Lines. — The  implied  obligation  of  a 
common  carrier,  arising  from  his  relation  to  the  public,  is  limited  by  the 
termini  of  its  own  route ;  and  the  fact  that  it  has  connections  with  other 
routes,  extending  beyond  its  own  termini,  which  it  does  not  operate,  con- 
trol or  own,  does  not,  in  the  absence  of  a  special  contract  so  to  do,  make 
it  liable  as  a  common  carrier  for  a  failure  to  carry,  or  furnish  means  to 
carry,  merchandise  over  such  other  routes. 

Same. — Means  of  Transportation. — Such  common  carrier  is  not  bound  by  his 
general  public  obligation  to  provide  other  means  of  transportation  than 
Buch  as  it  owns,  uses  or  holds  out  to  the  public  on  its  own  route  for  that 
purpose. 

Same. — Damages. — Evidence. — In  an  action  against  a  common  carrier  for 
damages  in  refusing  to  receive  and  transport  grain  properly  stored  for 
transportation,  it  is  competent  for  the  plaintiff  to  give  evidence  showing 
that,  because  of  such  refusal,  his  grain  became  heated  and  spoiled,  not- 
withstanding the  fact  that  such  damage  resulted  from  something  inher- 
ent in  the  nature  of  the  grain  itself. 

Supreme  Court. —  Weight  or  Want  of  Evidence. — Where,  from  the  record, 
evidence  is  lacking  on  some  point  necessary  to  support  the  judgment  ren- 
dered, such  judgment  will  be  reversed  by  the  Supreme  Court,  notwith- 
standing the  fact  that  the  other  material  points  are  fully  sustained  bj 
the  evidence. 

Dissenting  opinion  by  Worden,  J. 

From  the  Tippocanoe  Circuit  Court. 

E.  Walker,  B.  W.  Langdon,  J.  A.  Stein  and  If.  0.  Eoss^ 
for  appellant. 

J.  R.  Coffroih,  T.  A.  Stuart,  B.  P.  DeUart  and  D.  F. 
BarnSy  for  appellees. 
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BiDDLE,  C.  J. — This  suit  was  originally  brought  in  the 
Newton  Circuit  Court,  by  the  appellees,  against  the  ap- 
pellant and  "The  Columbus,  Cliieago  and  Indiana  Cen- 
tral Railway  Company." 

The  complaint,  besides  the  usual  formal  averments, 
states  the  following  substantial  facts  : 

That  the  plaintiifs  were,  at  the  time  of  the  grievances 
complained  of,  engaged  in  buying,  shipping  and  selling 
all  kinds  of  grain,  under  the  firm  name  and  style  of  R. 
Morton  &  Co.,  at  Kentland,  in  Newton  county.  State  of 
Indiana;  that  the  defendants,  at  the  same  time,  "were 
operators  of,  and  as  common  carriers  for  hire  were  en- 
gaged in  transporting  for  hire  all  articles  of  merchandise 
along,  a  certain  line  or  lines  of  railway,  extending  from 
the  city  of  Chicago,  in  the  State  of  Illinois,  to  the  city 
of  Columbus,  in  the  State  of  Ohio,  and  there  connecting 
with  the  Pennsylvania  Railroad  Company,  thus  forming 
a  continuous  line  of  transit  from  said  citv  of  ChicaM  to 
the  city  of  Philadelphia,  in  the  State  of  Pennsylvania, 
and  the  city  of  New  York,  in  the  State  of  New  York; 
and  so  represented  and  held  themselves  out  to  the  public 
generally  as  common  carriers  for  hire  of  personal  prop- 
erty, such  as  merchandise  and  all  kinds  of  grain,  from 
the  said  town  of  Kentland  to  the  said  cities  of  Philadel- 
phia and  New  York;  that  one  of  the  branch  or  division 
lines,  operated  by  said  defendants  as  aforesaid,  now 
passes,  and  at  the  time  of  the  commission  of  the  griev- 
ances as  hereinafter  complained  of  did  pass,  through  the 
said  town  of  Kentland,  in  the  county  of  Newton,  and 
State  of  Indiana;"  that  it  was  the  duty  of  the  defend- 
ants, as  such  common  carriers,  to  furnish  cars,  ship  grain, 
etc.,  along  their  line  or  lines  of  railroad,  when  requested 
to  do  so,  for  hire;  that  the  plaintiffs  relying  upon  their 
right  to  have  such  grain  as  they  might  wish  transported 
over  and  along  said  lines  of  railway,  they  purchased,  in 
the  month  of  December,  1870,  eight  thousand  bushels  of 
corn,  and  stored  the  same  at  Kentland  for  shipping, "  and 
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then  and  there  demanded  of  said  defendant  means  of 
transportation,  and  that  they  would  transport  said  grain 
to  the  city  of  New  York  aforesaid,  or  to  the  terminus  of 
their  said  route,  in  the  same  general  direction,  they,  the 
said  plaintiff's,  being  then  and  there  ready,  willing  and 
able  to  pay  the  said  defendants  the  usual  and  customary 
rates  of  freight  charged  by  them  for  the  transportation 
of  such  grain ;  but  the  said  defendants,  wholly  disregard- 
ing their  duties  and  obligations,  failed  and  refused  to 
transport  said  grain,  or  any  part  thereof." 

There  are  other  separate  averments  in  the  complaint, 
called  paragraphs,  numbered  2,  3,  4,  5,  6,  7,  8  and  9,  but 
they  do  not  contain  separate  causes  of  action ;  they  are 
rather  specified  breaches,  at  diiFercnt  times,  of  the  obliga- 
tion of  the  defendants  as  such  alleged  common  carriers, 
and  averments  of  special  damages  sustained. 

On  the  application  of  the  defendants  below,  the  venue 
was  changed  to  the  Tippecanoe  Circuit  Court,  wherein 
the  appellants  filed  a  demurrer  to  the  complaint,  alleging 
as  ground  the  insufficiency  of  the  facts  stated  therein  to 
constitute  a  cause  of  action.  The  demurrer  was  over- 
ruled, and  exceptions  reserved ;  whereupon  the  appellants 
answered  by  a  general  denial. 

The  appellees  then  dismissed  the  case  as  to  "  The  Col- 
umbus, Chicago  and  Indiana  Central  liailway  Company." 

A  jury  trial  was  had,  resulting  in  a  verdict  for  the  ap- 
pellees. Motion  for  a  new  trial;  causes  filed;  motion 
overruled;  exceptions;  judgment  on  the  verdict;  appeal. 

The  demurrer  to  the  complaint  was  properly  overruled. 
We  think  it  is  suflScient.  The  objections  made  to  it  by 
the  appellant  are  not  substantial. 

The  appellees  call  our  attention  to  what  they  urge  as  a 
defect  in  the  record,  namely :  That,  although  the  bill  of 
exceptions  purports  to  contain  all  the  evidence  given  in 
the  case,  yet  it  appears  upon  its  face  that  it  does  not,  and 
they  point  out  several  objections  to  it  to  sustain  their 
views,  as  follows : 
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In  the  cross-examination  of  Richard  Morton,  one  of 
the  appellees,  as  a  witness,  he  was  asked  the  question: 

"  Can  you  tell  the  number  of  cars  you  received  from 
the  company  during  any  one  month  ?  " 

He  answered : 

**  No,  not  accurately.  I  can  approximate  it.  I  received 
in  the  neighborhood  of ." 

There  is  another  instance  in  the  testimony  of  the  same 
witness,  touching  the  elevators,  wherein  his  answer  to  a 
question  seems  to  be  unfinished,  in  a  similar  manner;  but 
it  is  impossible  for  us  to  tell  by  the  record,  whether,  at 
these  times,  the  witness  answered  any  farther  than  the 
evidence  in  the  record  states,  or  not.  It  may  be  that  that 
was  all  he  said  at  these  several  times ;  if  so,  the  record  is 
right.  These  instances  are  not  similar  to  those  where 
something  has  been  introduced  as  evidence,  as  the  con- 
tents of  a  paper,  which  does  not  appear  in  the  bill  of  ex- 
ceptions. In  such  cases,  the  bill  of  exceptions,  notwith- 
standing it  states  that  it. contains  all  the  evidence,  shows 
upon  its  face  that  it  does  not.  In  this  case  the  general 
statement,  that  the  bill  contains  all  the  evidence,  is  not 
contradicted  by  what  appears  to  be  an  unfinished  answer 
of  a  witness  to  a  question,  because  the  answer  might,  in 
fact,  have  remained  unfinished,  precisely  as  it  is  stated  in 
the  bill  of  exceptions. 

The  substantial  evidence  given  in  the  case  is  as  follows: 
On  behalf  of  the  appellee, 

B.  M.  ChaflTee  testified :  "  Am  agent  of  the  I.  B.  &  W. 
Railway,  at  Danville,  Illinois.  In  1870  was  agent  of 
Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Company, 
at  Kentland,  Indiana.  Was  such  agent  from  1868,  until 
November  7th,  1871.  Mr.  Ritchie  w^as  my  successor.  No 
other  railroad  passed  through  Eentland  during  that  pe- 
riod.    I  know  plaintifts." 

Admitted  that  plaintiflFs  had  in  storage  at  Kentland,  in 
December,  1870,  eight  thousand  bushels  of  corn,  and  that 
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this  was  not  an  unusual  or  unreasonable  amount  for  ship- 
ment at  that  period  of  the  year. 

*'  Back  as  far  as  December,  1870,  and  in  the  Fall  of  1871, 
Mr.  Morton  used  to  request  transportation  nearly  every 
morning,  sometimes  verbally  and  sometimes  by  written 
notices.  Xot  during  the  w^hole  time,  but  during  the  Fall, 
there  was  a  constant  demand  for  cars.  I  used  to  send 
these  written  demands  to  Mr.  Hill,  superintendent,  at  Lo- 
gansport.  I  think  Mr.  Morton  sent  a  man  east  to  obtain 
White  Line  cars  to  transport  grain  in.  I  think  cars  were 
not  furnished  as  fast  as  he  ordered  them." 

Admitted  by  defendant's  counsel,  that,  if  defendant  had 
Bent  a  train  to  Kentland,  plaintifts  would  have  loaded  it 
without  delay. 

"  Sometimes  he  would  demand  five  cars,  and  sometimes 
•ten  cars,  a  day,  I  think.  There  were  not  enough  cars  to 
supply  the  demand  that  he  made.  He  demanded  cars 
principally  for  Boston  and  New  York.  What  he  had 
been  shipping  in  1870,  and  such  transportation  as  was 
furnished  in  1871,  was  shipped  to  Logansport,  as  a  gen- 
eral thing.  I  used  to  give  bills  of  lading  for  New  York 
and  Boston. 

"There  were  other  dealers  in  grain  and  shippers,  at  that 
station.  I  couldn't  give  any  particular  .month  in  which 
Mr.  Morton  made  demands  for  cars.  I  have  no  mean^  of 
fixing  the  dates  of  the  several  demands.  He  did  not  do 
different  from  other  shippers.  He  used  to  tell  me  where 
he  wanted  it  to  go.  Demands  were  made  to  me  for  cars 
by  other  shippers  during  this  time;  by  three  other  firms. 
There  was  no  discrimination  made  in  shippers.  Mr.  Mor- 
ton had  his  full  share  of  cars.  I  only  know  from  informa- 
tion of  his  going  for  White  Line  cars.  White  Line  cars 
neither  belonged  to,  nor  were  they  controlled  by,  the 
Pittsburgh,  Cincinnati  and  St.  Louis  Company.  A  certain 
amount  was  distributed  by  the  company.  For  instance, 
the  agent  at  Union  City  would  give  this  company  twenty- 
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five  cars,  and  then  the  master  of  transportation  would 
distribute  them  where  he  thought  they  were  most  needed* 

*'  This  White  Line  was  a  line  of  cars  between  these 
points  west  and  New  York  and  Boston,  not  controlled 
by  this  company.  Morton's  usual  demand  was  for  White 
Line  cars.  He  gave  no  reason  for  his  demand  of  these 
cars.  There  was  no  demand  made  for  our  own  cars  that 
we  could  not  fill,  during  the  time  I  was  agent.  All  or- 
ders for  such  cars  were  filled  by  me. 

"  White  Line  cars  ran  over  the  defendant's  road.  Mr. 
Morton  used  to  say  he  wanted  White  Line  cars ;  he,  at 
the  same  time,  said  he  would  take  any  thing  that  would 
go  through.  He  demanded  transportation  through  to 
New  York.  I  think  they  used  to  load  National  and 
Union  Line  cars  there,  sometimes,  for  New  York.  No 
other  kind  that  I  remember  of.  Never  loaded  Pittsburgh, 
Cincinnati  and  St.  Louis  local  cars  with  freight  to  be 
shipped  to  New  York.  A  transfer  of  such  was  made  at 
Pittsburgh,  I  think,  by  the  companies.  The  defendant 
refused  to  furnish  White  Line  cars,  because  they  did  not 
have  them  to  give. 

"  I  always  gave  plaintiffs  a  fair  share  of  cars,  when  I  had 
them.  He  did  not  want  defendant's  cars,  because  they 
would  not  go  though  to  Boston  or  New  York  without 
transfer.  Cars  of  defendant  did  not  run  east  of  Pitts- 
burgh, Pennsylvania,  either  for  passengers  or  freight.  The 
National  and  Union  Line  cars  were  not  the  property  of 
the  defendant  company.  These  fast  freight  lines  are  in- 
dependent of  the  railroad  companies. 

"  I  mean  by  transfer,  taking  the  grain  from  the  com- 
pany's cars  and  putting  it  in  line  cars.  Qrain  from  our 
cars  could  be  transferred  into  Pennsylvania  Railroad 
Company's  cars  at  Pittsburgh,  and  thence  shipped  to  Phil- 
adelphia or  New  York,  and,  going  to  Boston,  another 
transfer  at  New  York.  Line  cars  are  not  always  fur- 
nished railroad  companies  on  demand,  but  are  distributed 
Vol.  LXL— 35 
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by  the  officers  of  the  transportation  companies  to  the  dif- 
ferent railroad  companies.  Railroad  companies  can  not 
get  these  through  line  cars  whenever  they  demand  them. 
They  are  distributed  by  the  officers  of  each  line.  These 
lines  of  cars  run  over  defendant's  road  and  connections, 
whenever  they  do  get  them." 

James  Burton :  "  Know  plaintiffs.  I  was  working  for 
plaintiffs  at  Kentland,  Indiana,  in  their  warehouse,  in 
1871  and  early  part  of  1872.  It  was  a  grain  elevator.  I 
left  them  the  last  of  August,  1872.  Was  with  them  about 
two  years.  I  did  not  keep  the  grain  accounts.  The  ele- 
vator was  completed  sometime  in  1871,  Plaintiffs  stored 
in  cribs  prior  to  this.  There  were  two  or  three  cribs  in 
the  month  of  December,  1870,  full.  They  would  get  a 
•car  once  in  a  while ;  ship  out  some,  and  till  up  again.  I 
suppose  the  cribs  were  in  that  condition  awaiting  ship- 
ment, about  a  week  in  that  month.  They  were  filled 
with  corn  in  the  ear.  The  three  bins  would  fill  forty  cars. 
We  never  got  enough  cars  at  one  time  to  empty  these 
bins.  In  the  beginning  of  that  month,  we  would  not  re- 
ceive more  than  two  at  a  time,  and  it  would  be  two  or 
three  days,  and  sometimes  a  week,  before  we  would  get 
any  others.  I  think  they  had  some  more  cribs  built. 
They  were  not  entirely  emptied  before  March,  1871. 
One  was  emptied  to  make  room  to  build  the  warehouse. 
There  were  ten  bins  in  the  elevator  full  of  corn,  in  Septem- 
ber, 1871,  the  month  after  the  elevator  was  completed,  that 
would  hold  ten  car  loads  each  of  shelled  corn ;  four  hun- 
dred bushels  were  loaded  into  a  car.  At  the  same  time 
there  were  about  four  thousand  bushels  of  oats  in  the  base- 
ment. This  was  awaiting  shipment  all  the  time.  He  would 
get  a  couple  of  cars,  and  then  he  would  wait  four  or  five 
days  before  he  would  get  a  couple  more.  During  that 
time  not  more  than  three  cars  came  at  a  time.  It  was 
about  the  same  in  October,  1871.  In  December,  1871, 1 
think  he  had  cribs  built  outside,  filled  with  corn.  Two 
cribs,  ten  feet  wide  and  forty  feet  long.     They  were  about 
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two-thirds  full.  This  was  in  the  months  of  November 
and  December.  I  don't  think  he  got  this  all  moved  be- 
fore the  next  Spring.  He  would  get  five  or  six  cars  a  month 
at  that  time.  Things  were  in  about  the  same  state  in 
January  and  February,  1872.  In  March,  1872,  he  was 
building  more  cribs  to  store  grain.  Transportation  was 
about  the  same  in  April,  May,  June  and  July,  1872.  I 
think  the  bins  were  all  full  in  August,  when  I  left.  I 
think  there  was  a  little  heat  in  one  of  his  large  cribs  in 
March,  1872.  I  saw  some  of  this  corn  put  in.  It  was  in 
good  condition.  The  crib  had  a  good  shingle  roof  on, 
and  had  cracks  for  ventilation.  After  it  heated,  it  was 
rehandled.     I  assisted  in  rehandling  it. 

"I  did  not  have  charge  of  the  receipts  of  grain  for 
plaiutifi's.  I  had  no  personal  knowledge  of  the  amount 
of  grain  purchased  while  I  was  in  their  employ,  nor  in  any 
one  month.  I  have  no  knowledge  of  number  of  cars  of 
grain  shipped  by  them  during  that  time.  My  statement  of 
the  furnishing  of  four  or  five  cars  a  month  by  the  com- 
pany was  a  guess.  He  made  purchases  of  grain  during 
these  two  years,  and  shipping  grain  all  the  while ;  take  it 
into  his  warehouse  from  farmers,  and  shipped  it  out  from 
his  warehouse.  I  do  not  know  how  much  he  had  at  any 
one  month,  during  the  two  years  I  was  there.  I  do  not 
'know  any  thing  about  how  many  cars  he  received.  I  did 
not  hear  any  demand  by  plaintiflTs  on  the  agent  for  cars 
whilst  I  was  there. 

"  I  helped  to  load  the  cars  frequently.  The  cars  were  run 
up  to  the  elevator  on  the  side  track.  I  assisted  doing 
this  a  great  many  times.  We  could  load  twenty  cars  a 
day  for  a  few  days.  The  corn  in  the  cribs  had  to  go  out 
into  the  warehouse  to  be  shelled,  before  loading  in  the 


cars." 


Richard  Morton  :  "  Am  one  of  the  plaintifife  in  this  suit. 
Sylvester  Root  is  other  plaintiff.  Firm  name  was  R.  Mor- 
i:on  &  Co.  This  suit  commences  for  1870  and  1871.  Mr. 
Root's  interest  commences  on  May  1st,  1871.    We  tried 
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to  keep  accurate  book  accounts  of  grain  stored  there  for 
shipment,  and  the  amount  actually  shipped,  and  where 
to.  I  have  part  of  those  books  here.  Have  the  grain 
ledger,  the  shipping  book,  and  the  duplicate  bill  of  lading 
book.  In  the  first  part  ef  September,  1871,  we  had  stored 
at  the  village  of  Kentland  about  six  thousand  bushels.  I 
think  I  made  a  demand,  either  in  writing  or  orally,  every 
day  from  the  1st  of  August,  1871,  on  the  agent  or  officers 
of  this  defendant  company,  for  cars  to  transport  that 
grain  in.  I  would  ask  the  agent  for  so  many  cars — pos- 
sibly two,  possibly  five,  possibly  ten — different  amounts^ 
as  to  the  case  needed.  I  don't  recollect  the  exact  amount 
now.  In  the  first  ten  days  of  September,  it  would  have 
taken  fifteen  cars  to  have  transported  all  the  grain  on 
hand. 

"  This  grain  was  in  the  ear,  and  we  could  readily  shell 
and  load  five  cars  a  day.  Whenever  I  would  speak  to 
them  it  would  be  for  that  immediate  day  or  the  next.  I 
would  tell  him  at  the"  time  where  I  wanted  to  ship  it  to. 
We  were  making  our  principal  shipments  to  New  York ; 
occasionally  to  Boston.  If  he  had  any  cars  he  would 
give  them  to  us.  If  he  had  not,  he  could  not.  The  sup- 
ply had  fallen  short  fifteen  cars  up  to  this  time — ^the  first 
third  of  September.  What  was  in  store  in  September 
was  a  gradual  accumulation  from  possibly  the  20th  of 
August.  I  began  to  make  my  demands  as  soon  as  grain 
began  to  accumulate — that  would  be  the  20th  of  August. 
Up  to  the  10th  day  of  September  there  was  an  accumu- 
lation of  fifteen  cars.  I  think  these  fifteen  car  loads  were 
moved  about  the  next  May  or  June.  We  kept  ear  corn 
in  the  cribs ;  as  soon  as  it  was  shelled  it  was  placed  in  the 
bins.  If  cars  had  been  furnished  us  at  the  time  de- 
manded, we  would  have  shipped  that  corn  to  the  New 
York  market  in  two  days.  The  custom  there  was  for  the 
shippers  to  load.  About  the  1st  of  October,  1871, 1  think 
we  had  about  forty  cars  of  grain.  We  were  making  de- 
mands daily  to   the   agent  for  cars  for  transportation* 
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"They  were  not  furnished  fast  enough  to  supply  the  de- 
mand. I  think  the  demands  were  possibly  five  a  day, 
and  we  were  furnished  probably,  on  an  average,  one 
a  day.  I  don't  think,  from  my  recollection  now,  it  was 
one  a  day.  That  would  be  twenty-six  cars  a  month.  I 
don't  think  we  received  quite  that  many  at  that  time.  I 
stated  to  the  agent  we  wanted  to  ship  east,  to  New  York, 
Philadelphia  and  Boston.  I  think  in  the  month  of  No- 
vember, 1871,  the  grain  had  accumulated  to  the  amount 
•of  seventy  cars ;  that  would  be  twenty-eight  thousand 
bushels.  This  was  the  gradual  accumulation  of  what 
was  left  over  from  the  other  months. 

"I  can  not  tell  from  memory  the  number  of  cars  we 
•shipped  in  November.  In  the  latter  part  of  December 
we  had  in  the  neighborhood  of  eighty  thousand  bushels, 
•fiix  thousand  of  which  w^ere  oats.  We  still  made  the 
same  demand  upon  the  railroad  company  every  day.  We 
had  received  from  the  15th  of  November  to  the  25th  of 
December.  This  eighty  thousand  bushels  included  the 
accumulations  from  other  months,  and  the  amount  we 
had  added  to  it. 

".The  increase  was  not  any  more  in  January,  1872,  be- 
-cause  I  had  every  thing  full.  I  built  cribs  across  the  road 
from  the  warehouse.  Along  the  latter  part  of  Novem- 
ber the  grain  was  accumulating  so  rapidly,  and  the  rail- 
road was  not  furnishing  any  transportation  to  amount  to 
any  thing. 

"  I  went  to  Pittsburgh,  talked  with  the  general  freight 
agent;  came  back;  took  two  or  three  grain  men  to 
Columbus.  Saw  vice-president  of  defendant  company, 
and  they  promised  to  furnish  us  transportation.  Some 
time  during  the  Summer  they  had  organized  a  freight 
line  among  the  grain  men,  called  *  Circle  P,'  or  Penn- 
sylvania Company,  to  operate  on  the  lines  of  the  Pitts- 
burgh, Cincinnati,  and  St.  Louis  Railway  Company. 
Before  that  the  Union  and  National  lines  were  the 
recognized    freight    line    of    the    defendant    company. 
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They  were  the  cars  that  were  furnished  us.  We  met" 
Mr.  Thaw  in  Columbus.  He  was  vice-president  at 
the  time  of  defendant  company.  He  told  us  he  would 
furnish  all  the  'Circle  P'  cars  that  they  had;  that 
they  would  not  send  any  past  Kentland  at  all.  Told  the 
farmers  how  we  were  situated,  and  they  commenced 
bringing  in  their  grain  livelier  than  they  had  done. 

"  That  was  in  the  latter  part  of  November,  or  the  first 
part  of  December;  we  still  did  not  get  any  cars.  Every- 
body got  out  of  money,  and  we  begged  the  farmers  to- 
keep  their  grain  at  home;  they  did  so.  This  is  the  rea- 
son why  we  had  no  more  accumulation  the  last  of  De« 
cember  than  we  had  at  first.  The  large  accumulation  we- 
had  on  hand  at  that  time  was  because  of  the  promise- 
made  by  the  vice-president.  We  had  between  seventy 
thousand  and  eighty  thousand  bushels  on  hand  on  the- 
Ist  of  February,  1872. 

"  During  February  our  receipts  were  light.  We  had 
no  room.  I  don't  think  over  fifteen  cars  were  furnished  us- 
this  month.  I  asked  daily  for  five  cars.  He  could  not 
give  me  any  satisfaction.  The  assistant  superintendent, 
Mr.  Hill,  could  not  give  any ;  would  not  give  any ;  did 
not  reply  to  any  letters.  The  general  superintendent,, 
Mr.  Caldwell,  would  not  pay  any  attention  to  letters.  I 
made  a  formal  demand  on  the  freight  agent  for  one  hun- 
dred cars,  in  five  to  ten  per  day.  It  was  a  written  de- 
mand." Demand  read.  Dated  the  latter  part  of  Janu- 
ary, or  the  first  of  February,  1872.  Demand  states  that 
plaintiiFs  have  seventy  thousand  bushels  of  grain  to  ship,, 
and  demand  one  hundred  cars  for  transportation  of  same,, 
at  from  five  to  ten  cars  per  day.  We  received  no  re- 
sponse, either  in  the  way  of  cars  or  letter.  Demand  waa. 
addressed  to  Mr.  Stewart,  who  lived  at  Pittsburgh,  Pa. 

"  I  received  no  more  cars  in  February  than  in  January. 
We  could  have,  and  would  have,  loaded  these  one  hun- 
dred cars,  had  they  been  furnished  us  in  accordance  with 
the  demand,     I  could  have  loaded  at  that  time  fifteen  can* 
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a  day.  I  told  the  agent,  if  he  would  give  me  a  train,  we 
would  load  it  the  same  day.  A  train  was  seventeen  to 
twenty  cars.  I  did  in  one  day  load  eighteen.  In  March 
the  stock  had  commenced  to  decrease,  as  the  receipts  were 
less  than  we  were  shipping  out.  Possibly  we  had  sixty-five 
thousand  bushels  on  hand  at  that  time.  We  still  kept  de- 
manding as  previously.  We  received  possibly  thirty  or 
thifty-tive  cars  that  month.  I  did  receive  as  many  as  I 
demanded.  Never  at  any  time  did  they  supply  one-fourth 
of  the  demand  up  to  that  time.  In  April  they  commenced 
to  deliver  us  cars  more  plentifully  than  in  previous  months. 
They  were  not  sufficient,  however,  to  remove  the  accumu- 
lations during  that  month.  The  supply  of  cars  was  greater 
than  to  transport  the  amount  of  grain  we  were  receiving 
during  that  month.  In  May  they  gave  us  enough  to 
transport  accumulations  and  all.  We  preferred  to  receive 
grain  and  ship  it  at  once.  Commenced  buying  again  and 
storing  for  shipment  on  August  Ist,  1872.  We  had  no 
accumulations  up  to  the  15th  of  October,  1872.  We  had 
then  probably  two  thousand  bushels.  We  then  made  de- 
mands every  day  for  cars.  We  would  have  paid  for  the 
transportation  of  this  grain  the  customary  rates  of  freight 
if  cars  had  been  furnished  us. 

"  The  freight  was  not  demanded  until  the  grain  was  at 
the  terminus.  The  amount  of  grain  brought  to  this  sta- 
tion in  1870  and  1871  was  about  the  same  as  it  was  in 
1872.  At  that  time  there  was  no  other  means  of  trans- 
porting grain  to  any  city  of  the  East. 

"I  know,  of  my  own  knowledge,  how  much  grain  I 
had  in  the  warehouse  when  I  made  these  demands.  About 
these  particular  dates  the  rates  were  advanced.  They  ad- 
vanced the  rates,  while  the  grain  was  accumulating,  five 
cents  per  hundred  pounds.  We  got  at  the  amount  we 
had  on  hand  by  judging  from  the  size  of  the  pile.  Tliis 
grain  was  stored  in  the  elevator  and  the  crib  on  Septem- 
ber 10th,  1871.  There  were  fifteen  cars  of  grain  in  there. 
Possibly  five  cars  shelled,  and  ten  cars  unshelled,  to  the 
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best  of  my  recollection.  We  have  talked  about  it  a  good 
many  times. 

"  I  made  a  bill  at  one  time,  and  sent  it  to  Mr.  Stewart, 
of  this,  but  not  in  September,  1871.  It  was  a  bill  for 
damages.     I  made  it  out  in  February,  1872. 

''  If  I  made  the  statement,  in  my  examination  in  chief, 
that  none  of  it  was  shelled,  it  was  a  mistake. 

**  I  think  the  first  demand  I  made  for  cars  was  about 
August  1st.  I  did  not  give  any  accumulations  until  Sep- 
tember 10th.  I  could  not  tell  when  I  made  the  second 
demand.  I  made  demands  for  cars  every  day.  I  could 
not  say  how  much  grain  I  had  on  the  first  of  August  to 
ship.  It  was  about  the  10th  of  September,  that  we  made 
demand  for  about  fifteen  cars.  We  next  made  an  exam- 
ination of  amount  of  grain  we  had  on  hand  about  Septem- 
ber 28th,  or  October  1st.  Mr.  Keefe  and  Mr.  Cunningham 
made  the  examination  with  me.  Next  examination  about 
10th  of  October.  Same  gentlemen  were  with  me ;  purpose 
of  estimating  amount  of  grain  on  hand.  Had  about  forty 
cars  then.  Another  examination  in  November.  Mr.  Keefe 
was  with  me  again.  Mr.  Martin  was  with  me;  he  was  in 
my  employ.  In  latter  part  of  December  all  our  bins  were 
full.  Bins  hold  eighteen  thousand  bushels  of  shelled  corn. 
Had  upwards  of  fiftj^  thousand  bushels  in  elevator,  in 
house.  Had  one  crib  that  would  hold  seventeen  thou- 
sand, but  think  I  had  twenty-five  thousand  in  it.  Had 
two  additional  cribs  across  the  street.  Had  five  cribs,  all 
told.  Cribs  would  hold  about  fifty-two  thousand  bushels, 
and  were  all  full. 

*'  Mr.  Martin  was  with  me  on  two  or  three  diflferent  oc- 
casions when  I  made  estimates.  Freights  had  advanced 
to  highest  point,  about  October  20th  or  25th.  I  made 
examination  about  December  20th.  About  thirty  thou- 
sand bushels  of  corn  in  the  five  outside  cribs,  and  one  thou- 
and  eight  hundred  to  two  thousand  under  the  drive-way. 
I  demanded  at  this  time  two  hundred  cars,  at  from  five  to 
ten  per  day.    That  was  about  all  I  could  use,  all  I  could 
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handle.  I  made  a  demand  every  day,  of  the  agent  at 
Kentland,  of  from  five  to  ten  cars,  from  the  Ist  of  Au- 
j:ust,  1871,  until  the  15th  of  May,  1872.  I  did  not  make 
the  demafid  every  day  myself.  Mr.  Martin,  who  was  en- 
;gaged  in  handling  grain  for  me,  and  Mr.  Johnson,  my 
book-keeper,  were  authorized  to  make  demands  for  me 
in  my  absence.  Mr.  Martin  also  demanded  them  when  I 
was  present.  From  August  1st,  1871,  to  June  1st,  1872, 1 
had  at  that  station,  I  should  say,  three  hundred  thousand 
bushels  of  grain.  During  that  time  received  and  loaded 
«even  hundred  cars,  I  should  think.  Do  not  know  how 
■much  grain  I  bought  in  any  one  month,  or  the  number 
of  cars  received  and  loaded. 

"  The  three  hundred  thousand  bushels  was  for  two 
jears  instead  of  one.  From  August  Ist,  1871,  to  May  1st, 
1872,  it  was  about  one  hundred  and  seventy  thousand  bush- 
-els.  I  received  transportation  for  the  whole  amount  be- 
tween Ist  of  August  and  1st  of  May.  We  were  buying 
wheat  every  day  and  shipping  every  day,  as  we  could  get 
transportation.  During  this  time  there  was  not  a  day 
but  what  we  wanted  to  ship  grain  from  Kentland  to  New 
York.  It  would  average  four  times  a  week,  that  Martin  or 
I  made  a  demand  for  cars.  We  shipped  whether  there  was 
A  high  or  low  market.  The  demand  for  one  hundred 
•cars  was  for  points  east  of  Pittsburgh. 

'*  In  1872  I  made  a  demand  of  a  car  from  Mr.  Ritchie, 
the  agent,  for  Harrisburgh,  Pennsylvania.  I  made  demand 
■of  oars  running  from  Kentland  to  Pittsburgh ;  sometimes 
^ot  them,  sometimes  not.  They  never  refused  a  car;  if 
there  were  any  empty  cars  we  got  them  all  the  time.  I 
-did  not  load  them  all  the  time  when  I  could  get  them. 
We  demanded  cars  for  points  east  of  Pittsburgh,  but  were 
Avilling  to  take  any  kind  of  cars.  They  did  not  refuse, 
but  did  not  furnish,  them.  We  shipped  grain  to  Piqua, 
to  Urbana  and  to  Toledo. 

"  By  taking  the  corn  from  the  wagons  into  a  bin,  and 
putting  it  through  our  elevator,  then  through  spout  into 
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a  bin,  we  could  put  twenty-five  thousand  bushels  into  the 
seventeen -thousand -bushel  crib,  because  a  great  deal 
would  shell  and  keep  accumulating  in  the  crib.  When 
we  made  estimates  the  grain  was  in  bins  and  cribs,  and 
we  knew  the  capacity  of  the  same.  I  have  had  experi- 
ence of  sixteen  years  in  the  business  of  handling  grain^ 
Have  made  observations  of  changes  grain  underwent  at 
certain  seasons  of  the  year.  Some  seasons  corn  will  com-^ 
mence  sweating,  when  in  large  quantities — ^generally  in 
March — more  particularly  in  May  and  June.  All  Indian 
corn,  shelled,  will  go  through  this  process;  on  the  ear 
we  don't  notice  it  so  much, 

"  Gave  notice  to  agent  of  defendant,  at  different  times^ 
of  corn  heating,  and  demanded  transportation ;  I  should 
say  about  April  1st,  1878,  and  March  16th,  1872.  I  have 
no  memorandum  of  dates  of  heating — never  made  any.  I 
had  about  sixty  thousand  bushels  of  corn  on  hand  in 
March,  1872.  Have  no  memorandums  of  amount  on 
hand  when  estimates  were  made.  I  got  these  estimates 
from  my  books." 

Patrick  Keefe :  '*  Live  in  Kentland — nearly  nine  years* 
Have  been  merchant  and  grain  dealer  seven  or  eight 
years.  My  attention  was  called  to  the  amount  of  grain 
plaintiffs  had  at  Kentland  in  the  latter  part  of  1871,  and 
the  early  part  of  1872,  by  Mr.  Morton.  I  made  an  esti- 
mate of  the  amount  of  corn  he  had  there.  Went  there,  I 
think,  in  December,  1871,  and  January,  1872,  at  two  or 
three  different  times.  I  estimated  the  amount,  measured 
the  bins  and  cribs ;  think  there  was  between  sixty  thou* 
sand  and  seventy  thousand  bushels.  Was  at  the  depot 
several  times  when  Mr.  Morton  asked  for  cars.  It  was- 
customary  for  shippers  to  go  there  once  or  twice  a  day^ 
to  ask  for  cars;  and  was  there  frequently  when  Mr.  Mor- 
ton asked  for  them  and  ordered  them.  When  he  had 
none  he  would  say  that  he  would  get  them  as  soon  as  h& 
could;  that  they  were  doing  all  thej-  could  to  get  cars. 

"  Mr.  Morton's  cribs  w.ere  emptied  sometime  in  the  fol- 
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lowing  spring — May  or  June.  It  was  worth  about  a  cent 
a  bushel  per  month  to  store  grain  there  in  such  elevator 
bins  as  Mr.  Morton  had.  Storage  of  corn  in  crib  worth 
about  three-fourths  of  a  cent  per  bushel.  Cribs  cost^ 
probably,  three  hundred  dollars.  They  must  have  held 
sixteen  thousand  or  twenty  thousand  bushels.  The  one^ 
attached  to  the  warehouse  we  do  not  call  a  crib  properly ; 
a  part  of  the  warehouse.  The  storing  of  corn  there  was 
worth  about  sixty  dollars  per  month,  or  seven  hundred 
and  twenty  dollars  per  year.  Mr.  Morton's  improvements, 
there  were  worth  ten  thousand  dollars.  I  only  pretend 
to  say  how  much  corn  he  had  on  one  occasion.  Mr.  Mor- 
ton was  constantly  shipping  grain  from  there — buying^ 
shipping  and  receiving.  Part  of  the  sixty  thousand  buslv 
els  he  had  on  hand  in  December  were  shipped  before  May 
or  June  of  the  next  year." 

Sylvester  Root:  "Am  one  of  plaintiffs.  In  the  month 
of  September,  1872,  we  were  pretty  much  full  of  corn — 
I  refer  to  what  was  in  my  warehouse.  There  were  four 
warehouses  there  ;  we  only  had  one,  sometimes  called  the^ 
elevator.  I  speak  of  the  crib  that  forms  a  part  of  the 
warehouse.  We  had  the  warehouse,  and  the  crib  that 
forms  a  part  of  the  warehouse,  in  1872.  There  are  tea 
bins,  calculated  to  hold  some  one  thousand  eight  hundred 
bushels  each.  Crib  was  eighty-three  or  eighty-four  feet 
long,  twenty-four  feet  wide,  and,  I  think,  twenty-six  feet 
high.  These  bins  and  crib  were  full  up  at  this  time.  It 
was  put  there  for  shipment.  I  know  nothing  of  any  de* 
mand  for  cars  for  shipment  of  that  grain  at  that  time» 
In  October,  before  I  went  east,  they  were  full.  I  know 
nothing  of  the  latter  part  of  October.  They  were  full 
about  the  middle  of  November,  and  in  December  of  the- 
same  year.  I  think  cars  were  obtained  more  freely  in 
January,  1873,  and  the  quantity  was  fluctuating;  it  was. 
being  shipped  out.  A  man  named  Cameron  superintended 
warehouse  then.  Mr.  Barnes  was  also  there.  The  grain 
was  lowered  in  the  bins  one-sixth — perhaps  one-fifth — at 
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that  time ;  some  days  probably  one-quarter,  and  filled  up 
again.  In  February  and  March,  I  think  about  the  same 
«j3  January.  Along  in  the  Summer  of  1873,  it  was  pretty 
^eW  cleaned  out.  From  January  it  continued  to  be  di- 
minished. I  don't  think  it  was  ever  cleaned  out  at  all. 
There  were  not  less  than  four  or  five  thousand  bushels  in 
^t  any  time  that  I  noticed  it. 

"  Mr.  Morton  had  the  whole  management.  I  made  no 
orders  at  all,  but  I  saw  it  going  out  and  coming  in. 

"  I  went  to  Columbus  August  16th,  1871,  to  see  the  ofli- 
-cers  and  agents  of  the  Union  and  Star  lines ;  and  also  on 
September  16th.  The  expenses  were  about  twenty- 
three  dollars  to  Columbus — forty-six  dollars  for  the 
two  trips.* 

"  I  went  to  Buffalo  for  the  purpose  of  obtaining  White 
and  Red  Line  cars.  This  defendant  was  using  some  of 
these  cars  over  their  road,  between  Kentland  and  Xew 
York.  That  was  September  5th,  1871.  Expenses  some 
thirty-two  dollars. 

"  I  went  to  Peoria  to  see  Mr.  Goss,  I  think  the  Slst  or 
22d  of  September,  1871.  I  went  at  request  of  Mr.  Mor- 
ton. Mr.  Goss  was  travelling  agent  of  the  Union  and 
Star  Lines  of  cars,  and  had  general  supervision  of  this  di- 
vision. The  cars  of  these  lines  were  being  used  at  this 
time  by  defendant  for  transporting  grain.  We  got  them 
for  a  few  days  more  plenty,  after  I  saw  them.  Expenses 
to  Peoria  were  fourteen  dollars.  Went  to  Logansport  Octo- 
ber 24th,  1871,  to  get  cars  from  Col.  Hill,  superintendent 
of  the  road.  I  said  we  were  in  want  of  line  cars  for 
Ifew  York  and  Philadelphia.  He  said  they  were  furnish- 
ing them  as  fast  as  they  could,  and  that  the  shippers  at 
Kentland  were  getting  their  fair  proportion.  After  mak- 
ing these  personal  applications,  we  would  generally  get 
-cars  much  faster  for  a  few  weeks,  and  then  they  would 
gradually  drop  oft'.  Fare  was  four  dollars  to  Logans- 
port.  Went  to  Union  City  October  2d  for  cars — for 
purpose   of   getting  White    lines.     Expenses  to  Union 
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City  about  seventeen  dollars,  "Was  in  Union  City  agaiit 
January  17th,  1872,  and  March  26th,  1872.  Expenses  on 
the  17th  of  January  the  same ;  and  on  March  26th  went 
to  Indianapolis  to  see  Mr.  Gale ;  expenses  to  Indianapo* 
lis  about  twenty-three  or  twenty-four  dollars.  Was  to- 
Logausport  very  frequently.  Have  not  got  all  the  times  ;: 
almost  every  week,  after  ears,  that  Winter  of  1871 
and  1872.  Must  have  been  there  a  dozen  times ;  fare- 
itself  was  four  dollars  each  time. 

"The  National,  Union  and  Star  Line  cars  were  in  gen- 
eral use  on  the  road.     White  Line,  Merchants'  Dispatch 
Line  and  Red  Line  were  passing  over   perhaps  every  . 
day,  and  transporting  grain  eastward. 

"  The  White,  Red  and  other  lines  I  mentioned  were  not 
so  generally  used.  When  we  got  these  cars,  we  had  to- 
go  off  the  road  and  meet  the  agents  of  these  particular 
transportation  lines.  When  I  went  to  Columbus,  I  went 
to  see  the  officers  of  the  transportation  lines.  On  August 
16th,  1871,  I  learned  that  these  line  cars  belonged  to  or-^ 
ganizations  or  corporations  who  controlled  and  owned 
them.  I  presume  I  was  in  the  warehouse,  on  an  average,, 
every  week.  The  company  was  receiving  and  shipping- 
all  the  while.  I  do  not  know  the  amount  of  grain  re- 
ceived or  shipped  in  any  one  day  or  week.  I  do  not  know 
amount  of  transportation  furnished  us  for  any  one  day  or 
week  or  month ;  the  books  will  show.  There  is  generally 
more  or  less  grain  in  a  warehouse.  It  was  not  an  unusual 
thing  to  have  thirty  thousand  or  forty  thousand  bushels, 
on  hand  at  the  commencement.  If  we  would  have  had 
all  the  transportation  we  wanted,  there  would  have  been, 
comparatively  speaking,  no  grain  on  hand  in  the  ware- 
house. Every  grain  dealer  at  Kentland  was  anxious  to^ 
get  transportation.  There  was  lack  of  cars  and  locomo- 
tive power  on  this  road.  These  Pennsylvania  cars  have 
all  been  added  since ;  Pennsylvania  Company  cars  hava 
been  put  on  since.  Defendant  has  increased  its  rolling- 
stock  since  1871.     Col.  Hill  and  Mr.  Judd  said  so.    Mr* 
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Judd  is  local  agent  at  Logansport.  The  yield  of  corn  in 
Newton  county,  Indiana,  was  about  one-fourth  larger  in 
1871  than  it  was  in  1870 ;  about  the  same  in  1872  as  in 
1871,  I  went  to  see  Col.  Hill  about  these  line  cars.  He 
•said  he  would  give  us  our  fair  proportion  of  them,  and 
was  doing  so.  That  he  would  give  us  all  of  these  line 
K^ars  he  could,  and  then  make  a  fair  distribution  of  them 
among  the  shippers.  There  was  a  general  complaint  at 
Xentland  that  we  got  more  than  the  others.  I  went  to 
Union  City  for  White  Line  cars,  and  got  them  from  an 
:agent  of  another  line,  and  went  upon  another  road.  I 
don't  know  that  the  White  Line  cars  went  by  another 
than  the  defendant's  road,  or  that  the  Red  Line  cars  only 
-went  as  far  as  Logansport,  and  then  went  on  another 
road.  In  January,  1873,  the  quantity  of  grain  was  re- 
duced about  one-sixth.  In  February  I  should  think 
.about  one-fifth  more,  and  kept  reducing  it  until  finally  it 
-was  all  out.  I  should  think  it  was  August  before  it  was 
s\\  moved  out." 

John  A.  Martin  :  "  I  was  in  the  employ  of  R.  Morton 
&  Co.,  at  Kentland,  in  year  1871,  handling  grain  in  their 
warehouse  up  to  middle  of  August,  1872.  I  was  super- 
intendent for  plaintiiFs.  I  commenced  there  about  mid- 
dle of  July,  1871.  I  can  not  tell  what  quantity  of  grain 
they  had  in  store  in  September,  1871.  In  September  they 
were  running  full  all  the  time.  After  the  first  of  Sep- 
tember, for  six  or  eight  months  right  along,  we  were  run- 
ning full  all  the  time. 

"  They  hired  men  to  handle  it  over,  shovel  it  around 
•one  way  or  another,  most  every  way  you  can  think  of,  to 
keep  it  from  spoiling.  They  must  have  had  an  average 
of  three  men  a  day,  pretty  nearly  all  the  time  from  the 
first  of  September  on  until  sometime  in  the  Spring. 
They  always  kept  five  men,  and  these  were  in  addition 
to  the  five  men.  They  paid  them  one  dollar  and  a  half  a 
day. 

"  I  mean  to  say  that  three  men  were  at  work  pretty 
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much  all  the  time  for  five  or  six  months,  shovelling  corn 
to  prevent  it  from  heating  there.  This  corn  was  in  the 
•cribs,  that  was  heating.  They  were  full  most  of  the  time. 
»Corn  is  apt  to  spoil  in  January,  if  it  is  put  in  wet.  I 
have  known  merchantable  corn — corn  that  would  sell  in 
the  market — put  into  an  open  crib  out  doors — corn  in  the 
^ar — that  would  heat  in  the  months  of  December,  Janu- 
ary and  February.  We  thought  these  were  proper  cribs, 
and  the  corn  spoiled  in  them.  This  corn  was  spoiled 
fiearly  all  the  time ;  whenever  we  would  shell  it  or  use  it, 
we  would  find  spoiled  corn.  We  shelled  whenever  we 
^ot  cars.  I  don't  think  old  corn  was  heated  in  Septem- 
ber ;  new  corn  would  spoil.  I  don't  remember  whether 
it  was  spoiled  in  October  or  not.  I  remember  having 
men  hired  pretty  much  all  the  time.  They  claimed  it 
was  necessary  in  October,  1871,  to  shovel  it  over,  to  keep 
it  from  spoiling.  They  had  been  shovelling  grain  there. 
I  don't  know  whether  it  was  corn,  or  what  it  was. 
I  don't  remember  whether  the  oats  heated  or  not.  I 
don't  know  what  months,  nor  how  long,  but  I  guess  they 
worked  about  the  last  six  months  I  was  there.  They  had 
men  most  all  the  time  shovelling  grain  around,  keeping  it 
from  spoiling.     They  had  men  there  in  May  and  June. 

"I  think  they  were  shipping  in  the  month  of  May. 
My  recollection  is,  that,  for  six  months  in  the  Spring  and 
early  part  of  Summer,  they  had  an  average  of  three  men 
handling  corn,  and  corn  was  heating  all  the  time. 

"  I  was  the  weigher.  I  received  the  corn  as  it  came 
from  the  farmers'  wagons.  It  was  husked  pretty  gener- 
ally. I  don't  know  of  receiving  any  corn  that  was  al- 
ready spoiled." 

Patrick  Keefe,  recalled,  testified :  "  From  Ist  of  Octo- 
ber, 1872,  to  the  1st  of  June,  1873,  the  value  of  the  ware- 
houses and  bins  for  storage  would  be  one  thousand 
dollars." 

Richard  Morton,  recalled,  testified :  "  The  usual  rate 
'Of  storage  is  one  cent  per  bushel  for  shelled  grain.    For 
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1872  and  1873  about  one  thousand  dollars  of  expenses 
were  incurred  in  rehandling  grain,  caused  by  delay  in 
furnishing  transportation.  The  agent  at  Kentland,  or 
officers,  never  said  Columbus  was  their  terminal  pointy 
and  as  fur  as  they  shipped  grain.  I  never  knew  what 
the  rate  of  freight  was  to  Columbus.  Our  rates  of  freight 
were  computed  to  New  York,  and  they  gave  us  those 
rates.  The  freight  was  all  paid  to  one  person.  There 
was  no  refusal  to  accept  it  for  the  whole  line.  During^ 
1870,  1871,  1872  and  1873,  they  were  receiving  freight  at 
Kentland  and  shipping  grain  directly  to  New  York,  and 
receiving  freight  for  it.  They  gave  us  bills  of  lading,, 
and  the  freightage  would  be  paid  at  the  terminus.  The 
cars  they  furnished  us  principally,  they  would  not  allow 
us  to 'load  unless  we  sent  them  east  of  Pittsburgh.  I 
think  the  rate  from  Kentland  to  New  York  City  in  Sep- 
tember, 1871,  was  forty-five  or  fifty  cents  per  hundred. 
The  first  half  of  October  it  would  be  fifty-five  and  the 
last  half  sixty  cents.  The  first  part  of  November  it  wa» 
advanced  to  sixty-five  cents,  and  remained  that  during* 
the  Winter,  till  the  1st  or  15th  of  May.    In  September, 

1872,  they  were  about  fifty ;  the  15th  of  October  they  ad- 
vanced to  fifty-five  again ;  the  last  part  of  October  made 
sixty  cents,  and  on  the  1st  of  November  advanced  to 
sixty-five  cents.  It  remained  there  until  next  Spring,, 
until  we  were  cleared  out.  The  grain  we  had  on  hand  in 
1871  and  1872  was  worth  in  Kentland  thirty -five  and 
forty  cents  per  bushel.    From  September,  1872,  to  May, 

1873,  it  was  worth  from  twenty-five  to  thirty-two.  I  want 
to  change  value  in  1872  and  1873  from  twenty-seven  to 
thirty-five. 

"  I  have  been  engaged  in  the  business  of  buying  and 
selling  grain  sixteen  years.  Had  been  in  business  several 
years  before  this  matter  came  up,  on  the  line  of  this 
road.  We  held  our  grain  until  transportation  was  fur- 
nished us,  and  shipped  to  any  point  we  could  get  cars  to 
go.    Sent  some  to  Toledo  at  a  loss.    The  loss  was  less  by 
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shipping  to  Toledo  than  by  holding  and  shipping  to  New- 
York.  There  was  a  market  for  corn  in  Pittsburgh.  I 
made  no  effort  to  ship  the  corn  to  Pittsburgh  and  sell  it. 
There  was  a  market  at  Chicago  for  corn.  We  could  not 
obtain  cars  to  ship  there.  We  did  not  demand  cars  of 
Mr.  Chaffee  or  Mr.  Ritchie  for  Pittsburgh  or  Chicago. 
I  demanded  of  them  cars  for  the  East.  I  didn't  want  to 
ship  it  to  Chicago.  We  paid  about  the  same  price  in 
Kentland  as  it  was  worth  in  Chicago.  I  have  shipped 
corn  to  Chicago  since  then.  We  made  efforts  to  ship  it 
to  other  points  beside  Toledo  and  New  York — anj'  others 
we  could  obtain  cars  to.  I  tried  to  obtain  transportation 
for  Cleveland,  for  Boston,  Pottsville,  Harrisburgh  and 
SpringiBeld,  Mass.  Cleveland  is  on  another  line  of  road. 
Could  not  get  transportation  to  Cleveland.  We  made 
arrangements  with  the  superintendent  of  the  Cincinnati, 
Columbus  and  Indianapolis  Railroad,  and  they  refused  to 
haul  them.  I  had  eighteen  cars  on  the  side  track  at 
Union  City,  and  they  refused  to  take  them ;  the  Pitts- 
burgh, Cincinnati  and  St.  Louis  officials  refused.  The 
company  would  not  haul  them  out.  I  can  not  mention 
any  officials  who  refused  to  deliver  cars  to  us.  None  of 
the  line  cars  would  be  permitted  to  be  loaded  for  points 
west  of  Pittsburgh.  Pittsburgh,  Cincinnati  and  St.  Louis 
cars,  and  Columbus,  Chicago  and  Indiana  Central  cars, 
were  used  as  local  cars.  It  is  the  company's  cars — the 
company  have  brought  into  court.  Those  cars  were  used 
on  the  road,  and  also  the  National  and  Union  Line  cars. 
They  were  used  to  haul  freight  to  points  beyond  the  line 
of  the  road.  I  was  not  told  that  those  line  cars  were 
controlled  by  the  corporations  owning  the  road.  I  knew 
they  were  controlled  by  a  company  independent  of  the 
railroad  company.  I  went  to  see  Mr.  Thaw  as  vice-pres- 
ident of  the  Pittsburgh,  Cincinnati  and  St.  Louis  Rail- 
road Company  to  obtain  transportation.  Mr.  Thaw  told 
as  they  were  building.  I  paid  a  man  for  keeping  books 
Vol.  LXI.— 86 
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of  my  expenses  at  Kentland  during  this  time.  I  paid  out 
six  hundred  dollars  iu  handling  the  grain,  not  altogether 
to  keep  it  from  heating.  I  changed  it  about  to  make 
room.  The  bulk  of  it,  six  hundred  dollars,  was  to  keep 
it  from  heating.  It  was  pretty  close  to  it.  Have  gone 
over  my  books  to  ascertain  the  amount.  The  last  exam- 
ination was  made  last  Spring.  Will  not  swear  that  I  paid 
out  six  hundred  dollars  for  that  particular  purpose;  the 
books  didn't  describe  it  that  way  ;  it  didn't  describe  it  on 
account  of  heated  corn ;  paid  out  to  certain  parties,  and 
I  added  it  together.  I  put  the  amount  down  on  a  piece 
of  paper  last  Spring,  for  another  purpose.  I  presume  it  is 
destroyed.  I  think  it  was  a  thousand  dollars  I  paid  in 
the  next  two  years.  I  think  a  hundred  and  ten  days  were 
entered  in  my  book,  '  Labor  for  handling  grain,  to  keep 
it  from  heating,'  in  the  years  1872  and  1878.  A  hundred 
and  ten  days  for  four  men.  One  of  the  men,  William 
Burton,  is  in  court.  I  think  I  have  placed  it  at  a  very 
low  estimate. 

"  My  time  going  after  cars  was  worth  ten  dollars  a  day, 
in  1871, 1872  and  1873.  I  consider  it  worth  about  four 
thousand  dollars  a  year.  I  spent  a  good  portion  of  it  at 
this  particular  time.  Mr.  Root  only  went  as  I  sent  him. 
I  did  not  charge  for  sending  him.  I  spent  more  time  go- 
ing after  cars  than  Mr.  Root — more  than  three  times  as 
much,  and  took  longer  trips." 

Patrick  Keefe,  recalled,  testified :  "  I  have  taken  notes 
from  New  York  Commercial  Exchange  of  what  corn  was 
worth  on  the  fifteenth  of  each  month.  From  ten  to  twelve 
days  was  usual  time  of  transit  to  New  York.  Corn  was 
worth  in  New  York,  November  1st,  1871,  from  seventy- 
six  to  seventy-seven  cents ;  November  16th,  seventy-eight 
cents ;  December  14th,  seventy-seven  cents ;  January  18th, 
seventy-two  to  seventy-three  cents;  February,  seventy- 
two  to  seventy-two  and  one-half  cents ;  March  14th,  sixty- 
five  to  sixty-seven  cents ;  April  18th,  1872,  seventy-one  to 
seventy-one  and  one-half  cents.     Corn  was  worth  seventy- 
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one  to  seventy-one  and  one-half  cents,  according  to  quality ; 
May  16th,  seventy-five  and  one-half  cents;  November, 
1872,  was  seventy-two  cents ;  December,  1872,  sixty-five 
cents;  January  16th,  1873,  from  sixty-three  to  sixty-four 
cents;  February  20tb,  sixty-four  cents;  March  13th,  sixty- 
three  and  one-half  cents ;  April  17th,  sixty-three  and  one- 
half  cents;  May  15th,  sixty-four  and  one-half  cents." 

R.  Morton,  recalled,  testified :  '*  November  16th,  1871, 
I  had  corn  sold  at  eighty  and  one-half  cents ;  December 
16th,  1871,  seventy-nine  and  one-half  cents.  I  shipped  to 
commission  merchant,  who  sold  it  and  reported  to  me, 
and  I  am  giving  the  results  of  his  statement. 

"  The  16th  of  December,  corn  was  worth  seventy-nine 
cents  in  New  York  market  Our  corn  was  marketable 
corn.  January  1st,  1872,  it  was  worth  seventy-seven  to 
seventy-seven  and  one-half  cents.  February  Ist,  seventy- 
two  cents;  pretty  close  to  seventy-two  cents  all  that 
month.  March  1st,  sixty-nine  cents.  March  15th,  sev- 
enty cents.  April  1st,  seventy-one  cents.  The  next  year, 
November  1st,  sixty-nine  to  sixty-five  cents.  December 
1st,  sixty-three  cents ;  during  December  it  ranged  sixty- 
three  and  sixty-three  and  one-half  cents.  January,  Feb- 
ruary and  March,  from  sixty-one  to  sixty-five  cents,  all 
that  time.  The  market  was  on  a  sliding  scale,  gradually 
advanced  until  November  16th,  and  then  a  very  gradual 
decline,  down  to  April  15th. 

"  I  shipped  to  four  commission  merchants  in  New  York, 
one  principally.  I  obtained  this  report,  on  which  I  based 
my  opinion  of  valuation,  from  Teft  &  Truesdell.  I  went 
over  the  papers  on  last  Tuesday — the  accounts  of  sales 
to  me.  The  papers  are  at  Kentland.  I  have  my  grain 
ledger  and  shipping  book  here.  I  am  to  some  extent 
positive  as  to  prices.  I  tried  to  remember  the  wholeof 
them.  I  have  given  the  best  of  my  recollection.  I  can 
not  tell  what  corn  was  worth  April  4th,  1872.  April  1st, 
I  think  it  was  sixty-three  cents.  I  was  thinking  of  1873. 
1872,  I  say  seventy-two  cents.    December  Ist,  1872,  I 


664  SUPREME  COURT  OP  INDIANA. 

The  Pittsbargh,  Cincinnati  and  St.  Louis  R.  W.  Co.  v.  Morton  H  aL 

think  it  was  worth  sixty-five  cents.  April  Ist,  1871, 1 
think  it  was  ninety-three  cents.  In  April,  1872, 1  think 
sixty-nine  to  seventy  cents ;  I  could  not  tell  which.  Jan- 
uary 1st,  1872,  what  I  shipped  sold  for  seventy-seven  and 
seventy-nine  and  one-half  cents;  one  car  in  November 
for  eighty  and  one-half  cents.  I  could  not  recollect  the 
prices  all  the  way  through.  About  January  Ist,  I  sold  at 
seventy-seven  and  seventy-seven  and  one-half;  the  20th, 
I  think  it  was  worth  seventy-two  or  seventy-five  cents. 
My  corn  was  number  one.  It  would  quote  at  Chicago 
high  mixed  com,  a  little  better  grade  than  number  two." 

On  behalf  of  appellant : 

B.  M.  Chaffee,  sworn,  testified :  "In  1871,  was  em- 
ployed by  the  Pittsburgh,  Cincinnati  and  St.  Louis  Rail- 
road Company  at  Kentland,  as  station  agent.  Left  there 
November  7th,  1871 ;  know  Mr.  Morton  and  Mr.  Root. 
They  made  frequent  demand  for  cars  through  September, 
October  and  November,  while  I  was  there.  They  made 
demands  for  cars  to  New  York,  Philadelphia  and  Boston. 
Line  cars  they  wanted,  not  our  own  cars.  National  Line> 
Union  Line,  Circle  P  Line  and  White  Line ;  those  were 
the  principal  ones;  sometimes  the  Commercial  Line. 
These  lines  were  not  controlled  by  defendant.  I  li^ve 
heard  Morton  talk  of  making  arrangements  with  super- 
intendents and  general  managers  of  those  lines.  He  sent 
to  Union  City  for  them.  He  knew  the  defendant  had  no 
control  of  them.  The  plaintiffs  demanded  Pittsburgh, 
Cincinnati  and  St.  Louis  cars,  and  Cleveland,  Columbus 
and  Indiana  Central  cars,  and  got  them.  No  complaint 
was  made  to  me  of  a  failure  to  furnish  such  cars.  The 
supply  of  cars  was  abundant  for  the  business  at  that  time. 
The  scarcity  of  cars  was  caused  by  the  fact  that  there  was 
much  more  corn  bought  that  year  than  ever  before.  They 
wanted  line  cars,  so  that  they  could  go  through  without 
transfer.  The  defendant's  cars  are  not  allowed  to  do  so. 
The  grain  shipped  in  defendant's  cars  had  to  be  trans- 
ferred, at  Pittsburgh,  to  cars  of  the  Pennsylvania  Kail- 
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road  Company.  Plaintifts  had  a  fair  proportion  of  the 
cars  shipped  to  my  station. 

"  Went  to  that  station  in  18G8.  Think  defendants  were 
receiving  freight,  while  I  was  there,  directly  for  New 
York  and  Philadelphia.  They  always  asked  for  line  cars, 
I  don't  remember  that  they  failed  to  load  any  kind  of 
cars  offered  them.  They  wanted  line  cars,  so  that  they 
might  go  through  without  transfer.  I  think  there  was 
an  additional  charge  of  five  dollars  at  Pittsburgh ;  am  not 
positive.  I  know  our  company  did  not  control  the  line 
cars.  The  superintendent  told  me  so.  They  controlled 
as  many  as  were  given  to  them.  We  had  plenty  of  cars 
for  local  business.  There  were  times  when  the  plaintiffs 
would  not  use  our  cars.  I  can't  remember  any  particular 
time,  but  they  didn't  demand  cars  frequently  for  Cincin- 
nati or  Chicago.  I  don't  remember  that  they  refused  cars 
to  New  York  or  Philadelphia.  They  sometimes  fitted  up 
cars  with  grain  doors.  I  think  there  was  more  corn  in 
1871  and  1872  than  in  1870.  They  were  not  as  anxious 
to  get  Pittsburgh,  Cincinnati  and  St.  Louis  cars  for  New 
York.  I  think  they  loaded  every  car  we  placed  at  their 
disposal  for  that  point.  I  think  they  simply  expressed  a 
preference  for  line  cars. 

**  I  don't  remember  that  he  demanded  any  company's 
cars  that  were  not  placed  at  his  disposal.  He  was  sup- 
plied to  all  local  points. 

"  I  furnished  through  bills  of  lading  for  grain  to  plain- 
tiffs. I  did  not  represent  that  the  defendant  was  a  com- 
mon carrier  from  Kentland  to  New  York  City.  I  billed 
the  cars  to  Logansport — some  of  them  to  Pittsburgh — 
either  one  or  the  other.  While  I  was  there  in  1871,  we 
furnished  to  the  plaintiffs  transportation  for  grain  from 
Kentland  to  New  York.  I  do  not  remember  the  number 
of  cars  we  furnished.  I  have  a  memorandum  that  I 
made,  from  which  I  can  state  the  number.  My  reports 
are  made  from  these  records.  This  record  was  made  as 
the  freight  was  shipped  out.    These  books  contain  copies 
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of  the  way-bills  of  these  cars,  billed  to  Morton  &  Co. 
Copies  were  furnished  to  them.  I  gave  Morton  &  Co. 
bills  of  lading  for  the  same  ears.  Have  examined  these 
books  within  a  few  days.  I  remember  that  cars  were 
furnished  Morton  &  Co.  during  those  months,  and  grain 
was  transported,  or  left  the  station  in  them.  Can  state 
pretty  nearly  the  number  of  cars.  It  would  average 
about  thirty  a  month.  The  grain  was  shipped  to  Pitts- 
burgh and  a  number  of  places  on  the  Pennsylvania  road. 
I  should  say  one-third  was  shipped  to  New  York. 

"  Kentland  had  about  twelve  hundred  population.  The 
cars  were  billed  to  Logansport  and  Pittsburgh,  in  pursu- 
ance of  instructions  from  my  employers.  The  grain  they 
tendered  for  transportation  to^New  York  would  be  billed 
to  liOgansport  or  Pittsburgh,  and  they  would  take  care 
of  the  bill  farther  on.  In  the  first  instance,  I  made  a  bill 
of  lading  for  New  York  or  Philadelphia,  as  they  directed." 

D,  T.Bacon:  "Am  acquainted  with  plaintifis.  Am 
at  the  present  time,  and  have  been  for  five  or  six  years, 
in  the  employ  of  the  defendant  company.  Was  in  de- 
fendant's employ  in  the  Summer  of  1871,  and  from  that 
time  on  to  the  present. '  In  the  Summer  of  1871, 1  was 
train-dispatcher.  Since  October,  1871, 1  have  been  mas- 
ter of  transportation.  As  master  of  transportation,  my 
duties  were  to  distribute  cars  to  the  diiferent  stations,  and 
giving  directions  for  the  movement  of  trains.  I  remem- 
ber of  applications  having  been  made  for  cars  for  Kent- 
land  station,  by  the  agents,  in  the  Winter  of  1871  and 
1872,  and  on  until  October,  1873:  During  that  time 
Kentland  station  hud  a  little  more  than  its  fair  propor- 
tion of  cars.  I  had  personal  applications  for  cars  from 
plaintiffs.  When  applications  were  made  by  plaintiffs, 
they  were  for  through  cars,  for  eastern  points;  points 
east  of  Pittsburgh  and  Cleveland.  I  mean  line  cars,  that 
go  through  without  transfer.  The  cars  of  the  defendant, 
and  of  the  Columbus,  Chicago  and  Indiana  Central,  were 
not  allowed  to  be  sent  east  of  Pittsburgh.    Merchandise 
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and  grain  shipped  in  defendant's  cars,  for  points  east  of 
Pittsburgh,  have  to  be  transferred  into  the  cars  of  the 
eastern  company,  at  Pittsburgh. 

"  These  lines  are  known  as  the  Star  Union  and  the  Na- 
tional Line  Transportation  Companies.  These  were  the 
cars  principally  requested  by  the  plaintiffs.  These  trans- 
portation companies  are  independent  organizations,  com- 
mon carriers  of  freight,  and  bills  of  lading  are  issued  by 
the  officers  of  such  organizations.  The  defendant  has  no 
control  of  such  line  cars,  except  when  they  are  upon  the 
line  of  its  road  for  use,  and  thpy  are  then  distributed  as 
needed  along  the  line.  They  were  sent  to  the  order  of 
the  superintendent  of  the  division,  Colonel  J.  Hill,  at 
Logansport,  Indiana.  My  office  was  at  Logausport.  We 
distribute  cars  in  proportion  to  the  requirements,  or  to 
the  order  of  the  station  agents  at  the  stations,  giving 
grain  orders  preference  to  any  other  orders,  unless  it 
would  be  perishable  property.  Grain  always  had  the 
preference  to  lumber. 

"  Kentland  station  had  its  fair  proportion  of  company 
cars  and  line  cars,  when  requested.  We  were  not  always 
able  to  furnish  line  cars,  because  we  hadn't  them  to  fur- 
nish. We  made  very  great  efforts  to  the  officers  owning 
and  controlling  the  cars,  to  have  them  supplied.  We 
applied  to  Mr.  Thaw,  at  Pittsburgh.  Mr.  Gray,  at  Col- 
umbus, was  the  western  general  manager  of  the  line. 
We  could  only  get  these  cars  except  under  orders  of  the 
officers  of  the  transportation  companies,  and  such  as 
came  to  local  stations  on  our  road,  from  the  east.  We 
would  haul  these  cars  past  Logansport,  and  past  other 
stations  that  needed  them,  to  give  them  to  Kentland, 
Goodland,  and  other  stations  in  that  vicinity,  that  had 
large  quantities  of  grain  to  forward.  These  line  cars, 
sent  to  our  road  with  west  bound  freight,  were  always 
returned  loaded.  We  never  sent  any  line  cars  east  empty. 
The  cars  of  other  railroad  companies,  not  at  all  connected 
with  defendant  company,  came  upon  this  line  of  road, 
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always  loading  them  back  if  we  could.  "We  would  not 
load  them  beyond  where  they  were  ,to  leave  our  road, 
unless  it  was  in  the  direction  of  their  own  road,  or  over 
their  own  road.  The  requests  for  cars  were  made  on  a 
daily  car  report,  made  up  at  6  p.  m.  every  day,  by  let- 
ter frequently,  and  nearly  every  day  by  telegraph,  say- 
ing there  was  great  urgency  for  the  cars.  By  the 
daily  car  report  the  number  of  cars  would  be  stated;  by 
the  other  reports,  it  would  say, '  Give  us  cars,  any  quan^ 
tity  of  them;'  *  unlimited  quantity,*  frequently.  The 
kind  of  cars*  were  mentioned  in  the  report.  We  also 
always  furnished  to  Kentland  station  all  the  line  cars  that 
we  could  spare,  or  had  the  control  of.  We  never  failed 
to  furnish  such  cars  when  we  had  them,  or  refused  when 
requested.  The  rule  generally  was  that  there  were  enough 
of  these  line  cars  there  to  fill  the  orders.  Defendant's 
cars  were  not  generally  used  for  transportation  of  grain 
from  Kentland  to  east  of  Pittsburgh,  because  of  the  trans- 
fer at  Pittsburgh.  Our  company  was  not  allowed  to  run 
east  of  Pittsburgh,  and  shippers  objected  to  the  transfer, 
because  of  the  fear  of  the  loss,  although  the  company 
assured  them  there  was  no  loss.  This  transfer  was  made 
from  car  to  car,  and  sometimes  through  elevators.  We 
have  an  arrangement  by  which  every  grain  from  one  car 
gets  into  the  other.  There  was  a  delay  at  Pittsburgh,  in 
the  transfer,  because  of  the  great  number  of  cars  arriving 
there  daily,  which  could  not  be  handled.  We  were  di- 
rected at  one  time  not  to  allow  any  cars  loaded  to  be 
transferred  at  Pittsburgh,  until  the  accumulation  had 
been  removed  there.  There  was  a  blockade  at  the  east- 
ern end  of  the  route,  at  Jersey  City,  and  could  not  re- 
ceive any  more  cars  there;  cars  loaded  were  held  there, 
and  this  gave  us  no  supply  of  cars.  They  were  using  our 
cars  for  store-houses.  This  was  in  the  Fall  and  Winter 
of  1871  and  1872. 

"  The  delay  occasioned  by  this  blockade  was  nearly 
three  weeks ;  this  blockade  occurred  also  in  the  Fall  and 
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"Winter  of  1872  and  1873;  it  occurs  nearly  every  Winter, 
owing  to  the  freezing  up  of  the  river,  or  blockade,  at  New 
York.  There  was  great  difficulty  in  the  Fall  and  Winter 
of  1871  and  1872  at  Jersey  City,  in  handling  grain  rapidly. 
Line  cars  were  allowed  to  pass  through  Pittsburgh.  A 
bill  of  lading  is  simply  a  receipt  giving  the  through  rate 
of  freight.  The  agents  of  the  different  lines  establish  the 
through  rates.  The  line  from  Chicago  to  New  York,  by 
way  of  Logansport,  Columbus  and  Pittsburgh,  is  a  through 
line.  Freight  from  Kentland  to  New  York  is  billed  to 
Logansport,  and  from  there  rebilled  by  the  officers  of  the 
line  that  it  is  sent  by.  The  line  from  Kentland  to  New 
York  is  not  a  through  line.  Freight  from  Kentland  to 
Logansport  is  rated  by  charges  agreed  upon,  and  from 
Logansport  to  New  York  it  is  charged  under  a  tariff 
agreed  upon  by  the  officers  of  the  companies  representing 
the  lines  to  New  York.  The  advantage  to  the  shipper 
of  a  bill  of  lading  from  Kentland  to  New  York  is,  that  it 
is  frequently  accepted  as  a  receipt  against  freights.  It  is 
not  always  necessary  to  give  a  bill  of  lading,  if  the  freight 
is  agreed  upon  and  understood. 

"  The  company  had  no  more  control  of  these  oars  with  a 
P  in  a  circle,  or  Pennsylvania  cars,  than  they  had  over 
other  line  cara.  There  are  times  when  we  have  more  cars 
than  we  have  use  for.  In  1871,  we  had  not  cars  enough 
at  our  disposal  to  move  that  grain. 

«  We  had  sufficient  number  of  care  in  1870, 1871, 1872 
and  1878  to  remove  all  the  grain  offered  for  shipment  to 
New  York  from  Kentland  station.  They  were  not  fur- 
nished, because  the  plaintiffs  did  not  demand  any  cars. 
Plaintiffs  did  not  demand  our  cars;  they  wanted  line 
cars.  Mr.  Morton,  I  think,  in  every  instance,  requested 
line  cars.  He  always  asked  for  lino  cars.  I  do  not  recol- 
lect whether  he  said  he  would  not  take  any  other  kind 
of  cars.  I  think  cars  sent  to  that  station  were  taken 
away  sometimes,  and  loaded  at  other  stations.  I  do  not 
know  why.    Our  cars  were  not  allowed  to  go  east  of 
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five;  March,  eleven;  April,  fifteeu ;  May,  thirty-aix; 
June,  thirty-two;   Jul}',  fourteen  ;     August,  sixteen. 

"  These  cars  were  loaded  as  they  directed,  and  pulled  out 
under  their  directions.  After  getting  his  care  and  load- 
ing them,  he  sent  them  where  he  pleased.  He  did  not 
demand  cars  for  shipping  grain  to  any  particular  place, 
but  rather  demanded  a  particular  class  of  car,  that 
would  take  grain  to  any  place. 

"I  furnished  the  company's  cars  as  they  demanded 
them.  Sometimes  I  furnished  them  fifteen  cars.  I  don't 
know  that  I  said  to  the  plaintifis  that  I  could  furnish 
them  all  the  cars  they  wanted,  if  they  would  transfer  the 
grain  at  Pittsburgh.  Nor  do  I  say  that  they  refused  cars 
upon  such  conditions.  The  plaintiff's  did  not  load  every 
thing  I  offered  them  that  would  hold  gram.  In  February 
or  March,  1872,  I  had  ten  Pan-Handle  cars  that  I  tendered 
on  my  track  to  Mr.  Morton.  He  said  he  wanted  Wabash 
cars.  He  came  into  my  office  and  said  he  wanted  cars, 
and  I  told  him  I  had  some  Pan-Handles.  He  wanted  to 
know  if  I  could  get  him  some  Red  Line  ears  to  run  over 
the  Wabash  road. 

*^  Morton  did  not  load  the  Pan-Handle  cars,  but  they 
were  taken  to  Goodland  and  Remington,  and  loaded.  He 
did  not  accept  of  these  cars.  These  cars  would  run  over 
our  line  of  road.  Don't  know  that  I  tendered  him  any  cars 
before,  that  he  refused.  The  only  reason  he  gave  for  not 
taking  these  cars  was  because  he  wanted  Red  Line  cars. 
When  we  loaded  grain  in  Little  Miami  or  Pan-Handle 
cars,  it  was  all  transferred  at  Pittsburgh.  I  think  Mr. 
Morton  thoroughly  understood  this.  During  the  time  I 
was  there,  Morton  did  not  continually  want  or  ask  for  cars. 
There  were  two  or  three  times  when  he  had  no  grain  to 
ship.^' 

Richard  Morton  recalled :  "  I  paid  Mr.  Brown,  for 
looking  for  cars  at  Union  City,  one  hundred  and  fifty 
dollars. 

*^I  did  not  load  the  ten  Pan-Handle  cars,  because  I 
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had  promised  the  superintendent  of  the  Wabash  road 
that  I  would  lead  the  Red  Line,  and  I  wanted  to  do  so, 
so  that  when  I  got  in  a  pinch  I  could  get  some  more. 
The  Pan-Handle  and  lied  Line  cars  were  there.  That 
was  about  the  time  I  could  load  eighteen  or  twenty  cars 
a  day." 

This  is  the  substance  of  the  entire  evidence. 

In  determining  this  case  it  must  be  kept  m  mind,  that 
the  complaint  is  not  against  a  common  carrier,  for  fail- 
ing to  deliver  goods  which  he  has  received  and  under- 
taken to  carry  to  a  given  destination.  In  such  a  case  the 
carrier  can  be  excused  from  performing  his  obligation 
only  by  the  act  of  Providence  or  the  State's  enemies. 
And  it  must  be  distinguished  from  a  case  wherein  ^  com- 
mon carrier  has  undertaken,  by  bill  of  lading  or  other 
contract,  to  receive  and  carry  goods  to  their  point  of  des- 
tination, and  has  failed  or  refused  to  receive  them  to  be 
carried.  In  such  a  case  the  carrier  does  not  become  an 
insurer  of  the  goods,  and  is  bound  only  by  the  general 
rule  of  liability,  for  a  breach  of  contract. 
^This  action  is  brought  against  a  railroad  company  that 
has  become  a  common  carrier,  as  is  alleged,  by  holding 
itself  before  the  public  as  such,  and  thus  has  undertaken 
the  general  public  duty  of  carrying  goods  for  all  persons 
who  may  apply,  and  necessarily  thereby  has  incurred 
the  liability  incident  to  a  breach  of  such  general  public 
duty,  to  all  persons  injured  thereby,  without  any  special 
contract  in  the  given  case.  The  case,  therefore,  must  be 
governed  by  the  general  law  regulating  the  remedy  for  a 
breach  of  a  public  duty.y  ^ 

/The  implied  obligation  of  a  common  carrier,  arising^ 
from  his  relation  to  the  public,  is  limited  by  the  termini 
of  his  own  route.  /Merely  connecting  with  other  routes, 
which  he  does  not  own,  operate  or  control,  will  not  make 
him  a  common  carrier  over  such  connecting  routes.  By 
the  common  law,  a  person  who  holds  himself  out  as  a 
common  carrier  is  not  obligated  thereby  to  carry  goods 
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at  the  current  freights,  unless  he  has  a  particular  route  be- 
tween certain  fixed  termini ;  nor  is  such  carrier  bound 
by  his  general  public  obligation  to  provide  other  means 
of  transportation — as  the  coaches  of  other  lines,  or  the 
cars  of  other  roads — than  such  as  he  owns,  uses  or  holds 
out  to  the  public  on  his  own  route  for  that  purpose. /in 
America,  according  to  the  early  history  of  its  settlement, 
the  condition  of  the  country  and  the  habits  of  the  peo- 
ple, when  carrying  goods  scarcely  existed  as  a  separate 
business,  it  seems  that  the  common  law,  requiring  a  car- 
rier to  transport  goods  at  customary  rates,  or,  upon  re- 
fusing, be  held  liable  for  a  breach  of  public  duty,  was 
never  generally  adopted,  even  within  the  termini  of  the 
carrier's  route. 

In  the  case  of  Gordon  v.  Hutchinson^  cited  below,  Chief 
Justice  Gibson,  of  Pennsylvania,  as  late  as  1841,  uses  the 
following  sensible  remarks : 

"But  rules  which  have  received  their  form  from  the 
business  of  a  people  whose  occupations  are  definite,  regu- 
lar, and  fixed,  must  be  applied  with  much  caution  and  no 
little  qualification  to  the  business  of  a  people  whose  oc- 
cupations are  vague,  desultory,  and  irregular.  In  Eng- 
land, one  who  holds  himself  out  as  a  general  carrier  is 
bound  to  take  employment  at  the  current  price ;  but  it 
will  not  be  thought  that  he  is  bound  to  do  so  here. 
Nothing  was  more  common  formerly,  than  for  the  wagon- 
ers to  lie  by  in  Philadelphia  for  a  rise  of  wages.  In 
England,  the  obligation  to  carry  at  request  upon  the  car- 
rier's particular  route,  is  the  criterion  of  the  profession ; 
but  it  is  certainly  not  so  with  us.  In  Pennsylvania,  we 
had  no  carriers  exclusively  between  particular  places,  be- 
fore the  establishment  of  our  public  lines  of  transporta- 
tion ;  and  according  to  the  English  principle  we  could 
have  had  no  carriers,  for  it  was  not  pretended  that  a 
wagoner  could  be  compelled  to  load  for  any  part  of  the 
continent." 

Mr.  Angell,  in  the  late  edition  of  his  treatise  on  the  law 
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of  carriers,  section  126,  approves  of  the  same  principle, 
saying : 

"  And  it  has  been  considered  in  this  country  that  the 
rule  of  the  common  law  that  a  person  who  holds  himself 
out  as  a  common  carrier  is  obligated  to  take  employment 
at  the  current  price  will  not  apply,  unless  the  carrier  iias 
a  particular  route  between  certain  fixed  termini ;  and  that, 
although  in  England  the  duty  of  the  carrier  to  carry  at 
request  upon  a  particular  route  is  the  criterion  of  the 
profession,  it  should  not  be  so  in  this  country." 

It  might  have  been  that  the  failure  to  recognize  gen- 
erally the  common-law  rule  upon  this  point,  in  America, 
induced  the  Legislature  of  Indiana  to  provide  regulations 
for  running  cars,  and  making  railroad  companies  liable 
in  case  of  their  refusal  to  carry  passengers  or  property,  or 
to  deliver  the  same  at  the  regular  appointed  place.  1  R. 
8. 1876,  p.  710,  sections  29-30.  But  the  statute  nowhere 
lays  this  duty  upon  railroad  companies  beyond  the  ter- 
mini of  their  respective  lines  or  routes.  The  following 
authorities  will  support  these  views :  Gordon  v.  Hutchin- 
soTij  1  Watts  &  S.  285 ;  Ballentine  v.  The  North  Missouri 
H.  R.  Co.j  40  Mo.  491 ;  The  Galena  ^  Chicago  Union  R. 
R.  Co.  V.  Rae,  18  111.  488 ;  Illinois  Central  R.  R,  Co,  v. 
Cobb,  64  111.  128;  WibeH  v.  The  N.  F.,  etc.,  R.  R.  Co.,  19 
Barb.  36 ;  The  Evansville  ^  Crawfordsville  R.  R.  Co.  v.  Dun- 
can, 28  Ind.  441 ;  Angell  Carriers,  sections  25-26 ;  Ox- 
lade  v.  The  N.  E.  R.  W.  Co.,  15  C.  B.,  N.  S.  680 ;  Hales  v. 
The  London  ^  N.  W.  R.  W.  Co.,  4  Best  &  S.  66 ;  Peet  v. 
The  Chicago  ^  N.  W.  R.  W.  Co.,  20  Wis.  624 ;  2  Redfield 
Railways,  142. 

The  evidence  in  this  case  is  voluminous,  but  we  thought 
it  necessary  to  a  full  presentation  of  the  case  to  set  it  out. 
It  shows  that  the  appellant  held  itself  out  to  the  public 
as  a  common  carrier  of  goods  between  the  termini  of 
its  route,  namely,  from  Chicago,  in  the  State  of  Illinois, 
by  the  way  of  Kentland,  in  the  State  of  Indiana,  to  Pitts- 
burgh, in  the  State  of  Pennsylvania;  also,  that  it  run  its 
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cars  in  connection  with  the  Star  Union  and  the  National 
Line  Transportation  Companies,  connecting  at  Pittsburgh, 
and  thus  forming  a  through  line  east,  to  the  cities  of  New 
York,  Philadelphia  and  Boston ;    and  that,  when   fur- 
nished upon  its  own  line  with  cars  belonging  to  the  com- 
panies east  of  Pittsburgh,  it  shipped  goods  through  to 
the  eastern  cities  without  a  transfer  at  Pittsburgh ;  but 
the  evidence  does  not  show,  nor  tend  to  show,  that  the 
appellant  ever  professed  to  own,  operate,  or  in  any  man- 
ner control,  cars  belonging  to  companies  east  of  Pitts- 
burgh, except  when  they  were  furnished  to  it  by  the  east- 
.   em  companies,  to  use  in  transporting  goods  over  its  own 
line.     The  cars  of  the  appellant  did  not,  and  could  not, 
'  pass  east  of  Pittsburgh,  which  fact  was  well  known  to 
the  appellees;  and  it  was  also  well  known  to  the  appel- 
.    lees,  that  appellant  did  not  and  could   not  control  the 
1   cars  of  the  eastern  companies  only  as  they  were  furnished 
\  to  it  by  their  owners  for  the  purpose  of  through  transpor- 
:  tation.   The  obligation  of  a  common  carrier,  in  the  absence  / 
of  an  express  contract,  is  no  greater  than  his  attitude  to  I 
tthe  public  professes  or  indicates.     In  this  case  the  appel-^ 
llant  and  the  appellees,  and  the  companies  east  of  Pitts- 
burgh, were  alike  interested  in  carrying  the  goods  of  the 
kppellees  to  market;    and  the  evidence  seems  to  show 
that  they  all  used  reasonable  knowledge,  skill  and  dili- 
gence to  attain  that  end. 
i  The  appellees   generally  demanded  of  the   appellant 
hite  Line  or  through  cars,  and  it  appears  that  they 
Were  furnished  by  the  appellant  whenever  they  could  be 
had  from  the  eastern  companies.     There  is  no  demand 
upon  the  appellant  for  its  own  cars  shown,  when  the  cars 
were  not  furnished  accordingly ;  and  it  appears  that  there 
was  no  time  covered  by  the  controversy  in  this  case,  when 
the  appellant  had  not  a  sufficient  number  of  cars  at  the 
service  of  the  appellees  to  carry  all  the  grain  they  desired 
to  ship,  within  a  reasonable  time,  upon  the  route  of  the 
appellant  to  Pittsburgh ;  and  there  was  no  implied  obli- 
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gation  against  the  appellant  to  furnish  to  the  appellees 
through  cars,  unless  they  could  be  had  from  the  eastern 
companies.  The  whole  current  of  the  evidence  tends  to 
establish  these  facts. 

It  appears  to  us  by  the  record  that  the  case  has  not 
been  tried  on  its  true  legal  basis,  and  that  there  are  sev- 
eral links  in  the  chain  of  evidence,  necessary  to  hold  the 
appellant  liable,  which  are  wholly  wanting.  We  think 
the  new  trial  should  have  been  granted,  that  the  parties 
might  have  placed  their  rights  on  their  true  grounds, 
formed  their  issues,  and  presented  their  evidence  accord- 
ingly. 

There  are  other  questions  raised  in  the  record,  upon 
the  law  and  the  evidence;  but,  upon  a  new  trial,  this 
opinion  will  indicate  what  the  rulings  upon  them  should 
be.    For  this  reason  we  do  not  examine  them  now. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded, with  instructions  to  sustain  the  motion  for  a 
new  trial,  and  for  further  proceedings. 

On  Petition  for  a  Rehearino. 

BiDDLE,  J. — This  case  has  been  again  argued  ably  by 
written  briefs,  and,  on  petition  for  a  rehearing,  orally  and 
earnestly  argued  at  length. 

No  new  authority  has  been  cited  impairing  the  rules 
of  law  laid  down  in  the  original  opinion,  as  we  view 
them,  but  several  cases  have  been  cited  which  appear  to 
us  to  support  our  original  views. 

Doubtless  a  common  carrier  may  so  hold  himself  out 
to  the  public  as  to  make  himself  liable  for  not  receiving 
and  carrying  goods  beyond  his  own  line ;  or,  by  a  special 
contract,  he  may  make  himself  liable  for  not  receiving 
and  carrying  goods  beyond  his  own  line ;  or,  if  a  per- 
son not  a  common  carrier  in  fact,  and  not  holding 
himself  out  to  the  public  as  a  common  carrier,  under- 
takes by  contract  to  carry  goods  to  a  given  point,  he  will 
Vol.  LXI.— 37 
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be  .held  liable  for  a  breach  of  his  contract  ad  a  common 
carrier. 

In  this  case  the  action  is  not  founded  on  a  special 
contract,  but  on  the  public  duty  of  a  common  carrier. 
The  action  arises  ex  delicto^  and  not  ex  contractu. 

At  the  common  law,  before  the  enactment  of  our  code 
of  proceduriB,  it  would  have  been  an  action  of  trespass  on 
the  case,  and  not  for  the  breach  of  a  contract;  and  the 
difficult  question  before  us  is,  whether  it  has  been  shown 
that  the  appellant  was  a  common  carrier,  as  alleged  by 
the  appellees,  and  had  committed  a  breach  of  its  public 
duty,  to  the  injury  of  those  who  complain.  We  do  not 
think  the  statutes  of  this  State — ^the  common  law  being 
in  force — materially  aftect  the  case. 

The  greater  number  of  authorities  cited  by  the  appel- 
lees arise  upon  a  breach  of  contract,  in  not  properly  de- 
livering goods  received  to  be  carried,  instead  of  not  re- 
ceiving goods  to  carry,  and  are,  therefore,  not  directly 
applicable  to  the  case  we  are  considering. 

The  cases  most  relied  upon  by  the  appellees,  and  we 
believe  the  strongest  in  their  favor,  are,  Crouch  v.  The 
London  and  N.  W.  B.  W.  Go.,  25  Ehg.  L.  &  Eq.  287, 
and  Wheeler  v.  San  FranciBco  and  Alameda  R.  R.  Co.,  31 
Cal.  46. 

In  the  former  case^  the  termini  of  the  defendant's  line 
Were  both  within  the  realm  of  England,  but  it  was  in  the 
habit  of  carrying  piarcels  and  packages  to  Glasgow,  in 
Scotland,  and  so  held  itself  out  to  the  public.  It  received 
the  package  of  the  plaihtifF,  which  he  desired  to  be  car- 
ried to  Glasgow,  with  other  packages  for  the  same  desti- 
nation, belonging  to  other  persons;  but,  instead  of  carry- 
ing the  plaintiff's  package  to  Glasgow,  it  was  delivered 
at  the  terminus  of  the  defendant'^  line  in  England,  while 
the  other  packages,  belonging  to  other  persons,  were  car- 
ried on  to  Glasgow.  For  this  discriminiatioh  against  the 
plaintiff,  without  any  cause  shown,  the  defendant  was 
very  properly  held  liable.    But  we  do  not  clearly  see  how 
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this  ease  supports  the  views  of  the  appellees,  when  the 
breach  of  duty  complained  of  is  in  not  receiving  the  goods 
to  carry,  instead  of  hot  delivering  them  at  their  proper 
destination,  after  they  had  been  received. 

In  the  California  case,  the  complaint^  after  averring 
that  the  defendant  was  a  common  carrier  of  passengers 
and  freight  over  its  railroad  by  carsj  and  across  the  bay 
of  San  Francisco,  to  the  city  of  Sail  Francisco  by  steam- 
boat, alleges,  that  the  "plaintiff  was  a  resident  of"  the 
"county  of  Alameda,  and  doing  business  in  said  city  of 
San  Francisco,  and  theretofore  in  the  habit  and  accus- 
tomed to  make  trips  back  and  forth  daily  on  said  railroad 
and  steamboat,  and  that  on  the  day  lastjiamed  he  en- 
tered defendant's  cars  at  a  regular  station  on  said  route, 
known  as  the  *  Alameda  Station,'  and  while  said  ears 
"were  there  on  a  regular  trip  for  the  purpose  of  receiving 
freight  and  passengers  to  San  Francisco,  and  that  he  en- 
tered the  cars  in  good  faith  as  a  passenger,  for  the  pur- 
pose of  being  conveyed  to  said  city  of  San  Francisco,  in 
the  usual  course  of  his  businefss  in  said  city^  and  that  he 
tendered  the  usual  rates  of  fare  and  offi?red  to  pay  the 
^me,  being  the  same  sum  charged  for  other  passengers, 
to  wit :  the  sum  of  twenty-five  cents,  afad  requested  de- 
fendant to  Carry  him  to  San  Francisco  as  such  passen- 
jsrer.  Yet  said  defendant,  not  regarding  its  duty,  but 
intending  to  injure  this  plaintiff  in  this  behalf,  refused  to 
accept  said  fare,  and  that  after  Jxlaintiff  had  proceeded  on 
eaid  cars  to  said  steamer,  *  **  ^g  gu^jj  passenger,  and  while 
he  was  still  yet  ready  to  pay  his  full  fare,  and  While  he  had 
fully  conformed  to  all  the  rules  and  regulations  of  defend- 
ant in  the  premises,  and  was  still  so  conforming  and  con- 
ducting himself  in  a  proper  manner,  and  while  there  was 
ample  ror>m  on  board  said  steamer,  arid  while  other  pas- 
sengers were  received  as  passengers  on  board  thereof,  said 
defendant,  by  its  agents,  employees  and  servants,  did, 
wrongfully,  unlawfully,  and  with  force  and  arms,  and 
against  the  will  of  this  plaintiff,  seize  hold  of  and  expel, 
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eject  and  remove  him  from  on  board  of  said  steamer  to 
said  wharf,  and  there  held  and  detained  him  until  said 
steamer  left  said  wharf  for  San  Francisco,  whither  she 
proceeded  with  her  freight  and  passengers ;  and  defend- 
ant then  and  there  refused  to  permit  plaintiff  to  travel  on 
said  line,"  etc. 

This  complaint  was  held  good  against  a  demurrer  al- 
leging the  insufficiency  of  the  facts  stated  to  constitute  a 
cause  of  action,  and  this  is  all  the  case  decides.  Surely 
this  decision  is  correct;  but  wherein  it  supports  the  ap- 
pellees in  the  case  we  are  considering,  we  do  not  clearly 
perceive.  The  demurrer  admitted  that  the  defendant  was 
a  common  carrier  along  its  road  by  cars,  and  across  the 
bay  by  steamboat;  that  it  had  been  in  the  habit  of  carry- 
ing the  plaintiff  daily,  as  a  passenger,  along  its  road  and 
across  the  bay  for  the  usual  fare ;  and  that,  upon  this  given 
day,  it  refused  to  receive  his  fare  or  carry  him  as  usual, 
but  forcibly  ejected  him  from  the  boat.  Such  a  case  bears 
no  analogy  to  the  one  we  are  considering.  The  case,  on 
demurrer,  was  argued  upon  the  ground  that  the  defend- 
ant's charter  only  authorized  it  to  build  and  run  their 
railroad,  without  any  power  to  employ  steamboats  in  con- 
nection with  their  line;  and  while  much  of  the  language 
of  the  court  when  pronouncing  the  opinion,  applied  gen- 
erally, would  seem  to  favor  the  views  of  the  appellees  in 
the  case  we  are  considering,  when  we  look  to  the  prem- 
ises and  conclusion  of  the  case — to  which,  .and  to  no 
greater  extent,  it  is  an  authority — they  do  not  support 
the  appellees  in  the  case  now  before  us.  We  are,  there- 
fore, still  satisfied  with  the  law  as  laid  down  in  the  origi- 
nal opinion. 

It  is  stated  that  we  did  not  decide  the  questions  of  law 
made  upon  the  instructions  of  the  court  to  the  jury.  We 
examined  such  as  were  objected  to  and  insisted  upon  in 
the  briefs,  and  did  not  find  any  of  the  objections  well 
taken.     We  looked  no  farther,  but  presumed  that  all 
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those  not  objected  to,  or  objected  to  aud  not  diBcussed,  in 
the  briefs,  were  correct. 

It  is  claimed  by  the  appellees,  that,  if  they  show  some 
evidence  in  the  record  which  fairly  tends  to  support  the 
verdict,  they  are  entitled  to  an  affirmance  of  the  judgment. 
This  is  true,  if  there  is  some  evidence  fairly  tending  to 
support  all  the  facts  necessary  to  the  verdict;  but  certain 
facts  may  be  supported  by  sufficient  evidence,  while  other 
facts  necessary  to  the  verdict  are  not  supported  by  any 
evidence.  In  such  cases,  the  appellees  are  not  entitled 
to  ao  affirmance  of  the  judgment.  In  the  present  case, 
there  is  evidence  strongly  tending  to  show  that  the  ap- 
pellees were  delayed  in  the  shipment  of  their  corn,  and 
that  they  suffered  damages  thereby ;  but  we  can  find  no 
evidence  in  the  case  fairly  tending  to  show  that  the  ap- 
pellant was  a  common  carrier  eastward  beyond  the  city 
of  Pittsburgh,  in  the  State  of  Pennsylvania,  except  as  cars 
were  sent  to  it  for  the  use  of  the  appellees,  from  railroad 
companies  east  of  Pittsburgh ;  and  there  is  no  evidence 
fairly  tending  to  show  that  the  appellant  ever  refused  to 
furnish  the  cars  so  sent  to  them  by  the  roads  east  of 
Pittsburgh  for  the  benefit  of  the  appellees.  There  is  evi- 
dence strongly  tending  to  show  that  the  appellant  was  a 
common  carrier,  in  its  own  cars,  from  the  place  of  ship- 
ment to  Pittsburgh,  in  the  State  of  Pennsylvania;  but 
there  is  no  evidence  fairly  tending  to  show  that  there  was 
ever  any  demand  made  by  the  appellees  on  the  appellant 
for  cars  to  ship  their  grain  to  Pittsburgh,  when  the  cars 
were  not  furnished  according  to  the  demand.  Several  of 
these  points,  barren  of  evidence,  were  necessary  to  be  es- 
tablished by  the  appellees  before  they  were  entitled  to  re- 
cover. 

The  case  seems  to  have  been  tried,  and  the  damages 
assessed,  upon  the  ground  that  the  appellant  was  a  com- 
mon carrier  from  the  place  of  shipment  to  the  city  of 
New  York,  and  other  cities  east  of  Pittsburgh,  and  is 
now  attempted  to   be  sustained  upon  the  ground   that 
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there  existed  a  contract  between  the  parties,  when  the 
complaint  declares  upon  the  general  public  duty  of  the 
appellant  as  a  common  carrier.  Hence  it  was  that  we  said 
in  the  original  opinion,  that  it  apeared  to  us  by  the  record 
that  the  case  was  not  tried  on  its  true  legal  basis,  and 
that  there  were  several  links  in  the  chain  of  evidence 
wholly  wanting;  and  that  the  new  trial  should  have  been 
granted,  that  the  parties  might  place  their  rights  on  their 
true  grounds,  form  their  issues,  and  present  their  evidence 
accordingly;  and  we  still  think  we  were  right  in  the 
statement. 

Besides  the  views  we  have  taken  in  the  original  opink>Uy 
it  may  be  added  that  the  evidence  fairly  tends  to  show 
that  the  appellees  had  been  and  were  experienced  in  the 
business  of  buying  and  shipping  grain  ;  that  in  the  year 
1870  they  were  well  acquainted  with  the  appellant  as  a 
common  carrier,  its  line,  means,  mode  and  capacity  of 
carrying ;  with  this  knowledge  they  purchased  grain  for 
shipment,  in  the  years  1871,  1872  and  1878,  constantly 
demanding  a  class  of  cars  for  its  shipment  which  the  ap- 
pellant as  constantly  informed  them  it  could  not  furnish, 
only  as  they  were  sent  to  it  from  roads  east  of  Pittsburgh, 
and  laying  their  damages  in  their  complaint,  as  running 
from  the  month  of  March,  1871,  to  the  month  of  July, 
1873,  during  all  of  which  time  the  carrying  capacity  of 
the  appellant  was  not  diminished,  nor  its  mode  or  means 
of  carrying  materially  changed. 

This  evidence  tends  to  show  that  the  appellees  pur- 
chased grain  for  shipment,  which  they  had  reason  to 
know  the  appellant  could  not  carry  in  the  mode  they 
desired  and  insisted  upou.  A  common  carrier  is  not 
bound  to  depart  from  his  ordinary  and  usual  mode  of 
business  in  receiving  goods  to  carry.  Edwards^Bailments, 
442,  sec.  586. 

There  remains  yet  to  be  decided  a  question  arising 
upon  a  cross- assignment  of  error,  which  was  not  dis- 
cussed in  the  original  briefs  and  not  noticed  in  the  origi- 
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nal  opinion.  As  it  ia  a  question  which  is  likely  to  arise 
on  a  new  trial,  it  is  desired  that  we  decide  it  now. 

During  the  trial  the  appellees  offered  evidence  to  the 
jury  to  prove  that  the  corn  which  they  held  for  shipment, 
by  reason  of  the  delay  of  the  appellant  in  furnishing 
means  of  transportation,  underwent  a  process  known  as 
sweating  or  heating,  whereby  it  was  greatly  damaged,  in 
consequence  of  which  the  plaintiff  sustained  a  loss  to  the 
amount  of  eight  thousand  dollars.  The  evidence  was 
objected  to  by  the  appellant,  the  objection  was  sustained, 
and  exception  reserved. 

The  general  conimon-law  rule,  that  the  carrier  is  rer 
sponsible  for  all  losses  not  occasioned  by  the  act  of  Prov- 
idence or  the  State's  enemies,  does  not  include  losses 
which  arise  from  the  ordinary  wear  and  tear  of  goods  in 
the  course  of  transportation  ;  nor  frona  their  ordinary  loss 
or  deterioraition  in  quantity  or  quality,  in  the  course  of 
the  voyage;  nor  from  their  inherent  or  natural  infirmity 
and  tendency  to  damage,  as  for  the  loss  pr  ordinary  decay 
or  deterioration  of  oranges  or  other  fruits,  from  their  in- 
herent nature,  or  from  the  spontaneous  combustion  of 
goods,  or  their  tendency  to  effervescence  or  acidity,  or 
from  suffering  any  other  natural  change  during  transporta- 
tion. In  such  cases  the  carrier  is  not  responsible  on  his 
implied  obligation,  unless  the  injury  has  been  caused  by 
his  fault  or  delay  in  receiving  or  transporting  the  goods. 
Story  Bailments,  sees.  492,  492  a. 

If,  therefore,  in  this  case,  the  appellees  could  show  that 
their  corn  heated  in  consequence  of  the  fault  of  the  ap- 
pellant in  not  receiving  and  transporting  it,  whereby 
they  were  injured,  we  think  they  should  have  been  allowed 
to  do  so,  notwithstanding  the  heating  process  was  in- 
herent in  the  nature  of  the  corn.  The  case  of  The 
Illinois  Central  R.  JB.  Co.  v.  McdeUan,  54  111.  58,  will  sup- 
port these  views. 

IJpon  the  whole  record  it  seems  plain,  that  substantial  jus- 
tice has  not  been  done  betweep  the  parties.    An  affirm- 
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ance  of  the  judgment,  we  think,  would  approve  a  judi- 
cial wrong,  while  a  reversal  denies  no  right  to  either 
party,  but  simply  requires  a  new  trial  according  to  the 
law  of  the  case  and  the  facts  proved. 

The  petition  is  overruled;  but,  as  the  first  error  was 
committed  against  the  appellees,  the  judgment  must  be 
reversed,  at  the  costs  of  the  appellant,  and  in  this  respect 
the  original  opinion  is  so  far  modified. 

DissENTiNa  Opinion  on  Petition  for  a  REHEARiNa. 

WoRDBN,  J. — I  can  not  concur  in  the  views  of  the 
majority  of  the  court  in  respect  to  the  evidence  in  the 
cause. 

I  am  of  opinion  that  there  was  evidence  in  the  cause 
from  which  the  jury  might  have  fairly  inferred  that  the 
defendant  held  itself  out  to  the  world  as  a  common  car- 
rier between  Kentland  and  the  Atlantic  cities,  and  that 
it  failed  to  furnish  the  necessary  means  of  transportation, 
to  the  injury  of  the  plaintiff.  I  am  of  opinion,  therefore, 
that  a  rehearing  should  be  granted. 

Original  opinion  filed  at  November  term,  1877. 

Opinions  oh  petition  for  a  rehearing  filed  at  Maj  term,  1878. 


Jessup  bt  al.  r.  Carey. 

MAin>ATE. — Parties, — BeUUor. — Sale  of  Lcmd  on  Execution, — Action  to  Oompd 
Sheriff  to  Convey. — An  action  against  a  sheriff,  to  compel  him  to  execute 
to  the  purchaser  a  deed  for  real  estate  sold  by  such  sheriff  on  execution, 
should  be  brought  in  the  name  of  the  State  of  Indiana,  on  the  relation  of 
such  purchaser,  and,  upon  filing  his  complaint,  the  relator  should  move 
for  an  alternative  writ  of  mandate  requiring  the  defendant  to  execute  and 
deliver  such  deed,  or  show  cause  why  he  should  not. 

Same. —  Waiver. — Where,  without  objection  by  the  defendant  in  the  (5r- 
cuit  Court  or  in  the  Supreme  Court  on  appeal,  the  defendant  appears 
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and  answers  a  complaint  filed  by  the  purchaser  in  his  own  name  as  plain- 
tiff, objection  to  the  form  of  the  action  is  thereby  waived. 

Same. — Certificate  of  Pai-chase. — It  is  the  duty  of  the  sheriff)  on  making  a 
sale  of  real  estate  on  execution  or  decree,  and  on  receipt  of  the  purchase- 
money  therefor,  to  execute  to  the  purchaser  a  certificate  as  required  by 
section  2  of  the  act  of  June  4th,  1861,  2  K  S.  187(3,  p.  220,  note  a. 

Same. — Sheika  Deed.— li  is  the  duty  of  the  sheriff,  at  the  expiration  of  one 
year  from  the  date  of  the  sale  of  real  estate,  to  execute  and  deliver  to  the 
purchaser  a  deed  for  the  same,  if  it  shall  not  previously  have  been  re- 
deemed. 

Same. — Purchaser  after  Sheriff^8  Sale. — Right  to  Redeem. — One  who  receives 
a  deed  of  conveyance  of  land  decreed  to  be  sold,  executed  by  the  holder 
of  the  legal  title  subsequently  to  a  sale  thereof  by  the  sheriff  on  such 
decree,  is  entitled  to  redeem  the  same  prior  to  the  expiration  of  a  year 
from  such  sale. 

Same. —  When  Year  (/  Redemption  Expirea. — The  year  for  such  redemption 
does  not  expire  until  midnight  of  the  last  day  thereof. 

Same.— Jf\*ywie«<  to  Qerk  by  Check. — Pieading, — The  fact  that  the  clerk  of  the 
Court  receives  and  collects  a  check  on  a  bank  for  the  amount  necessary 
to  redeem,  from  one  having  the  right  to  redeem,  and  places  the  same  to 
his  own  credit  in  a  bank  as  such  clerk,  does  not  necessarily  render  such 
redemption  invalid.  And  where  such  facts  appear  from  the  complaint 
in  an  action  to  compel  the  sheriff  to  execute  a  deed  to  the  purchaser,  the 
complaint  is  insufficient  on  demurrer. 

Prom  the  Tipton  Circuit  Court. 

A.  F.  ShirtSy  G.  Shirts  and  W.  R.  Fertig,  for  appellants. 
F.  M.  Trissaly  for  appellee. 

HowK,  J. — In  this^ction,  the  appellee,  as  plaintiff,  sued 
the  appellants,  as  defendants,  in  the  Hamilton  Circuit 
Court. 

In  his  complaint,  the  appellee  alleged,  in  substance, 
that,  on  the  10th  day  of  October,  1874,  the  Merchants' 
National  Bank  of  Indianapolis,  by  the  consideration  of 
the  Hamilton  Circuit  Court,  procured  a  judgment  and  de- 
cree, directing  the  sale  of  certain  real  estate,  particularly 
described,  in  Hamilton  county,  Indiana,  to  satisfy  an  in- 
debtedness owing  to  said  national  bank  by  Peter  C.  Law- 
yer and  Edward  K.  Hull,  a  certified  copy  of  which  de- 
cree was,  on  the  20th  day  of  October,  1874,  issued  to  the 
appellant  Iredell  H.  Jessup,  then  and  since  the  sheriff*  of 
said  Hamilton  county ;  that  the  said  sheriff',  in  pursuance 
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of  the  directions  of  said  decree,  advertised  said  real  es- 
tate therein  described,  for  sale  at  the  court-house  door  in 
said  county,  on  the  14th  day  of  November,  1874,  and  on 
said  day  offered  and  sold  the  same  to  the  appellee  for  the 
sum  of  eight  hundred  dollars,  who  paid  the  purchase- 
money  and  took  from  said  sheriff  a  certificate,  setting 
forth  the  fact  of  his  said  purchase,  and  that  said  certifi- 
cate would  entitle  him,  as  such  purchaser,  to  a  deed  in 
fee-simple  to  said  real  estate,  after  the  expiration  of  one 
year  from  the  day  of  sale,  if  the  same  was  not  redeemed 
in  the  manner  prescribed  by  law.  And  the  appellee 
averred,  that,  at  the  time  of  the  rendition  of  said  decree, 
the  legal  title  to  said  real  estate  was  held  by  one  James 
Shaw ;  but,  after  the  sale  of  the  same,  said  Shaw  made  a 
pretended  transfer  to  the  appellant  Asher  G.  Walton,  who 
claimed  to  have  held  a  title,  by  virtue  of  such  transfer,  at 
and  before  the  expiration  of  one  year  from  the  date  of 
said  sale,  and  was  asserting  that  he  had  paid  to  the  clerk 
of  the  Hamilton  Circuit  Court,  on  the  13th  day  of  No- 
vember, 1875,  the  sum  of  eight  hundred  and  eighty  dol- 
lars, to  redeem  said  land  from  said  sale;  but  the  appellee 
averred,  that  he  did  not  pay  any  sum  of  money  whatever 
to  said  clerk  for  the  purpose  aforesaid,  but,  under  a  pre- 
text of  redeeming  sai(\  real  estate,  ^ave  to  said  clerk  a 
check  or  order  on  some  bank  in  the  city  of  Indianapolis 
for  the  sum  of  eight  hundred  and  eighty  dollars,  which 
said  check  or  order  said  clerk  deposited  to  his  own  credit 
in  the  Citizens'  Bank  of  Noblesville,  Indiana;  and  the 
appellee  said,  that  no  sum  of  money  had  ever  been  paid 
or  tendered  to  him  in  redemption  of  said  land,  and  that 
he  had  declined  to  recognize  said  check  or  order  as  a  valid 
payment  of  the  sum  of  money  to  which  he  was  entitled 
in  case  of  a  redemption  of  said  land,  but  he  had  tendered 
said  certificate  to  said  sheriff*  and  demanded  a  deed  in  fee- 
simple  for  said  real  estate,  which  the  said  sheriff*  had  re- 
fused to  deliver  to  him.  Wherefore  the  appellee  asked 
that  a  peremptory  writ  of  mandate  be  issued  to  said 
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sheriff,  compelling  him  to  make  and  deliver  to  the  appel- 
lee a  deed  for  said  real  estate,  and  that  the  appellant 
Asher  G.  Walton  he  required  to  show  cause  why  said 
mandate  should  not  be  issued,  etc. 

To  this  complaint  the  appellants  sej)arately  demurred, 
upon  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  which  demurrers  were  sev- 
erally overruled,  and  to  these  decisions  the  appellants  sev- 
erally excepted. 

The  appellant  Jessup  separately  answered  in  two  para- 
graphs, the  first  setting  up  affirmative  matter  by  way  of 
defence,  and  the  second  being  a  general  denial. 

The  appellant  Asher  G.  Walton  separately  answered 
in  three  paragraphs;  the  first  paragraph  being  a  general 
denial,  and  each  of  the  other  two  paragraphs  setting  up 
a  special  defence.  The  appellee  demurred  to  the  second 
and  third  paragraphs  of  the  answer  of  the  appellant 
Walton,  upon  the  ground  that  neither  of  the  said  parar 
graphs  stated  facts  sufficient  to  constitute  a  defence  to 
this  action ;  which  demurrer  was  overruled  as  to  the 
second  paragraph,  and  sustained  as  to  the  third  para- 
graph, of  said  answer,  and  to  this  latter  decision  the  ap- 
pellant Walton  excepted.  The  appellee  replied,  by  gen- 
eral denials,  to  the  first  paragraph  of  the  answer  of  the 
appellant  Jessup,  and  to  the  second  paragraph  of  the  an- 
swer of  the  appellant  Walton.  On  the  appellee's  appli- 
cation, and  by  agreement  of  the  parties,  the  venue  of  the 
action  was  changed  to  the  court  below. 

The  issues  joined  were  tried  by  a  jury,  and,  under  the 
instructions  of  the  court,  a  special  verdict  was  returned, 
in  substance,  as  follows: 

"  We,  the  jury,  find  the  following  special  verdict,  in  the 
above  entitled  cause,  to  wit :  # 

"  Ist.  We  find,  that,  on  the  10th  day  of  October,  1874, 
the  Merchants'  National  Bank  of  Indianapolis  recovered 
a  decree  of  foreclosure  against  Peter  C.  Lawyer,  Edward 
K.  Hall  and  Mary  J.  Hall,  in  the  Circuit  Court  of  Ham- 
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ilton  county,  Indiana,  and  that  said  lands,  described  in 
the  complaint,  be  sold  to  pay  debts  of  said  Lawyer  and 
Hall  to  said  Merchants'  National  Bank,  for  seven  thou- 
sand three  hundred  and  twenty-one  dollars. 

"  2d.  That,  on  the  22d  day  of  October,  1874,  a  certi- 
fied copy  of  said  decree  was  placed  in  the  hands  of  said 
Jessup,  who  then  was  the  sheriff  of  said  county,  to  be  by 
him  executed  as  said  sheriff. 

"8d.  That,  under  said  decree,  the  property  therein 
described  was,  by  said  sheriff,  advertised  for  sale  at  the 
court-house  door,  in  said  county,  on  the  14th  day  of  No- 
vember, 1874. 

"4th.  That,  on  the  14th  day  of  November,  1874,  the 
defendant  Jessup,  as  the  sheriff  of  said  county,  sold  the 
property  described  in  the  complaint  to  the  plaintiff,  Har- 
vey G.  Carey,  for  the  sum  of  eight  hundred  dollars  ($800). 

"  5th.  That,  on  said  14th  day  of  November,  1874,  said 
Jessup  executed  to  said  plaintiff  a  certificate  of  purchase 
for  said  real  estate,  conditioned  that  if  said  defendanta  in 
that  suit,  under  which  the  said  decree  was  issued,  should 
not  redeem  said  property  from  said  sale  within  one  year 
from  the  day  of  said  sale,  said  Harvey  G.  Carey  should 
be  entitled  to  a  deed  for  said  premises. 

"  6th.  That,  on  the  10th  day  of  November,  1875,  the 
defendant  Asher  G.  Walton  purchased  the  real  estate 
described  in  the  complaint,  from  James  Shaw,  who  was 
then  the  owner  of  the  same,  who  executed  to  said  Wal- 
ton a  deed  of  conveyance,  in  which  his  wife  joined,  for 
said  real  estate,  and  that  said  deed  was  duly  recorded  in 
the  Deed  Record  of  said  county  of  Hamilton,  in  Deed 
Record ,  page ,  on  the day  of ,  1875. 

"  7th.  That,  on  the  13th  day  of  November,  1875,  and 
within  one  year  from  the  day  of  said  sale,  the  defendant 
Asher  G.  Walton,  being  then  the  owner  of  said  land, 
paid  to  the  clerk  of  the  Hamilton  Circuit  Court  one 
check,  calling  for  eight  hundred  and  eighty  dollars,  for 
the  purpose  of  redeeming  said  lands  from  said  sale. 
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"  8th.  That  the  clerk  of  said  court  endorsed  on  Exe- 
cution Docket  G,  page  ,  that  being  the  docket  and 

page  of  the  record  of  said  court  containing  said  execu- 
tion, his  receipt  for  the  purchase-money  for  said  real  es- 
tate. 

''9th.  That  the  clerk  of  said  court  endorsed  on  the 
record  containing  the  decree  under  which  said  sale  was 
had,  immediately  following  said  decree  and  in  connec- 
tion therewith,  his  receipt  for  eight  hundred  and  eighty 
dollars,  in  full  for  the  redemption  of  said  lands  from  said 
sale,  as  received  from  said  Asher  G.  Walton,  on  said  13th 
day  of  November,  1875. 

"10th.  That,  before  the  commencement  of  this  suit, 
the  plaintiiF  tendered  to  said  Jessup,  as  such  sheriff,  one 
dollar  for  his  fee  for  making  a  deed  to  plaintiff  for  said 
real  estate,  and  demanded  a  deed  of  conveyance  from 
him,  in  accordance  with  the  terms  of  his  said  certificate 
of  purchase,  which  he  then  produced. 

"11th.  That  said  sheriff  refused  to  execute  a  deed  to 
plaintiff*  for  said  real  estate,  for  the  reason  that  said  prop- 
erty had  been  redeemed  from  said  sale  by  said  Walton, 
as  appeared  from  the  records  on  file  in  the  ofiice  of  the 
clerk  of  said  court. 

"12th.  That  the  clerk  of  said  court  has,  at  all  times 
since  said  13th  day  of  November,  1875,  had,  and  still  has, 
said  sum  of  eight  hundred  and  eighty  dollars  in  his  pos- 
session, for  the  use  of  the  plaintiff';  that  he  has  been 
ready  and  willing  at  all  times  since  said  13th  day  of  No- 
vember, 1875,  to  pay  to  plaintiff  said  sum  of  money,  in 
legal-tender  notes  of  the  United  States,  and  that  said 
clerk  now  has  said  sum  of  money  present  in  court  for  the 
use  of  said  plaintiff. 

"  If,  upon  these  facts,  the  law  is  with  the  plaintiff,  then 
we  find  for  the  plaintiff";  and,  if  the  law  is  with  the  de- 
fendants, then  we  find  for  the  defendants." 

Thereupon  the  appellants  moved  the  court  in  writing 
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for  a  venire  de  novOy  which  motion  was  overruled,  arid  the 
appellants  excepted.  The  appellants'  motion  for  a  new 
trial  was  also  overruled,  and  to  this  decision  they  ex- 
cepted ;  and  judgment  was  rendered  on  the  special  ver- 
dict, in  favor  of  the  appellee  and  against  the  appellants, 
commanding  the  appellant  Jessup,  as  such  sheriff,  to  exe- 
cute and  deliver  to  the  appellee  a  sheriff's  deed  of  said 
real  estate,  and  for  the  costs  of  this  action,  etc.,  from 
which  judgment  the  appellants  have  appealed  to  this  court. 
The  following  alleged  errors  have  been  assigned  by  the 
appellants  in  this  court: 

1.  In  overruling  the  demurrer  of  the  appellant  Jessup 
to  the  complaint ; 

2.  In  overruling  the  demurrer  of  the  appellant  Walton 
to  the  complaint ; 

3.  In  sustaining  the  appellee's  demurrer  to  the  third 
parifigraph  of  the  answer  of  appellant  Walton; 

4.  In  overruling  the  appellants'  motion  for  a  venire  de 
novo  ; 

5.  In  overruling  the  appellants'  motion  for  a  new  trial ; 

6.  In  rendering  judgment  upon  the  special  verdict; 
and, 

7.  In  rendering  judgment  in  favor  of  the  appellee,  and 
against  the  appellants^  upon  the  special  verdict  of  the 
jury. 

Without  especial  reference  to  the  errors  assigned,  or  to 
the  order  of  their  assignment,  we  will  consider  and  de- 
cide the  principal  questions  presented  by  the  record  of 
this  cause. 

It  does  not  appear  from  the  record,  that  any  alterna- 
tive writ  of  mandate  was  applied  for  or  issued  in  this 
action ;  but  the  appellants  appeared,  probably  in  obe- 
dience to  an  ordinary  summons,  and  demurred  to  and  an- 
swered the  appellee's  verified  complaint,  as  containing  his 
cause  of  action.  The  proceeding  is  certainly  informal  and 
defective  in  it«  inception.     The  suit  should  have  been 
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commenced  in  the  name  of  the  State  oi  Indiana,  upon 
the  relation  of  the  appellee ;  and,  upon  his  affidavit  filed, 
the  appellee  should  have  moved  the  court  for  an  alterna- 
tive writ  of  mandate,  requiring  the  iappellant  Jessup,  as 
sheriflf,  to  execute  and  deliver  to  him  a  deed  of  the  real 
estate  described  in  his  certificate,  or  show  sufficient  cause, 
in  his  return  to  said  writ,  why  he  failed  or  refused  so  to 
do.  This  alternative  writ  of  mandate  would  then  have 
constituted  the  plaintifi^'s  complaint,  or  cause  of  action ; 
and  upon  it  issues  of  law  or  fact  might  have  been  joined, 
as  in  other  cases.  The  Boards  etc.^  of  Clarke  Co.  v.  TTie 
State,  ex  rel.j  etc.,  ante,  p.  75,  and  The  Board,  etc.,  of  Boone 
Co.  V.  The  State,  ex  rel.,  etc.,  ante,  p.  879. 

We  refer  to  this  matter  in  the  interest  of  good  plead- 
ing, and  not  because  it  is  of  much  importance  in  the  de- 
cision of  this  case.  The  appellants  did  not  object  in  the 
circuit  court,  nor  do  they  object  here,  to  the  mere  form 
of  this  suit. 

In  section  739  of  the  practice  act,  it  is  provided,  that 
"Writs  of  mandate  may  be  issued  to  any  inferior  tribu- 
nal, corporation,  board  or  person,  to  compel  the  perform- 
ance of  an  act  which  the  law  specially  enjoins;  or,  a  duty 
resulting  from  an  office,  trust  or  station."  2  R.  S.  1876, 
p.  296. 

In  section  2  of  "  An  act  providing  for  the  redemption 
of  real  property,"  etc.,  approved  June  4th,  1861,  it  is  pro- 
vided, that,  *'  Upon  the  payment  of  the  purchase-money, 
the  sheriff*  or  other  officer  making  such  sale  shall  issue 
to  the  purchaser  a  certificate  showing  the  court  in  which 
the  judgment  or  decree  was  rendered,  the  parties  to  the 
action,  the  date  of  the  sale,  the  name  of  the  purchaser, 
the  amount  of  the  purchase-money,  and  a  description  of 
the  premises  sold,  which  certificate  shall  entitle  the  holder 
thereof  to  a  deed  of  conveyance,  to  be  executed  by  the 
officer  making  the  sale  at  the  expiration  of  one  year  from 
the  date  of  such  sale,  if  the  property  shall  not  have  been 
previously  redeemed."    2  R.  S.  1876,  p.  220,  note  a. 
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It  is  clear,  we  thiuk,  that,  if  the  appellee  was  the  holder 
of  the  certificate  of  purchase  described  in  his  verified 
complaint,  and  if  at  the  expiration  of  one  year  from  the 
date  of  the  sale  mentioned  in  said  certificate,  the  property 
sold  had  not  been  previously  redeemed,  as  provided  for 
in  the  Ist  section  of  said  act,  then  it  was  the  duty  of  the 
appellant  Jessup,  resulting  from  his  office  of  sheriff",  to 
execute  to  the  appellee  a  deed  of  conveyance  of  said 
property;  and  if,  in  such  case,  upon  the  appellee's  rea- 
sonable request,  the  appellant  Jessup,  as  such  sheriff', 
failed  or  refused  to  execute  such  deed,  he  could  be  com- 
pelled by  a  writ  of  mandate  to  perform  his  official  duty 
in  the  premises. 

It  is  evident  from  the  averments  of  his  complaint, 
that  the  appellee  was  the  holder  of  said  certificate  of 
purchase,  and  that,  at  the  expiration  of  one  year  from 
the  date  of  the  sale  therein  mentioned,  he  had  requested 
the  appellant  Jessup,  as  such  sheriff*,  to  execute  to  him  a 
deed  of  the  property  described  in  said  certificate.  It  is 
apparent  also,  from  said  complaint,  that  the  appellant 
Walton  had  the  right  to  redeem  said  property  from  said 
sale. 

The  only  question,  therefore,  for  our  consideration,  in 
so  far  as  the  sufficiency  of  said  complaint  is  concerned, 
maybe  thus  stated:  Does  the  complaint  show  by  any 
averment,  that  the  property  sold  by  the  sheriff',  described 
in  said  certificate,  had  not  been  redeemed  from  said  sale, 
as  provided  for  in  the  1st  section  of  said  act  ?  In 
the  1st  section  of  said  act  of  June  4th,  1861,  it  is  pro- 
vided, that,  in  such  a  case,  any  one  having  the  right  of 
redemption  as  therein  specified,  "  may  redeem  such  real 
property  or  interest  therein,  at  any  time  within  one  year 
from  the  date  of  such  sale  by  paying  to  the  purchaser, 
his  heirs  or  assigns,  or  the  clerk  of  the  court  from  which 
such  execution  or  order  of  sale  was  issued  for  the  use  of 
said  purchaser,  his  heirs  or  assigns,  the  purchase-money. 
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with  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum." 

It  will  be  seen  from  this  provision  of  the  statute,  that 
the  appellant  Walton,  under  the  facts  of  this  case  as 
stated  in  appellee's  complaint,  and  the  law  applicable 
thereto,  might  lawfully  redeem  the  property  from  the 
sale  thereof,  at  any  time  within  one  year  from  the  date  of 
such  sale,  by  the  payment  of  the  purchase-money,  with 
interest  thereon  at  the  rate  of  ten  per  cent,  per  annum, 
either  to  the  purchaser,  the  appellee,  his  heirs  or  assigns, 
or  to  the  clerk  of  the  Hamilton  Circuit  Court,  for  the  use 
of  said  purchaser,  the  appellee.  It  was  necessary,  there- 
fore, that  the  appellee,  in  stating  b,  prima  facie  case  to  en- 
title him  to  a  writ  of  mandate,  should  not  only  aver  that 
the  redemption  money  was  not  paid  to  him,  but  he  should 
also  have  averred,  that  the  check  for  said  money,  which 
was  rightfully  paid  to,  and  received  by,  the  clerk  of  the 
Hamilton  Circuit  Court,  in  redemption  of  said  property, 
had  not  been  paid  nor  honored  by  the  bank  on  which  it 
was  drawn,  within  the  time  limited  by  law  for  such  re- 
demption. 

The  payment  of  the  money  to  the  clerk  of  the  court 
was  fully  authorized  by  the  statute,  and  such  payment,  if 
made,  redeemed  the  property  from  the  sale  thereof  just 
as  completely  and  eflectually  as  it  would  have  been  re- 
deemed if  the  payment  had  been  made  to  the  appellee 
in  propria  persona.  It  was  not  an  improper,  nor  an  illegal 
mode  of  payment,  if  the  appellant  Walton  gave  his 
check  on  a  bank  in  this  State  for  the  amount  of  the  re- 
demption  money  to  the  clerk  of  the  court,  who  was  willing 
to  receive  the  check  as  so  much  money.  If  the  appel- 
lant Walton  had  the  money  to  his  credit  in  bank,  sub- 
ject to  his  check,  and  the  clerk  of  the  court  was  willing 
to,  and  did,  receive  his  check  as  so  much  money,  the 
transaction  was  fully  sanctioned  by  the  ordinary  usages 
of  business,  and  was  certainly  not  an  illegal  payment,  if 
Vol.  LXI.— 38 
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it  culminated  in  the  actual  payment  of  the  amount  of 
the  check,  upon  presentation  thereof. 

The  appellee  did  not  aver,  in  his  verified  complaint, 
that  the  check  in  question  was  not  promptly  honored 
and  paid.  Not  only  so,  but  it  affirmatively  appeared  on 
the  face  of  said  complaint,  that,  within  the  time  limited  by 
law  for  the  redemption  of  said  real  estate,  the  money 
called  for  by  said  check  was  placed  to  the  credit  of  the 
clerk  of  the  Hamilton  Circuit  Court,  in  the  Citizens' 
Bank  of  N'oblesville,  the  county  seat  of  said  Hamilton 
county.  This  is  in  harmony  with  the  special  verdict  of 
the  jury. 

Under  the  averments  of  the  complaint,  the  year  for 
the  redemption  of  said  real  estate  from  the  said  sheriff's 
«ale  thereof  did  not  expire  until  midnight  of  the  14th 
day  of  November,  1875;  but  the  jury  found,  that  the 
clerk  of  said  court  had  said  redemption  money,  in  legal- 
tender  notes,  in  his  hands  on  the  13th  day  of  November, 
1875,  for  the  use  of  the  appellee,  and  had  been  ready  and 
willing,  at  all  times  since  said  day,  to  pay  over  the  same 
to  the  appellee. 

It  seems  very  clear  to  us,  that  the  appellee's  verified 
complaint,  in  this  action,  did  not  show  a  prima  facie  case, 
in  his  behalf,  for  a  writ  of  mandate  against  the  appellant 
Jessup,  as  the  sheriff  of  said  county,  in  this,  that  it  did 
not  show  that  the  real  estate  described  in  the  appellee's 
certificate  of  purchase  had  not  been  redeemed  from  the 
sheriff' 's  sale  thereof,  within  the  time  and  in  one  of  the 
modes  prescribed  by  the  statute.  Indeed,  we  think  that 
the  complaint  showed  affirmatively,  that  the  real  estate 
in  question  had  been  redeemed  according  to  law,  from 
the  said  sale  thereof.  In  our  opinion,  therefore,  the  cir- 
cuit court  erred  in  overruling  the  appellants'  demurrers 
to  the  appellee's  verified  complaint. 

Having  reached  this  conclusion  in  regard  to  the  insuffi- 
ciency of  the  appellee's  complaint,  it  is  unnecessary  for  us 
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HOW  to  consider  or  decide  any  of  the  questions  presented 
by  the  other  alleged  errors. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and 
the  cause  is  remanded,  with  instructions  to  sustain  the 
demurrers  to  the  complaint,  and  for  further  proceedings, 
in  accordance  with  this  opinion. 


♦- 
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Trusto. — ImpHed  Ti-usl  Resulting  frrnn  fhyment  of  Purehcue- Money, — Prior  to 
the  act  of  June  17th,  1852,  1  R.  S.  1876,  p.  915,  relating  to  trusts,  it  was  a 
rule  of  law  in  this  State,  that  where,  upon  the  purchase  of  real  estate,  the 
conveyance  thereof  was  taken  in  the  name  of  one  person,  and  the  pur- 
chaae-money  therefor  was  paid  by  another,  a  resulting  or  presumptive 
trust  resulted  in  favor  of  the  latter. 

.'Same. — Husband  and  Wife, — Where  such  conveyance «ras  taken  in  the  name 
of  the  wife,  and  the  purchase-money  was  paid  by  the  husband,  no  such 
trust  resulted  to  the  latter,  but  the  whole  title  vested  in  the  wife. 

:t)AME. — Agreement  of  Wife  to  Hold  for  Hwimnd, — An  agreement  in  such  case, 
by  the  wife,  to  hold  the  land  in  trust  for  her  husband,  was  one  which  un- 
der section  5,  p.  312,  R.  S.  1838,  she  had  no  power  to  make,  and  was 
therefore  ineffectual. 

From  the  Washington  Circuit  Court. 

H,  Heffren^  for  appellant. 

T.  A.  Collins  and  A.  B.  Collins^  for  appellee. 

NiBLACK,  C.  J. — This  was  an  action  concerning  a  tract 
of  land  lying  in  Washington  county. 

The  complaint  was  in  two  paragraphs.  The  first  was 
in  the  ordinary  form  for  the  recovery  of  the  possession 
of  the  land.     The  second  was  for  quieting  the  title. 

The  defendant,  Joseph  Lochenour,  answered  in  three 
paragraphs.  The  first  was  in  general  denial  of  the  first 
paragraph  of  the  complaint.     The  third  was  in  general 
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denial  of  the  second  paragraph  of  the  complaint.  The 
second  was  by  way  of  counter-claim,  and  was  addressed 
particularly  to  the  second  paragraph  of  the  complaint. 

The  defendant,  in  his  counter-claim,  alleged,  that,  in 
the  year  1838,  having  already  purchased  at  the  public 
land-offices  as  much  of  the  public  lands  as  he  was  per- 
mitted to  do  by  the  laws  of  the  United  States  then  in 
force,  he  entered  the  tract  of  land  in  suit  at  the  land- 
office  at  Jeffersonville,  in  the  name  of  the  plaintiff,  Mary 
Lochenour,  who  was  then  his  wife,  taking  the  certificate 
of  purchase  therefor  in  her  name,  and  paying  the  pur- 
chase-money for  the  same  with  his  own  money ;  that  a 
patent  was  afterward,  and  in  due  time,  issued  by  the 
President  of  the  United  States,  upon  such  land-office  cer- 
tificate, in  the  name  of  the  plaintift';  that,  ever  since  his 
said  purchase  of  said  tract  of  land,  he  had  held  fiiU  pos- 
session of  the  same,  claiming  and  using  it  as  his  own,  and 
paying  taxes  upon  it  out  of  his  own  means,  without  any 
objection  from  the  plaintiff  or  any  assertion  of  ownership 
on  her  part ;  that,  during  all  said  period  of  time,  he  had 
cultivated  said  land,  and  had  from  tiane  to  time  made  val- 
uable improvements  thereon  ;  that  he  was  still  in  the  pos- 
session of  said  land,  and,  by  reason  of  the  premises,  the 
owner  in  fee-simple  of  the  same.  Wherefore  the  defend- 
ant prayed  that  his  title  might  be  quieted. 

A  demurrer  having  been  sustained  to  this  counter- 
claim, the  defendant  filed  an  additional  paragraph  byway 
of  counter-claim,  which  was  formally  addressed  to  the  first 
paragraph  of  the  complaint,  setting  up  substantially  the 
same  facts  as  in  the  counter-claim  above  recited,  omitting 
the  reasons  there  assigned  for  purchasing  in  the  name  of 
the  plaintiflT,  but  alleging  that  said  purchase  was  "  with 
the  distinct  understanding"  between  him  and  the  plain- 
tift'  that,  it  was  in  trust  for  him ;  alleging,  also,  that,  al- 
though the  patent  was  issued  in  the  name  of  the  plain- 
tift*,  it  was  really  in  trust  for  him ;  also,  that  the  plaintiff 
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had  obtained  a  decree  of  divorce  from,  and  a  judgment 
for  alimony  against,  him,  in  1874,  which  was  before  the 
<jommencement  of  this  suit.  Wherefore  the  defendant 
again  prayed  that  his  title  might  be  quieted. 

A  demurrer  was  also  sustained  to  this  additional  coun- 
ter-claim. 

There  was  then  a  trial  by  the  court,  and  a  finding  and 
judgment  for  the  plaintiff  for  the  possession  of  the  land. 

It  is  claimed  here,  that,  upon  the  facts  stated  in  the 
<jounter-claim  first  filed,  above  stated,  a  trust  resulted,  by 
implication  of  law,  in  favor  of  the  defendant. 

At  the  time  of  the  purchase  of  the  land  in  suit  from 
the  United  States,  and  until  the  act  concerning  trusts  and 
powers,  approved  June  17th,  1852,  (1  R.  S.  1876,  p.  915 ; 
GlideweU  v,  Spaugh,  26  Ind.  319,)  enacting  differently, 
ivent  into  effect,  it  was  undoubtedly  a  well  recognized 
general  rule  of  law  in  this  State,  that  where,  upon  the 
purchase  of  real  property,  the  conveyance  of  the  legal 
title  was  taken  in  the  name  of  one  person,  while  the 
purchase-money  was  paid  by  another,  a  resulting  or  pre- 
sumptive trust  immediately  arose,  by  virtue  of  the  trans- 
action, in  favor  of  the  person  paying  the  purchase-money. 
Hill  Trustees,  4th  ed.,  p.  91 ;  Elliott  v.  Armstrong^  2  Blackf. 
198 ;  Jenison  v.  Ghraves^  2  Blackf.  440 ;  Blair  v.  Bass^  4 
Blackf.  539 ;  Bamett  v.  Goings,  8  Blackf.  284. 

But  this  rule  was  not  given  a  universal  application. 
If  the  person,  in  whose  name  the  conveyance  of  the  prop- 
-erty  was  taken,  was  one  for  whom  the  party  paying  the 
purchase-money  was  under  a  natural  or  moral  obligation 
to  provide,  no  resulting  or  presumptive  trust  arose  from 
the  fact  of  the  payment  of  the  purchase-money ;  but,  on 
the  contrary,  the  transaction  was  regarded,  prima  facie^ 
as  an  advancement  for  the  benefit  of  the  grantee  under 
the  conveyance.  Hill  Trustees,  4th  ed.,  p.  97 ;  2  Wash- 
burn Real  Property,  4th  ed.,  p.  469. 

As  the  defendant  was  under  a  moral,  as  well  as  legal^ 
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obligation  to  provide  for  the  plaintift',  we  must  regard  the- 
transaction  described  in  the  counter-claim  under  consid- 
eration as,  prima  facie^  an  advancement  to  the  plaintifi*,  and 
not  as  creating  her  a  trustee  for  the  defendant.  Baker  v^ 
Leathers^  3  Ind.  558. 

This  doctrine  of  presumptive  advancement  was  recog- 
nized as  appljnng  expressly  to  the  case  of  a  purchase  by 
a  husband  in  the  name  of  his  wife.     Hill  Trustees,  p.  98- 

It  is  also  claimed  here,  that,  upon  the  facts  stated  in  the- 
counter-claim,  secondly  above  referred  to,  an  express  trust 
was  declared  in  favor  of  the  defendant,  by  virtue  of  h\» 
alleged  "  distinct  understanding  with  the  plaintiff,  that 
the  "  land  in  controversy  was  purchased  in  trust  for  him^ 

But,  to  make  the  declaration  of  an  express  trust  ef- 
fectual, the  person  declaring  it  must  be  capable  of  making- 
such  a  declaration.     Rev.  Stat.  1838,  p.  312,  sec.  5. 

In  the  case  at  bar,  the  plaintiff"  was  a  married  woman,, 
the  wife  of  the  defendant,  at  the  time  the  alleged  decla- 
ration of  an  express  trust  was  made  by  her.  She  wae^ 
therefore,  then  incapable  of  making  such  a  declaration, 
or  of  becoming  a  trustee  for  the  defendant,  in  the  man- 
ner set  forth  in  the  counter-claim  under  discussion. 
2  Washburn  Real  Prop.,  4th  ed.,  p.  205. 

From  what  has  been  said,  it  follows  that  the  demurrer* 
were  correctly  sustained  to  both  of  the  counter-claims. 

As  the  rulings  we  have  made  upon  the  points  consid- 
ered, as  above,  are  practically  decisive,  against  the  appel- 
lant, of  all  the  other  questions  arising  upon  the  record,  it 
is  unnecessary  that  we  shall  extend  this  opinion  by  the- 
further  discussion  of  the  same  principles  in  greater  detaiL 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant. 
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Pbomisbory  Norp. — Blanks. — Principal  and  Agenl, — Where  a  promiraory 
note,  left  blank  as  to  amount,  to  whom  payable,  and  when  and  where  pay- 
able, is  entrusted  by  the  surety  to  the  principal  who  filled  out  the  same, 
payable  to  a  different  person,  and  at  a  different  time  and  place  from  what 
had  been  agreed  upon  between  them,  the  surety,  by  thus  entrusting  the 
note  signed  in  blank  with  his  principal,  made  the  latter  his  agent  for  the 
purpose  of  filling  up  the  blanks,  and  is  bound  by  the  note  as  thus  filled  up. 

From  the  Blackford  Circuit  Court. 

W.  A.  JBonham  and  J.  Cantwell,  for  appellant. 

WoRDjiN,  J. — Suit  by  Williamson,  against  Gothrupt  and 
Henry  J.  Kline,  upon  a  note  executed  by  the  defendants 
to  the  plaintiflT. 

Kline  made  default,  and  Gothrupt  answered.  A  de- 
murrer was  sustained  to  the  second  paragraph  of  Goth- 
rupt's  answer,  and  there  was  final  judgment  for  the  plain- 
tiff. 

Gothrupt  alone  appeals,  and  has  assigned  for  error  the 
sustaining  of  the  demurrer  to  the  second  paragraph  of 
his  answer. 

The  paragraph  of  answer,  as  originally  filed,  to  which 
the  demurrer  was  sustained,  alleged,  in  substance,  that 
Gothrupt  signed  the  note  as  surety  for  Kline ;  that,  when 
he  signed  it,  it  was  blank  as  to  amount,  to  whom  paya- 
ble, and  the  time  when,  and  place  where,  payable ;  and 
that  it  was  afterward  filled  up  by  Kline,  payable  to  a  dif- 
ferent person,  and  at  a  different  time  and  place  from 
what  had  been  agreed  upon  between  him  and  Kline. 

The  demurrer  was  correctly  sustained  to  the  paragraph. 
Gothrupt,  by  leavingthe  note  thus  signed  in  blank  with 
Kline,  made  the  latter  his  agent  for  the  purpose  of  filling 
up  the  blanks,  and  is  bound  by  the  note  as  thus  filled  up. 
Coburn  v.  Webb.,  56  Ind.  96,  and  cases  there  cited ;  Schne- 
wind  V.  Backet^  54  Ind.  248. 

It  is  to  be  gathered  from  the  record  originally  sent  up, 
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and  that  sent  up  in  response  to  a  certiorari^  that,  after  the 
demurrer  had  been  sustained  to  the  paragraph  of  answer, 
the  defendant  made  an  amendment  thereto  by  charging 
Williamson,  the  payee  of  the  note,  with  notice.  But  the 
paragraph  as  amended  was  not  brought  to  the  attention 
of  the  court,  nor  was  it  demurred  to  or  passed  upon. 
The  judgment  below  is  affirmed,  with  costs. 
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"  The  members  of  the  Bar  of  Indiana  and  the  Bar  As- 
sociation of  Indianapolis,  now  assembled,  express  their 
profound  sorrow  for  the  loss  of  their  friend  and  brother, 
the  Honorable  Samuel  H.  Buskirk. 

"  Judge  Buskirk  departed  this  life  at  his  residence  in 
the  city  of  Indianapolis,  on  the  evening  of  the  third  day 
of  April.  1879,  in  the  sixtieth  year  of  his  age.  He  was  a 
native  of  Indiana,  and  his  entire  life  was  spent  within  its 
limits.  He  was  a  man  of  marked  ability,  and  attained 
the  highest  positions  in  the  legislative  and  judicial  ser- 
vice of  the  State.  His  public  life  terminated  with  his 
retirement  from  the  bench  of  the  Supreme  Court.  His 
decisions  place  him  among  the  distinguished  jurists  of 
the  country.  As  a  statesman,  lawyer  and  citizen,  Judge 
Buskirk,  in  a  large  measure,  enjoyed  and  deserved  the 
confidence  and  respect  of  his  fellow  citizens. 

"  He  was  laborious  in  his  profession,  painstaking  in  the 
performance  of  his  duties,  and  was  a  courteous,  genial 
gentleman  in  all  the  relations  of  life. 

*'  His  example  is  worthy  of  imitation  by  his  surviving 
brethren ;  and  they  tender  to  his  bereaved  family  their 
profound  sympathy. 

"  The  Committee  report  the  following  resolution : 

"  Resolvedy  That  the  several  courts  of  the  county  of 
Marion,  and  the  Supreme  Court  of  Indiana,  be  requested 
to  enter  the  foregoing  memorial  upon  their  records,  and 
that  the  secretary  of  this  meeting  furnish  a  copy  of  the 
same  to  the  family  of  our  deceasecl  brother." 

Upon  the  presentation  to  the  Supreme  Court  of  the 
proceedings  of  the  members  of  the  Bar  of  Indiana,  and  of 
the  Bar  Association  of  Indianapolis,  at  a  meeting  held  on 
the  fifth  day  of  April,  1879,  to  express  their  sentiments 
of  sorrow  for  the  loss  of  their  friend  and  brother,  the 

(601) 
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Hon.  Samuel  Hamilton  Buskirk,  Hon.  George  V.  Howk, 
then  Chief  Justice,  on  behalf  of  the  Court,  said : 

The  Judges  of  this  Court  desire  to  unite  with  the 
Bar  of  Indiana,  and  the  Bar  Association  of  Indiana- 
polis, in  their  tribute  of  respect  to  the  memory  of  their 
departed  friend  and  brother,  the  Honorable  Samuel  H. 
Buskirk.  We  have  known  him  long  and  well;  while 
he  was  a  judge  of  this  court,  some  of  us  were  his  bro- 
ther judges,  while  others  of  our  number  were  his  as- 
sociates in  other  walks  of  public  life.  We  all  bear  will- 
ing testimony  to  the  many  good  and  noble  qualitiea  of 
his  head  and  heart.  Gifted  by  nature  with  an  intellect 
above  the  average,  by  close  application  and  unwearied 
labor,  he  won  the  highest  office  in  the  profession  of  his 
choice,  in  his  native  State ;  and,  having  won,  he  adorned 
the  position  by  his  devotion  to  the  discharge  of  duty^ 
and  his  learning  as  a  jurist.  His  treatise  on  the  Practice 
on  Appeals  in  this  Court  has  been,  and  will  continue  to 
be,  of  great  benefit  to  his  brothers,  at  the  bar  and  on  the 
bench ;  and  by  them  his  name  will  not  be  forgotten. 

The  proceedings  and  resolutions  of  the  Bar  of  this 
State,  and  of  the  Bar  Association  of  Indianapolis,  express 
sentiments  and  opinions  in  regard  to  our  deceased  friend 
and  brother,  in  which  we  fully  concur;  and  they  will  be 
entered  at  length  upon  the  order-book  of  this  Court. 
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ABATEMENT  OF  ACTION. 
See  N£  Exeat,  2. 

ACCEPTANCE. 
See  Insuraiice. 

ACTION. 
See  Elections,  7 ;  Railroad,  9, 12. 

Tort. — Oonbraet. — Misjoinder, — The  diRtinction  between  actions  sounding  ii» 
tort  and  actions  sounding  in  contract  was  not  abolished  hy  the  code ; 
nor  can  causes  of  action  of  the  two  classes  be  joined. 
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ADMISSIONS. 
See  MoRTQAQE,  6;  New  Trial,  6. 

ADVANCEMENT. 

1.  Witness. — TbrtUion, — ^In  an  action  for  the  partition  of  lands  descended 
from  the  ancestor  of  the  parties,  where  the  intention  of  the  ancestor  in 
making  a  conveyance  to  one  of  the  parties,  alleged  to  have  been  an  ad- 
yancement,  is  in  issue,  neither  party  is  a  competent  witness  as  to  such 
intention,  unless  required  to  testify  by  the  court  trying  the  cause  or  by 
the  opposite  party.  '  '      IHlle  v.  lFe66,  85 

2.  Scone. —  Voluntary  Oonveyanee. — A  voluntary  conveyance  of  land  by  a  par* 
ent  to  a  child  is  presumed  to  be  intended  as  an  advancement,  but  such 
presumption  may  be  rebutted.  And  all  the  facts  surrounding  the  case,, 
throwing  light  on  the  parent's  intention,  are  admissible  in  evidence.    lb„ 

AFFIDAVIT. 
See  CosrriNUANCE,  3;  Mandate,  7;  Practice,  18;  Venue,  Change  of^ 

AGENCY. 
See  Principal  and  Agent;  Trespass. 

AGREED  STATEMENT. 
See  Attorney,  3. 

ALTERATION. 
See  pROMLsaoRY  Note,  4, 12. 

AMENDMENT. 
Sec  Infant  ;  Justice  of  the  Peace,  1 ;  Promissory  Note,  6 ;  Railroad,  4« 

APPEAL. 
Sec  Ne  Exeat,  2,  3 ;  Railroad,  20 ;  Supreme  Court,  8, 10, 13, 14. 

APPEARANCE. 
See  Promissory  Note,  15 ;  Railroad,  14. 
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APPRAISEMENT. 
See  Exemption, FBOM  Execution. 

ARREST  OF  JUDGMENT. 
See  Railkoad,  16 ;  Will,  2,  3. 

ASSIGNMENT. 
See  Partnership,  1 ;  Promissory  Note,  21,  24;  Tender. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

See  Mistake. 

ASSIGNMENT  OF  ERROR. 
See  MoRTOATE,  4 ;  Practice,  6, 24, 33, 34 ;  Supreme  Court,  11, 16 ;  Will,  2. 

ATTACHMENT. 
See  Sheriff,  1. 

ATTORNEY. 

See  Continuance,  2 ;  Mechanic's  Lien,  4 ;  Principal  and  Agent,  1,  2 ; 

Venue,  Change  of. 

1.  Evidence. — MUigation  of  Damages. — Action  for  Value  of  Profemjonal  Services, 
— In  an  action  to  recover  for  the  value  of  services  alleged  to  have  been 
rendered  by  the  plaintiff,  as  an  attorney,  for  the  defendant,  as  his  client, 
the  latter  offered  to  prove,  under  the  general  denial,  that  such  services 
had  been  rendered  under  a  special  agreement  between  the  parties,  fix- 
ing  the  compensation  therefor  at  a  sum  less  than  that  testified  to  and 
claimed  on  behalf  of  the  plaintiff. 

Held,  that  such  contract  could  not  be  specially  pleaded,  but  was  admissible 
m  evidence  under  the  general  denial,  in  mitigation  of  damages. 

Blizzard  v.  Applegaie,  368 

2.  Same. — Measure  of  Damaaes.  —  Etpert. — In  such  action  the  court  in- 

structed the  jury  trying  the  cause,  that  the  value  of  "services  rendered 
by  an  attorney,"  as  such,  "  can  best  be  shown  by  the  evidence  of  *  • 
persons  engaged  in  the  same  profession,"  and  that,  when  so  shown  by 
intelligent  and  credible  witnesses,  whose  evidence  "  is  not  outweighed 
by  other  evidence  in  the  case,  the  value  *  fixed  by  them  should  be 
the  basis"  of  the  verdict. 
Heidf  that  the  instruction  is  erroneous.  lb. 

3.  Lien  on  Judgment  for  Fees. —  When  taken. — Oollection  by  Clerk. — Coste. — 
Judgment  for  a  certain  sum  having  been  rendered  for  the  plaintiff  in 
an  action,  and  aeainst  him  for  costs  of  the  action  for  a  larger  amount, 
the  judgment  defendant  paid  to  the  clerk  of  the  court  the  amount  of  the 
plaintiff's  judgment,  before  it  had  been  entered  up  on  the  order  book, 
which  was  the  next  day.  The  day  succeeding  such  entry  the  plaintiff's 
attorney  in  such  action  took  a  lien  on  the  said  judgment  for  his  reason- 
able fees,  which  just  equalled  the  amount  of  the  judgment,  and  de- 
manded the  same  of  the  clerk,  which  the  latter  refused,  claiming  the 
right  to  apply  the  same  on  such  judgment  for  costs.  Such  facts,  and 
also  the  insolvency  of  said  judgment  plaintiff,  appearing  from  an 
agreed  statement  submitted  by  the  parties  in  an  action  by  such  attor- 
ney against  the  clerk,  for  the  money  so  collected. 

EeLd,  such  payment  having  been  made  to  the  clerk  prior  to  the  passage  of 
the  act  authorizing  clerks  to  receive  money  on  judgments  of  record, 
that  the  clerk  thereby  became  merely  the  agent  of  the  plaintiff  in  re- 
ceiving the  money  on  the  ratification  of  his  act  by  the  latter,  that  such 
lien  was  taken  in  time,  and  that  the  plaintiff  is  entitled  to  recover. 

Blair  v.  Lanning^  499 
ATTORNEY'S  FEES. 

See  Justice  op  the  Peace,  1 ;  Promissory  Note,  4,  5. 
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BAILMENT. 
See  Township,  3. 

BANKRUPTCY. 

Discharge  Attacked  Cotlaterally. — Fraud. — Xotice. — Jurisdiction, — In  an  action 
by  an  assignee,  against  the  maker,  on  a  promi8»ory  note,  wherein  the 
defendant  pleaded  his  discharge  in  involuntary  bankruptcy  subsequent 
to  the  execution  of  the  note  in  suit,  the  plaintiff  replied,  alleging  that 
such  discharge  had  been  fraudulently  obtained  by  the  bankrupt  hy 
omitting  from  the  schedule  of  his  property  certain  personal  property 
owned  by  him,  and  by  omitting  therefrom  such  note  and  the  names  of 
both  the  assignee  and  payee  thereof;  and  also  alleging  that  neither 
such  assignee  nor  payee  had  received  any  notice  of  such  proceeding,. 
"  according  to  the  law  of  Congress." 

Heldy  on  demurrer,  that  the  reply  is  insufficient. 

Heldy  also,  that  the  averment  as  to  notice  is  a  mere  averment  of  a  conclu- 
sion  of  law,  as  notice  by  publication  to  all  whom  it  may  concern  gives- 
jurisdiction  over  the  persons  of  all  creditors,  whether  they  are  or  are 
not  named  in  the  schedule. 

Held^  also,  that  such  discharge  can  not  be  attacked  collaterally  for  fraud 
or  irregularity  practised  in  the  proceedings  in  which  it  was  obtained. 

Hddj  also,  that  the  remedy  in  such  case  can  be  granted  only  by  the  court 
granting  the  discharge,  on  application  made  within  two  years  there- 
after. Wiley  v.  FUvey,  457 

BASTARDY. 

1.  A  child  begotten  before,  but  bom  after,  the  marriage  of  its  parents  i» 
not  a  bastard.  DoyU  v.  The  S^ate,  ex  r«/.,  dc.,  324 

2.  Jurisdiction  of  Justices. — Fraud. — A  complaint  before  a  justice  of  the  peace*- 
by  a  wife  against  her  husband,  alleged,  that,  prior  to  the  marriage  of 
the  parties,  the  plaintiff  was  pregnant  with  a  child  begotten  by  the  de- 
fendant, and  that  the  latter,  to  avoid  a  prosecution  for  bastardy,  and 
to  procure  the  dismissal  of  a  certain  action  by  ihe  plaintiff  against  an- 
other, had  fraudulently  procured  the  plaintiff  to  marry  him,  and  then 
deserted  her. 

Held^  on  demurrer,  that  the  complaint  is  insufficient  as  a  complaipt  for 
bastardy. 

Held,  also,  that,  though  the  complaint  may  contain  a  good  cause  of  action 
for  divorce  and  alimony,  yet,  as  neither  the  justice,  nor  the  circuit 
court  on  appeal,  has  jurisdiction  of  an  action  for  divorce,  the  complaint 
IB  wholly  insufficient  for  any  purpose.  lb, 

BILL  OF  EXCEPTIONS. 
See  Practice,  10,  14, 18,  23,  27 ;  Supreme  Court,  4. 

1.  Time  of  Filing. — Power  of  Court  to  Grant  Time  Beyond  Term, — When  the 
court  has  once  lixed  the  time  beyond  the  term  within  which  a  party 
must  file  his  bill  of  exceptions,  its  power  is  exhausted,  and  it  can 
only  grant  an  extension  thereof  by  the  joint  consent  of  both  parties. 

Robinson  v.  Johnson,  635- 

2.  Same. — Consent. — Presence  of  Party  in  Court. — The  constructive  presence 

of  the  opposite  party  in  court,  in  such  case,  to  attend  to  the  entry  of 
final  judgment  and  to  answer  to  a  motion  to  tax  costs,  is  not  such  con- 
sent as  will  justify  the  court  in  granting  an  extension  of  such  time. 
Such  bill  of  exceptions  was  taken  out  of  court,  as  between  the  parties, 
when  leave  was  given  to  prepare  and  file  it,  and  any  ex  parte  change  of 
the  entry  of  such  leave,  after  the  close  of  the  term,  was  void.  Ib^ 

3.  Evidence. — Supreme  Court. — The  fact  that,  in  a  bill  of  exceptions  which 
purports  to  contain  all  the  evidence  given  on  the  trial  of  a  cause,  an 
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answer  given  by  a  witness  is  apparently  incomplete  and  unfinished, 
does  not  show  that  any  of  such  evidence  has  been  omitted. 

The  P.,  a  &  St.  L,  R.  W.  Co.  v.  Morton,  539 

BOND. 
See  Constable,  1 ;  Guardian  and  Ward,  1,  2 ;  Township. 

BURDEN  OF  PROOF. 
See  Supreme  Court,  12. 

CASES  OVERRULED. 

St.  Clair  v.  Kcllv,  50  Ind.  535.  Can  v.  McCamipbea,  97 

Logan  r.  Kiser,  25  Ind.  393.  Boai-d  of  Qmm'rSy  etc,  v.  Small,  318 

CHAMPERTY. 
See  Supreme  Court,  6. 

1.  Oonlrad.— The  fact  that  a  contract  is  champertous  may  be  brought  to 
the  attention  of  the  court  where  it  is  the  foundation  of  an  action,  or  a 
defence,  between  the  parties  thereto.  Oreenman  y.  Oohee,  201 

2.  i&Sum<'.— Where,  in  the  course  of  the  trial  of  an  action  not  founded  on  a 
champertouii  contract,  it  incidentally  appears  that  the  action  is  being 
prosecuted  by  the  plaintiff's  attorney,  under  a  champertous  contract, 
the  court  ninv  at  once  dismiss  the  action.  lb, 

m 

CHATTEL  MORTGAGE. 

1.  Stock  of  yferchamlisp  Ijtfi  in  Moiigagor^s  Possession. — A  chattel  mortgage, 
executed  to  a  creditor  by  his  debtor,  upon  a  stock  of  goods  and  mer- 
chandise wliich  apparently  can  only  be  used  by  selling  and  disposing 
of  the  same,  stipulating  that  the  mortgagor  shall  retain  possession  of 
the  mortgaged  ntock,  *^  with  the  privilege  of  using  the  same,"  and  con- 
taining no  stipulation  that  the  mortgsigor  shall  apply  the  proceeds  of 
such  of  said  stock  as  he  shall  sell,  to  the  payment  of  the  mortgage  or 
any  other  debt,  is  void  as  against  the  mortgagor's  other  creditors. 

MoUey  v.  Letts,  11 

2.  Same. — Execution. — Replevin. — Where  a  stock  of  goods  so  mortgaged  and 

left  in  the  mortgagor's  possession  is  levied  upon  by  an  officer,  under  an 
execution  issued  on  a  valid  judgment  against  the  mortgagor,  in  favor 
of  a  creditor  other  than  the  mortgagee,  the  latter  can  not  replevy  the 
same  by  virtue  of  his  mortgage.  lb. 

Z.  Same. —  Verbal  Agreement  to  Apply  Proceeds  (^ Stock. — A  verbal  agreement 
between  such  mortgagor  and  mortgagee,  that  the  former  shall  apply  the 
proceeds  of  such  goods  to  the  payment  of  the  mortgage  debt,  is  invalid 
as  against  one  claiming  the  goods  under  such  execution.  lb. 

CHURCH. 
See  MoRTQAGE,  7  to  10. 

CITIES  AND  TOWNS. 

See  Clarke's  Grant  ;  Liquor  Law,  1  to  8. 

J.  Cily. — Donation  of  Bonds  to  Railroad  Co. — Under  the  act  of  May  4th, 
1869,  "to  enable  cities  to  aid  in  the  construction  of  railroads,"  etc.,  1 
R  S.  1876,  p.  299,  a  citv  incorporated  under  the  general  law  of  this 
State  may,  upon  the  petition  of  a  majority  of  her  resident  freeholders, 
make  a  donation  of  bonds  of  the  city  to  a  railroad  company  to  aid  the 
latter  in  constructing  its  railroad  through  or  into  the  corporate  limits 
of  such  city.  Wilkinson  v.  Vity  of  FiarUy  1 

"2.  Same. — Donation  Ikfined. — The  term  "donation^"  as  used  in  such  act,  means 
an  absolute  gift  or  grant,  made  without  condition  or  consideration.        lb. 

3.  Same. — Enjoining  Tax  to  I\iy  Bonds. — Where  such  a  donation  of  bonds 

has  been  made  pursuant  to  such  a  petition,  and  a  tax  has  been  levied 
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to  pay  the  interest  on  such  bonds,  and  also  to  create  a  sinking  fund  to 
pay  the  principal,  the  collection  of  such  tax  can  be  enjoined  by  a  tax- 
payer in  a  suit  against  such  city  and  her  treasurer,  not  on  grounds  suffi- 
cient merely  to  enjoin  the  making  of  such  donation,  but  only  on  grounds 
constituting  a  valid  legal  defence  to  the  payment  of  the  bonds  in  the 
hands  of  the  present  holders.  lb. 

4-  Same, — Exhibits, — Exhibits  attached  to  the  complaint  in  such  action, 
consisting  of  copies  of  writings  which  are  not  the  foundation  of  the  ac- 
tion, form  no  part  of  the  complaint,  and  can  not  be  looked  to  by  the 
court  in  determining  its  sufficiency.  lb. 

5.  City, — Injunction. — Taxes. — I Iteyal  Assessment. — A  complaint  to  enjoin  the 
collection  of  taxes  must,  to  be  sufficient,  show,  not  mere  irregularities 
in  making  the  assessment,  but  that  it  is  illegal  and  void. 

City  of  Delphi  v,  Bowen,  29 

^.  Same. — Trregularily. — City  Qerk. — County  Auditor. — In  an  action  to  enjoin 
the  collection  of  taxes  assessed  by  a  city,  on  the  ground  that  the  assess- 
ment was  not  made  as  a  basis  of  taxation  under  the  act  of  December 
21st,  1858,  1  G.  A  H.,  p.  85,  an  averment  that  the  assessment  made  was 
irregular  because  the  city  clerk  had  not  procured  from  the  county  audi- 
tor the  copy  required  by  section  26,  1  R.  S.  1876,  p.  278,  is  insufficient, 
as  it  is  the  duty  of  the  auditor  to  furnish  the  same  to  the  clerk.        lb. 

7.  Same, — City  Assessor. — Where  the  appraisement  made  under  said  section 
26  was  adopted,  it  was  not  necessary  to  appoint  a  city  assessor  to  make 
another  assessment.  lb, 

^.  Same. — A  general  averment  that  the  common  council  of  the  city  had 
fraudulently  and  corruptly  placed  all  the  real  estate  in  the  city  on  the 
tax  duplicate,  without  stating  the  particulars  constituting  the  alleged 
fraud,  IS  insufficiei^.  lb. 

d.  Same, — An  averment  that  certain  lots  alleged  to  have  been  illegally  as- 
sessed were  not  taxable,  not  showing  that  they  do  not  lie  within  the 
city  territory,  is  insufficient.  lb. 

10.  Same. — The  laying  out  in  lots  and  platting  of  land  lying  within  a  city 
does  not  take  the  same  out  of  the  city,  nor  exempt  it  from  taxation  for 
city  purposes.  lb. 

11.  Same. — Remedy. — Injunction  is  the  proper  remedy  in  this  State  to  re- 
strain the  collection  of  an  illegal  tax.  lb. 

12.  Tmcn. — Street  Improvement. — Action  to  Recover  for. — Where,  in  an  action 
by  a  contractor,  against  the  owner  of  projHjrty  fronting  on  a  street  in  an 
incorporateti  town,  which  has  been  improved  by  grading  or  gravelline, 
to  recover  the  amount  of  benefits  estimated  as  having  resulted  to  such 
property  by  such  improvement,  the  complaint  fails  to  allege  that  proper 
specifications  of  the  work  had  been  adopted  by  the  board  before  letting 
the  contract  for  such  work,  or  that  such  contract  had  been  let  upon 
specifications  previously  adopted  by  the  board,  or  the  time  and  manner 
of  the  advertisement  for  proposals  given,  or  that  the  board  had  required 
the  defendant  to  pay  the  amount  oi  his  estimate,  it  is  insufficient  on  de- 
murrer. Momev.ClineyWZ 

13.  Same. — KrhiMl.  —  Ebchibits  attached  to  such  complaint,  consisting  of 
copies  of  the  petition  for  such  improvement,  the  record  of  the  action  of 
such  board  thereon,  and  of  other  documents  connected  therewith,  can 
not  be  looked  to  in  determining  the  sufficiency  of  the  complaint.      lb. 

14.  Same. — Cbmmon  Schools. — Power  of  School  Trustees  to  Contract. — An  incor- 
porated town  is  a  distinct  municipal  corporation  for  school  purposes, 
and  is  bound,  as  such,  for  the  contract  price  of  materials  furnished  and 
labor  performed  by  another,  in  the  erection  of  a  school  building  for 
such  town,  under  a  parol  contract  therefor,  made  with  him  by  the 
school  trustees  of  such  town.       School  Town  of  Princeton  v.  GeMiarty  187 
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15.  Same. — Demand. — ^It  is  not  necessary,  in  a  complaint  for  an  amount  al- 
leged to  be  due  on  contract,  to  aver  a  demand  lor  payment.  lb, 

16.  Same. — Action  Against  School  Tmcn. — In  an  action  against  an  incorpo- 
rated school  town,  to  recover  for  materials  furnished  and  labor  performed 
by  the  plaintiff,  in  the  course  of  the  construction  of  a  school-house  for 
such  town,  the  complaint  alleged,  that,  at  the  request  of  the  school 
trustees  and  the  contractor  for  such  building,  such  material  had  been 
furnished  and  such  labor  performed,  on  the  parol  promise  of  such  trus* 
tees  to  pay  a  certain  price  therefor,  out  of  a  certain  amount  due  from 
them  to  such  contractor. 

Heldj  on  demurrer,  that  the  complaint  is  sufficient,  and  that  it  need  not  aver 
that  such  building  had  been  accepted  by  the  trustees,  or  that  anything^ 
was  due  from  them  to  the  contractor.  lb, 

17.  Same. — Improving  Street. — In  an  action  against  a  property  holder  of  a 
to^vn,  to  recover  for  the  value  of  services  rendered  by  the  plaintiff  in 
improving  a  street  bordering  on  the  defendant's  property,  under  a  con- 
tract between  such  town  and  the  plaintiff,  the  complaint  must,  to  be 
sufficient,  allege  facts  showing  that  the  town  had  power  to  bind  the  de- 
fendant, and  had  legally  exercised  it  Anthony  v.  Obofey,  32i^ 

CIVIL  LAW. 
See  Descents,  2. 

CLARKE'S  GRANT. 

1.  Toicn  of  Clarksville. — Judicial  Notice, — Sajpreme  Court, — The  Supreme  Court 
takes  judicial  notice,  as  a  part  of  the  history  of  this  State,  that  the  grant 
of  land  by  the  State  of  Virginia,  commonly  called  Clarke's  Grant,  2  R. 
S.  1876,  p.  711,  was  surveyed  and  located  adjacent  to  the  Falls  of  the 
Ohio  river,  in  the  counties  of  Clarke,  Floyd  4ind  Scott^  in  this  State  ; 
and  also  that  the  town  of  Clarksville  was  located  and  laid  out  abutting^ 
on  the  Ohio  river,  within  such  grant,  in  said  counties  of  Clarke  and 
Floyd.  Carr  v.  McOampbell,  97 

2.  Ad  Amending  Charter  of  Clarksville. — The  act  of  June  17th,  1852.  Special 
Acts  of  1852,  p.  96,  "  amendatory  of  the  charter  of  the  town  ot  Clarks- 
ville," etc.,  has  never  been  amended  or  repealed,  and  is  still  in  full 
force,  and  governs  that  part  of  Clarke's  Grant  laid  off  and  platted  a» 
the  town  of  Clarksville.  16. 

3.  Same. — Incorporation  of  PdH  of  Toim, — Totm  of  Ohio  Falls. — Com  Over- 

I'vled. — Under  such  amendatory  statute  it  was  incompetent  for  any  por- 
tion of  the  town  of  Clarksville  to  organize  itself  into  an  indepenaent 
town ;  and  therefore  the  organization  of  part  of  such  town  under  the 
corporate  name  of  the  town  of  Ohio  Falls  was  void.  St,  Clair  v.  Kelly, 
50  Ind.  535,  overruled.  A. 

4.  Same. — Action  to  Becover  Proceeds  of  Sales  of  Lots, — Parties. — Demand. — 
An  action  against  the  successors  of  the  trustees  nominated  in  the  act 
of  the  State  of  Virginia,  2  R.  S.  1876,  p.  711,  to  compel  them  to  sur- 
render up  the  books  and  papers  connected  with,  and  the  proceeds  of,  the 

«  sales  of  the  lots  laid  out  and  platted  as  the  town  of  Clarksville  under 
such  grant,  can  be  maintained  only  by  the  board  of  trustees  of  such 
to^vn,  elected  by  virtue  of  the  provisions  of  the  act  amending  the  char- 
ter of  the  town  of  Clarksville,  siipm,  after  demand  made  by  such  board 
on  such  successors,  and  refusal  by  the  latter.  lb. 

5.  Same. — Mandate. — Pleading. — A  mere  citizen  of  such  town  can  not  com- 

pel such  surrender,  by  mandate  or  otherwise,  even  though  he  allege 
himself  to  be  suing  for  the  benefit  of  all  the  citizens  thereof.  Jb. 

6.  Same. — Power  of  Tnintees  to  Loan. — Promissory  Note. — Under  section  2  of 

the  act  of  the  Legislature  of  Virginia  of  1783,  concerning  Clarke's  Grant, 
2  R.  S.  1876,  p.  711,  the  trustees  mentioned  therein,  and  their  successors, 
had  power  to  loan  out  the  proceeds  of  the  sales  of  lots  in  the  town  of 
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Clarksville,  taking  therefor,  payable  to  such  tmatees,  the  promissory 
note  of  the  borrower.  Evnng  v.  TrusUes,  etc.,  129 

7.  Same. — Loan  to  One  of  TnuAeeB. — It  is  no  defence  to  such  a  note  that  the 
borrower  was  himself  one  of  such  trustees,  at  the  time  he  borrowed 
such  money  and  executed  such  note.  26. 

8.  Same, — Number  of  SVu^fes. — Municipal  Bofwers  of. — By  the  act  of  June 

17th,  1852,  Special  Acts  1852,  p.  96,  "  amendatory  of  the  charter  of  the 
town  of  ClarKsville,"  etc.,  the  number  of  such  trustees  was  reduced  to 
three,  and  corporate  municipal  powers  were  thereby  conferred  upon 
them.  lb, 

CLAEKSVILLE. 

See  Clarke's  Grant. 

COMMON  CARRIER. 

1.  Bailroad, — Rejuaal  to  Transport  Freight. — In  an  action  against  a  railroad 
company,  by  a  shipper  of  grain,  the  complaint  alleged  that  the  defend- 
ant, while  operating  a  certain  line  of  railroad  running  from  a  certain 

ftlace,  through  the  plaintiffs  place  of  business,  to  another  point,  pub- 
icly  held  herself  out  as  a  common  carrier  for  hire  along  sucn  railroad; 
that  it  was  the  duty  of  the  defendant  to  provide  the  usual  and  neces- 
sary means  for  transporting  grain  along  such  line,  from  plaintiff's  place 
of  JbusinesA;  which  was  a  station  on  such  railroad;  that  the  plaintiff, 
at  a  certain  time,  had  purchased  a  certain  quantity  of  grain  for  ship- 
ment on  defendant's  railroad,  but  that  the  defendant,  though  often 
requested  so  to  do,  failed  to  lurnish  tlie  means  necessary  for  trans- 
portation, and  refused  to  receive  and  transport  such  grain. 
Hddy  on  demurrer,  that  the  complaint  states  a  cause  of  action  arising  ex  de- 
licto, and  not  ex  contractu.  P.,  C.  <fe  St.  L.  R,  W.  Co.  v.  Morton,  539 

2.  Same. — Implied  Obligation. — Connecting  Lines. — The  implied  obligation  of 

a  common  carrier,  arising  from  his  relation  to  the  public,  is  limited  by 
the  termini  of  its  own  route;  and  the  fact  that  it  has  connections  with 
other  routes,  extending  beyond  its  own  termini,  which  it  does  not  op- 
erate, control  or  own,  does  not,  in  the  absence  of  a  special  contract  so 
to  do,  make  it  liable  as  a  common  carrier  for  a  failure  to  carry,  or  fur- 
nish means  to  carry,  merchandise  over  such  other  routes.  lb. 

3.  Same. — Means  of  Transportation. — Such  common  carrier  is  not  bound  by 
his  general  public  obligation  to  provide  other  means  of  transportation 
than  such  as  it  owns,  uses  or  holds  out  to  the  public  on  its  own  route 
for  that  purpose.  •  i6. 

4.  Same. — Damages. — Evidence. — In  an  action  against  a  common  carrier 
for  damages  in  refusing  to  receive  and  transport  grain  properly  stored 
for  transportation,  it  is  competent  for  the  plaintiff  to  give  evidence 
showing  that,  because  of  such  refusal,  his  grain  became  heated  and 
spoiled,  notwithstanding  the  fact  that  such  damage  resulted  from 
something  inherent  in  the  nature  of  the  grain  itself.  lb, 

COMMON  LAW. 
See  Descents,  2 ;  Promissory  Note,  3. 

COMMON  SCHOOLS. 
See  CrnES  and  Towns,  14  to  16 ;  Township. 

CONSTABLE. 

See  Exemption  from  Execution. 

1.  Action  for  Fhilure  to  Levy. — Supreme  Court. — In  an  action  against  a  con- 
stable and  his  sureties,  upon  his  official  bond,  on  the  relation  of  a 
judgment  creditor,  it  was  alleged  in  the  complaint,  and  evidence  waa 

Vol.  LXI.— 89 
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giyen  on  the  trial  tending  to  show,  that  an  execution  had  been  issued 
on  a  judgment  of  a  jugtice  of  the  peace,  in  favor  of  the  relator,  against 
anotner ;  that  it  was  placed  in  the  hands  of  the  defendant  for  collec- 
tion ;  that,  though  such  execution  defendant  had  property  within  the 
defendant's  bailiwick,  subject  to  execution,  and  sufficient  to  satisfy  the 
relator's  claim,  the  aefendant  had  failed  and  refused  to  levy  on  the 
same,  tboueh  requested  so  to  do  and  the  property  pointed  out  by  the 
relator,  and  had  returned  the  execution  unsatisfied. 
Hdd,  that  a  finding  against  the  defendant  will  not  be  disturbed  by  the  Su- 
preme Court  on  appeal.  MUler  v.  The  StaUy  ex  rd.,  etc.,  503 

2.  Same. — Judgment  for  OwUt. — Damages, — In  such  action  it  is  proper  that  the 
judgment  include  the  costs  recovered  by  the  platntifi*  against  such  judg- 
ment defendant,  whether  they  have  been  paid  by  the  relator  or  not,  lb. 

3.  Same. — Evidence. — Docket  of  Justice  of  Peace. — The  docket  of  such  justice 
containing  such  judgment,  when  properly  identified,  ia  competent  evi- 
dence to  establish  the  rendition  of  such  judgment.  lb, 

KoTE.  In  volume  60  of  these  reports,  by  means  of  a  mistake  made  by  others 
aft^  the  work  had  passed  out  of  the  Reporter's  hands,  the  items  of  the 
index  relating  to  Conotables  were  made  to  appear  under  the  head  of 

CONSPIKACT.  RbPOKTEB. 

CONSTITUTIONAL  LAW. 
See  Pbomissory  Note,  23;  Turnpike,  1;  Wiu^  6. 

CONTESTED  ELECTION. 
See  Elbctionb;  Mandate,  14,  15. 

CONTINUANCR 

See  Supreme  Court,  11. 

1.  Absent  Witness, — Where  an  application  for  a  continuance  is  based  upon 
the  alleged  absence  of  a  material  witness,  an  admission  by  the  opposite 
party  that  such  witness,  if  present,  would  testify  to  the  facts  alleged  in 
the  affidavit,  as  true,  obviates  any  necessity  for  a  continuance  on  that 
ground.  Whitehall  v.  Lane^  93 

S.  Absence  of  Attorney. — Where,  from  the  facts  alleged  in  an  application  for 
a  continuance  on  account  oi  the  absence  of  the  applicant's  attorney,  and 
from  the  record  it  does  not  appear  that  the  applicant  was  prejudiced 
thereby,  the  Supreme  Court,  on  appeal,  can  not  say  that  the  action  of 
the  lower  court  in  refusing  the  continuance  asked  was  erroneous.        lb. 

3.  Absent  Witness. — Affidavit. — An 'affidavit  for  a  continuance  on  account  of 
the  absence  of  a  witness,  which  does  not  show  the  materiality  of  the 
evidence  of  such  witness,  nor  when  his  attendance  can  be  procured,  is 
insufficient.  Lomax  v.  McKinney,  374 

CONTRACT. 

See  Action;  Champerty;  Chattel  Mortgage,  3;  Common  Cabrier,  1; 
Conveyance,  1;  Insurance;  Lottery;  Probcissory  Note,  3,  7; 
Railroad,  9, 10. 

1.  Action  for  Goods  Sold  to  Third  Person, — Etndenee.--ISattUe  of  FVauds, — In 
an  action  to  recover  for  the  value  of  goods  sold  and  delivered  and  work 
and  labor  performed,  the  evidence  for  the  plaintiff  showed,  that  a  third 
person  had  contracted  with  the  defendant  to  furnish  the  material,  and 
to  perform  the  labor,  in  the  construction  of  a  building  for  the  defend- 
ant; that  the  defendant  had  told  the  plaintiff  to  let  such  third  person 
I* have  whatever  he  called  for,  and  he,"  the  defendant,  "would  pay  for 
it;"  that  the  plaintiff  had  accordingly  delivered  the  goods  in  contro- 
versy to  such  third  person,  and  performed  the  labor,  at  his  request,  and 
charged  the  same  to  his  own  separate  account. 

Held,  that  the  evidence  establishes  no  contract  with  the  defendant,  and  that 
he  is  not  liable. 
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Heldt  also,  that  |io  qnestion  as  to  the  statute  of  frauds  arises  io  the  cause. 

Lonuix  Y.  McKinneyy  374ji 

2.  BreaoK, — Pteading, — Parkunhip, — In  an  action  for  damages  for  a  breach 
of  contract,  the  complaint  alleged,  that,  at  a  certain  date,  the  plaintiff 
and  the  defendant  had  executed  a  written  contract,  by  the  terms  of 
which  the  defendant  was  to  furnish  all  the  buildings,  machinery, 
power  and  capital,  and  the  plaintiff  was  to  perform  all  the  labor  nec- 
essary tor  manufacturing  all  the  raw  material  of  a  certain  kind,  which 
could  be  purchased  at  a  certain  place  by  the  plaintiff,  at  a  price  not 
exceeding  the  ruling  market  price  at  a  certain  other  place;  that  such 
contract  should  terminate  at  a  specified  time;  that  the  defendant  should 
make  all  sales  of  the  manufactured  article,  and  collect  pay  therefor; 
and  that  he  should  pay  to  the  plaintiff,  as  compensation  for  his  ser- 
vices, a  certain  proportion  of  the  net  profits  which  should  be  realized. 

The  several  paragraphs  alleged  severally  as  breaches,  that,  though  the 
plaintiff  had  fullv  performed,  and  was  still  ready  to  perform,  his  part 
of  the  contract,  the  defendant  had,  prior  to  the  expiration  oi  the  con- 
tract, failed  and  refused  to  furnish  the  power  necessary  to  carry  on  the 
manufacture  of  such  raw  material,  of  wliich  a  laree  quantity  remained 
on  hand ;  that,  prior  to  such  time,  the  power  had  become  entirely  in- 
sufficient, of  which  the  defendant  had  notice,  but  which  he  failed  to 
rectify,  though  a  large  quantity  of  raw  material  remained  on  hand, 
not  manufactured;  tnat  the  defendant  had  failed  to  provide  adequate 
machinery,  buildings  and  power;  and  that  the  defendant  had  fiiiled 
and  refused  to  furnish  the  capital  necessarjr  for  carrying  on  the  busi- 
ness and  purchasing  all  of  such  raw  material,  though  the  same  could 
have  been  purchas^  at  the  price  specified. 

HeU  on  demurrer,  that  such  breaches  were  well  assigned. 

^dd,  also,  that  the  parties  to  the  contract  did  not  thereby  become  partners. 

Boyee  v.  Brady,  432 

8.  Samt.-^Emdenee, — MeoMvre  of  Damages — It  was  competent  for  the  de- 
fendant in  such  action  to  introduce  evidence  of  the  value  of  the  manu- 
factured article  at  the  place  where  it  was  manufactured,  during  the  ex- 
istence of  such  oontract,  in  order  to  ascertain  the  net  profits.  lb, 

OONTKIBDTION. 

8m  PBOMiaSOBT  Koox,  2. 

CONVERSION. 
See  Trxspabb. 

CONVEYANCE. 

See  Advancement;  PROMiBaoRT  Note,  24;  Railroad,  10;  Sheriff's  Sale. 

1,  Breach  <^  WarraiUy, — Oantuet  io  SdL — ZVuMtpo/  and  A^erU, — Boundaries 
Pointed  out  by  Agent. — I\'e8umjitum, — The  title  to  certain  real  estate,  and 
the  appurtenances  thereunto  belonging,  being  property  designed  and 
nsed  for  certain  manufacturing  purposes,  was  nominally  vested  in  the 

§  resident  of  a  banking  corporation,  which  was  the  real  owner  thereof, 
uch  corporation,  being  desirous  of  selling  such  property,  the  boun- 
daries of  which  could  not  be  determined  by  an  inspection  of  the  descrip- 
tion contained  in  its  title  deeds,  its  president,  as  its  authoriied  agent, 
pointed  out  to  one  negotiating  for  the  purchase  of  such  property  certain 
lines  as  the  true  boundaries  thereof,  and  the  latter,  relying  on  such  rep- 
resentations, purchased  the  property  pointed  out  for  a  certain  sum,  and 
received  a  conveyance,  containing  covenants  of  general  warranty,  exe- 
cuted by  such  corporation,  in  the  name  of  its  president,  and  in  the 
name  of  the  latter  personally,  of  a  tract  of  land  embracing  the  property 
really  belonging  to  such  corporation  and  a  tract  of  land  belonging  to  a 
third  person,  but  omitting,  without  his  knowledge,  a  part  of  the  prop- 
erty represented  to  him  as  included  in  the  piuchade. 
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Hdd,  in  an  action  by  the  purchafler,  against  such  corporation  and  its  presi- 
dent jointly,  for  damages  for  a  breach  of  its  warranty ,  because  of  its  con- 
Teyance  of  the  property  of  such  third  person,  and  because  of  its  failure 
to  convey  the  omitted  portion,  which  also  belonged  to  another,  that  the 
corporation  was  bound  by  the  representations  of  its  agents,  and  is  liable 
for  damages. 

Sddy  also,  the  contrary  not  appearing,  that  it  is  presumed  that  the  pur- 
chase was  made  by  the  plaintiff  for  the  purpose  of  carrying  on  the 
manufacturing  business  for  which  the  property  had  been  designed  and 
used.  Fini  National  Bankf  etc.,  v.  VoUerf  153 

2.  Same, — Measure  tjj  Damagee, — An  instruction  to  the  jury  in  such  case, 
that,  in  determining  the  measure  of  the  plaintiff's  damages,  they  could 
not  consider  the  purpose  for  which  the  property  was  purchased,  was 
properly  refused;  and  a  modification  thereof,  that  the  purpose  for 
which  the  property  was  sold  by  the  defendants  and  purchased  by  the 
plaintiff  properly  entered  into  the  question  of  damages,  did  not  harm 
the  defendants.  i&. 

3.  DeeceiU, — Beal  Estate  Held  6y  Wife  in  Virtue  of  Brevioue  Marriage. — A 
conveyance  by  a  married  woman  and  her  husband,  of  real  estate  de- 
scended to  her  from  a  deceased  former  husband,  is  inoperative. 

Chiner  v.  Butler,  362 

4.  Same, —  OoveruaU, — Breach, — lAabUity  of  Hiuband  and  Wife, — If  such  a 
•  conveyance  be  made  by  a  deed  containing  general  covenants  of  war- 
ranty, in  which  both  the  wife  and  her  husband  join,  he  alone  is  liable 
for  a  breach  of  such  covenants.  lb. 

5.  Same, — Pleading, — Beacission, — Surplusage. — In  an  action  by  the  CTantee  of 

real  estate  so  held,  against  the  husband  and  wife,  for  a  breach  of  the  cove- 
nants of  warranty  contained  in  the  deed,  an  allegation  in  the  complaint 
that  the  plaintiff  had  reconveyed  and  delivered  possession  of  the  land  to 
her  is  unnecessary,  and  should  be  regarded  as  mere  surplusage.         JS>. 

COPY  OF  WRITTEN  INSTRUMENT. 
See  Fleadino,  3;  Promissory  Note,  6, 11. 

CORPORATION. 
See  Pbikcifai.  akd  Agent,  3,  4;  PROsnasoRY  Note,  23;  Turnpike,  5. 

COSTS. 
See  Attorney,  3 ;  Constable  ;  Decedents'  Estates,  3,  4 ;  Set-Off. 

COUNTER-CLAIM. 
See  Elections,  6 ;  Partnership,  3. 

COUNTY  AUDITOR. 
See  CrriEB  and  Towns,  6 ;  Turnpike,  2,  3. 

COUNTY  CLERK. 
See  Attorney,  3 ;  Mandate,  15 ;  Sheriff,  2 ;  Sheriff's  Saleb^  7. 

COUNTY  COMMISSIONERS. 
See  Highway;  Mandate,  I  to  II,  14, 15;  Township,  3, 4. 

COUNTY-SEAT. 

See  Mandate,  7  to  11. 

COUNTY  SUPERINTENDENT, 
See  Township,  3. 

COVENANT. 
See  Conveyance. 
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CRIMINAL  LAW. 

1.  Indietmenl, — Orand  Larceny. — Petit  Larceny, — Former  OonvictUfn, — A  for- 
mer conviction  of  petit  larceny  should  not  be  alleged  against  the  defend- 
ant in  an  indictment  for  grand  larceny.  Good  v.  I'he  State,  69 

2.  Same. — Motion  to  Quash, — P/aciicc.— Where,  in  such  case,  the  allegation 

charging  grand  larceny  is  sufficient,  a  motion  to  quash  the  whole  in- 
dictment should  be  overruled,  but  a  motion  to  quash  the  allegation  of  a 
former  conviction  of  petit  larceny  should  be  sustained.  Ih, 

8.  Same. — Evidence. — Statement  of  Third  Persom. — Statements  made  by  third 
persons  in  the  absence  of  the  defendant  are  not  admissible  in  evidence 
against  him.  lb, 

4,  Larceny. — Indictment. — Particularity  of  Description  cf  Property  Stolen. — 
Evidence. — Where  an  indictment  for  larceny  contains  a  particular^ 
though  unnecessary,  description  of  the  property  alleged  to  have  been 
stolen,  by  way  of  identifying  it,  the  evidence  must,  to  warrant  a  con- 
viction, establish  such  description.  Morgan  v.  The  State,  447 

6.  Sam^ — Variance. — Evidence  of  the  larceny  of  a  "Smith  &  Wesson"  re- 
volver will  not  justify  a  conviction  under  an  indictment  charging  the 
larceny  of  a  "  Smith  &  Weston  "  revolver.  lb. 

CUSTOM. 
See  Trespass,  3. 

DAMAGES. 

See  Attobney,  1,  2;  Common  Carrier,  4;  Constable,  2;  Contract,  3; 

Promissory  Note,  18;  Railroad,  8. 

DECEDENTS'  ESTATES. 
See  Descents,  5 ;  Partnership. 

1.  Witneaa. —  Widow. — Evidence. — In  an  action  to  enforce  the  collection  of  a 
claim  alleged  to  be  due  from  the  estate  of  a  decedent,  the  widow  is  a 
competent  witness  as  to  any  material  fact  in  relation  to  such  claim,  of 
which  she  has  personal  knowledge,  not  communicated  to  her  by  the  de- 
cedent during  the  marriage  relation,  an(f  also  as  to  any  competent  and 
relevant  conversation  in  relation  to  such  claim,  had  in  her  presence  and 
hearing  between  the  decedent  and  a  third  person.       Moyd  v.  3£Uler,  224 

2.  Same. — Partnership. — Dissolution  of. — Promissory  Note. — In  an  action  to 

enforce  the  collection,  against  the  estate  of  a  decedent,  of  a  promissory 
note  purporting  and  alleged  to  have  been  executed  by  the  de^i^edent  and 
another  as  partners,  in  the  partner.ship  name,  it  is  competent  for  the  de- 
fendant to  prove  that  such  note  had  been  executed  by  such  other  person, 
in  the  name  of  a  partnership  formerly  existing  between  them,  that  such 
partnership  had  been  dissolved  and  settled  prior  to  the  execution  of  such 
note,  and  that  the  proceeds  of  the  same  had  resulted  solely  to  the  benefit 
of  such  person.  lb, 

3.  Costs. — Taxation  of,  on  Claim  Against  Estate. — Before  a  court  is  author- 
ized, under  section  62,  2  R.  S.  1876,  p.  512,  of  the  act  in  relation  to  the 
settlement  of  decedents'  estates,  to  tax  against  the  claimant  the  costs 
accrued  in  enforcing  the  collection  of  a  claim  against  a  decedent's  es- 
tate, it  must  appear  that  such  claim  was  filed  more  than  one  year  sub- 
sequent, not  merely  to  the  issuing  of  letters  of  administration,  but  also 
to  the  giving  of  due  notice  thereof.  16. 

4.  Same. — Where  a  claim  filed  more  than  one  year  subsequent  to  the  issuing 
of  such  letters  and  the  giving  of  such  notice  is  allowed,  the  claimant  is 
liable  onlv  for  the  costs  made  by  himself,  and  not  for  those  made  by 
the  defendant.  lb, 

6.  Action  against  Former  Administrator. —  Frattd. — Approval  of  Administrator's 
Beport, — ^In  an  action  against  a  former  administrator  of  an  estate,  by 
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hU  successor,  to  recover  for  certain  assets  of  the  estate  alleged  to  have 
been  fraudulently  misappropriated  and  converted  by  the  defendant,  an 
answer  alleging  that  the  defendant  had  fully  reported  to  the  proper 
court  concerning  such  assets,  and  that  such  report  had  been  approved 
by  the  court,  and  the  defendant  discharged  from  his  trust,  more  thatt 
three  years  prior  to  the  commencement  of  such  action,  is  sufficient. 

sSanden  v.  Lqy,  298 

6.  Same, — Attacking  Judgment  ColkUeraUy, — Such  approval  is  a  judgment  ot 

a  court  of  record,  and  can  not  be  attacked  collaterally,  but  only  by  a 
direct  proceeding  to  set  the  same  aside.  lb, 

7.  PromigsOTy  Note. — Mortage, — Action  by  Widow  </  Payee. — Settlement  </ 
Decedent's  Eetate  by  Hews. — Partia. — In  an  action  by  A.,  against  B.  and 
C,  on  a  promissory  note,  and  to  foreclose  a  mortgoge  securing  its  pay- 
ment, both  executed  by  B.,  the  complaint  alleged  that  the  payee  had 
died  intestate,  leaving  A.  as  his  widow  and  C.  as  his  heir ;  that  A.  and 
C,  being  of  full  age,  had  made  an  amicable  settlement  of  the  decedent's 
estate,  and  that  such  note  had  been  assigned  by  C.  to  A.,  by  deliveryi 
as  part  of  her  distributive  share;  that  an  administrator  of  such  de- 
cedent's estate  had  been  appointed,  wlio  had  fully  settled  such  estate, 
and  been  discharged  from  his  trust,  after  reporting  such  amicable  set- 
tlement by  A.  and  C.  to  the  proper  court,  which  had  approved  the  same. 

Heldf  on  demurrer,  that  the  complaint  shows  a  good  cause  oi  action  in  favor 

of  the  plaintiff. 
Held,  also,  that  such  administrator  was  neither  a  necessary  nor  proper  party 

to  the  action.  WeaUrfidi  ▼.  SjptBttoeTj  999 

DEMAND. 

See  CiTiis  AND  Towns,  15;  CLAKKEfs  Grant,  4 ;  Exemption  from  £ze« 
cuTioN,  3;  Mechanic's  Lien,  3;  pRiNCiPAii  and  Agent,  1,  2. 

DEMURRER. 

See  Elections,  4 ;  Mandate,  6 ;  New  Trial,  5 ,  Practice,  4, 5, 6, 7, 24, 30; 
Promissory  Note,  11 ;  Set-Off;  Township,  2. 

DESCENTS. 
See  Conveyance,  3  to  5. 

1.  Degree  of  Kindred. — Ride  for  Computing. — The  degrees  of  kindred  are 
computed  in  this  State  according  to  the  rules  of  the  civil  law. 

Qoud  V.  £rwie,  171 

2.  Same. — Common  Law. — Civil  Law.— Neither  the  oommon  nor  civil  law 
canons  of  descent  were  ever  in  force,  as  such,  in  this  State.  lb, 

3.  Same. — StattUe  of  Deacenis. — The  statute  of  descents  in  this  State  covers 
every  conceivable  state  of  circumstances  that  can  surround  the  de- 
scent of  property.  /5. 

4.  Same. — Crreat-Grandmother. — Great  Aunt  or  Unde. — Under  section  5, 1  R. 

S.  1876,  p.  409,  of  the  statute  of  descents  of  this  State^  the  real  estate 
of  an  intestate  descends  to  a  great-grandmother,  as  being  "the  next  of 
kin  in  equal  degree  of  consanguinity,"  in  preference  to  a  great  aunt  or 
uncle  of  the  same  paternal  or  maternal  line.  lb, 

5.  Lease. — Life-Estate  q/"  Widow  in  Mines. — The  owner  of  certain  real  estate, 
having  leased  the  same  for  a  certain  period,  for  mining  purposes,  in 
consideration  of  a  certain  royalty  to  be  paid  him  by  the  lessee,  died 
testate,  leaving  surviving?  him  a  widow  by  whom  he  had  no  children, 
and  also  children  by  a  former  marriage.  The  widow,  having  elected  to 
take  under  the  statute,  claimed  one-third  of  the  royalty  accruing  after 
the  testator's  death,  whereupon  the  executor,  being  authorized  by  the 
will  to  collect  the  rents  of  the  real  estate  to  pay  the  testator's  debts 
and  bequests,  brought  suit  against  the  widow  and  the  lessee,  who  had 
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paid  him  the  other  two^thirds,  to  collect  the  remaining  third  of  such 

royalty. 
Hddf  that  the  widow  took  a  life-entate  in  one-third  of  such  realty,  which 

vested  in  her  from  the  date  of  the  testator's  death. 
Hdd,  also,  that  she  is  entitled  to  an  undivided  interest  in  such  mines,  and 

that  therefore  the  plaintiff  can  not  recover.         Hendiix  v.  McBeth,  473 

DITCHES  AND  DRAINa 

L  Adion  to  OoUeet  AtsettmenL — Ad  qi  1867. — FoundatUm  <^  Adiofa, — In  an 
action  to  enforce  the  collection  of  an  asaessment  against  a  tract  of  land, 
for  draining  purposes,  made  under  the  act  of  March  11th,  1867,  Acts 
1867,  Beg.  Sess.,  p.  186,  the  assessment  itself  is  the  foundation  of  th6 
action.  Gonetf  v.  7o^  388 

2.  SavM, — Beearding  AsgeamnenL — Eifidenee. — An  assessment  made  under 
such  act  should  have  been  recorded  in  the  mortsase  record,  and  not  in 
the  miscellaneous  record ;  and  therefore  a  certined  copy  of  such  an  as- 
sessment recorded  in  the  latter  record  is  not  competent  evidence.      25. 

DIVORCE. 
See  Bajstabdy,  2. 

DONATION. 
See  Cities  akd  Towns,  1  to  4. 

DURESS. 
See  LiQUOK  Law,  8. 

ELECTIONS. 
See  Mandate,  12  to  15. 

1 .  Crmieding  Eiedion. — Quo  Warranto, — Information  hy  ProKevMng  A  tlorney. — 
An  informationby  a  prosecuting  attorney, filed  against  an  alleged  usurper 
of  a  public  office,  need  contain  simply  a  plain  statement  of  the  faoCa 
which  constitute  the  grounds  of  the  proceeding,  addressed  to  the  court, 
alleging  the  name  of  the  person  rightfully  entitled  to  the  office,  and  aver- 
ring his  right  thereto.  Iteynolda  v.  The  State,  ex  rd.  TUutf  392 

2.  Same, — Informaiion  by  Oontedor, — An  information  may,  in  such  case,  be 
filed  by  any  person  who  claims  an  interest  in  such  office ;  but  it  must 
contain,  not  simply  the  statement  required  in  an  information  filed  by 
a  prosecuting  attorney,  but  allegations  showing  his  interest  in  the  mat- 
ter, stating  all  the  facts  necessary  to  establish  the  conclusion  of  law,  that 
he  is  entitled  to  the  office,  25. 

3.  Same. — Necesaary  Averments. — EligibiUiy, — An  information,  in  such  case^ 
filed  by  one  who  claims  to  have  been  elected  to  a  public  office,  at  a  particu- 
lar election,  as  the  snccessor  therein  of  the  alle^ped  usurper,  must  show, 
that,  at  the  date  of  his  alleged  election,  he  was  eligible  to  such  office,  and 
that  he  had  received  the  highest  number  of  votes  then  cast.  25, 

4.  Same. — Pradiee, — Demurrer, — Motion  to  Make  Certain, — Where  the  infor- 
mation simply  avers  a  material  fact  in  an  uncertain  or  indefinite  man- 
ner, the  defect  is  reached  by  a  motion  to  make  it  more  certain ;  but  whoa 
such  fact  is  entirely  omitted,  the  defect  is  reached  by  demurrer  for  in- 
sufficiency, lb, 

5.  Same.-^Argumenlative  Denial, — Harmless  Error, — Where  the  matters  al- 

leged in  a  paragraph  of  answer,  in  such  case,  amount  only  to  an  argu- 
mentative denial  of  the  facts  alleged  in  the  information,  they  can  be 
given  in  evidence  under  the  general  denial ;  and,  where  the  latter  is 
pleaded,  the  sustaining  of  a  demurrer  to  the  former  is  harmless.        25. 

6.  Same, — Counter- Claim, — Counter-Information, — AVhere  an  answer  is  filed  to 

such  an  information,  in  the  nature  of  a  counter-claim  or  counter-inform 
mation,  allying  the  defendant's  right  to  such  office,  as  his  own  successorf 
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by  virtue  of  an  election,  it  must  ayer  the  facts  as  to  his  election  and  eligi- 
bility, as  fully  as  the  same  ought  to  be  averred  in  the  information.  lb. 

7.  Same. — Action, — An  information  in  the  nature  of  a  quo  toarranio  is  a  civil 

action.  lb. 

8.  Same. — Trial  by  Jury. — Either  party  to  such  proceeding  is  entitled,  as  of 
right,  to  demand  a  trial  by  jury.  lb. 

9.  Same. — Refuted  of  TVial  by  Jury. — The  refusal  of  a  court  to  grant  a  trial 
by  jury  to  a  party  entitled  to  and  demanding  it  is  a  substantial  error, 
notwithstanding  the  fact,  that,  by  the  record,  it  appears  that  substantial 
justice  was  done.  lb. 

10.  Same. — Evidenee. — Ballots. — ^In  all  cases  wherein  the  right  to  an  elective 
office  is  the  subject-matter  of  an  action,  \%'hethpr  in  a  statutory  proceed- 
ing to  contest  an  election,  or  in  a  proce-  ding  in  the  nature  of  a  quo  war' 
rarUOj  the  ballots  cast  by  the  electors  at  sucii  «;lection,  when  preserved 
according  to  the  statute,  and  properly  identified,  are  the  primary  and 
original  evidence  by  means  of  which  the  result  of  such  election  is  to  be 
determined.  lb. 

11.  Same. — SttUemerU  of  Board  of  Oanvataers.  — The  statement  and  declaration 
of  the  result  of  a  general  election,  made  by  the  board  of  canvassers,  are, 
at  most,  merely  prima  facie  evidence  of  the  result.  lb, 

EQUITY. 
See  Promissory  Note,  3. 

ESTOPPEL. 
See  Mechanic's  Lien,  4. 

EVICTION. 
See  Promissory  Note,  24. 

EVIDENCE. 

See  ADVAycEMBMT;  Attorney,  1,  2;  Bill  of  Exceptions,  3;  Common 
Carrier,  4;  Constable,  3;  Odntraci-,  1,  3;  Decedents'  I^ateb,  1 ; 
Ditches  and  Drains,  2;  Elections,  10,  11;  Forcible  Entry  akd 
Detainer,  2;  Guardian  and  Ward,  3,  4 ;  Justice  op  the  Peace,  2; 
Mortgage,  6 ;  New  Trial,  1, 4, 5, 6 ;  Practice,  9, 10, 11, 17, 23, 26, 35; 
Promissory  Note,  13, 16 ;  Railroad,  1, 3, 14, 17, 18 ;  Supreme  Court  , 
5,  7, 12, 14, 16;  Trespass,  1 ;  Will,  10. 

1.  Statutes  of  Foreign  State. — A  volume  purporting  on  its  title  page  to  be 

the  statutes  of  nnother  State  **  PubliBhed  by  Authority,"  is  admissible 
in  eyidence  in  this  State  without  further  proof  of  its  authenticity. 

Botkrock  V.  Perhinson,  39 

2.  Same. — Harmless  Error. — The  admission  of  immaterial  evidence  which 
works  no  harm  to  either  party  is  a  harmless  error.  IB, 

EXCEPTION. 
See  Practice,  10,  27 ;  Supreme  Court,  16. 

EXECUTION. 
See  Chattel  Mortgage,  2;  Exemption  from  Execution;  Justice  op 

THE  Peace,  3 ;  Sheriff  ;  Sheriff's  Sale. 

EXECUTORS  AND  ADMINISTRATORS. 
See  Decedents'  Estates;  Partnership,  2 ;  Will,  8. 

EXHIBITS. 
See  CrriBB  and  Towns,  4, 13 ;  Mechanic's  Lien,  2 ;  Pleading,  1. 

EXEMPTION  FROM  EXECUTION. 

1.  Truth  of  Ddttor's  Schedule  can  not  be  Disputed. — An  officer  who,  by  virtue  of 
an  execution,  has  seized  on  property  belonging  to  the  execution  debtor, 
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can  not  question  the  tmth  of  a  proper  schedule,  duly  verified,  presented 
to  him  by  the  debtor  in  demanding  that  such  property  be  exempted  ac- 
cording to  law.  Douch  v.  BahneTf  64 

2.    Same. — Duty  of  Officer, — ApprauemerU. — On  the  presentation  of  such  sched- 
'        ule  and  the  selection  by  tne  debtor  of  his  appraiser,  it  is  the  duty  of  the 
officer  to  proceed  according  to  law  to  have  the  scheduled  property  ap- 
praised, whether  such  schedule  does  or  does  not  include  all  the  prop- 
erty of  the  debtor.  lb. 

8.  Same, — Demand. — Replevin. — Where  such  schedule  includes  personal 
property  so  seized  by  such  officer,  and  the  latter  refuses  to  have  the 
same  appraised  for  exemption,  the  debtor  mav  demand  of,  and  replevy 
from,  the  officer  personal  property  not  exceedling  in  value  three  hun- 
dred dollars.  lb, 

EXPERT. 

See  Attorney,  2;  Bailroad,  18. 

FENCE. 
See  Railroad,  9, 10, 16, 17, 18. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  i^Hies. — Object  of  Action. — The  action  of  forcible  entry  and  detainer 
can  be  maintained  only  by  one  having  the  right  to  the  possession  of 
the  lands  so  held,  and  its  object  is  not  to  try  the  title,  but  to  obtain 
restitution  of  the  possession.  Arckey  v.  Knight,  311 

2.  Same. — Evidence. — In  such  action  the  plaintiff  must  prove  that  he  was 
in  possession  prior  to  the  alleged  forcible  entry  or  detainer,  and  that 
the  defendant's  possession  was  taken  or  kept  by  either  actnal  violence 
or  such  a  show  of  force  as  was  reasonably  calculated  to  intimidate  the 
plaintiffi  lb. 

FORECLOSURE. 

See  MiBTAXE ;  Mortgage,  4,  to  9. 

FOREIGN  CORPORATION. 
See  Promissory  Note,  23. 

FOREIGN  STATE. 
See  Evidence  ;  Probcisbort  Note,  17 ;  Wiix,  4,  6. 

FORFEITURE. 
See  Liquor  Law,  4. 

FORMER  ADJUDICATION. 
See  Supreme  Court,  13. 

FRAUD. 

See  Bankruftcy;  Bastardy,  2;  Decedents' Estates,  5;  Mortgage,  1; 

Promissory  Note,  9, 13,  21,  22. 

GAMING. 
See  Lottery. 

GOVERJJiTOR, 
'  See  Mandate,  15. 

GUARANTY. 
See  Promissory  Note,  16. 

GUARDIAN  AND  WARD. 
1.    AddiJtvmal  Sond.— Under  the  statute  of  this  State,  section  122,  2  B.  S. 
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1876,  p.  539,  a  guardian  may  be  required  to  execute  an  additional 
bond,  to  secure  the  performunce  of  Ills  general  duties. 

Allen  V.  The  State,  ex  rd.,  elc,  268 

2.  Same, — Liabiiity  of  Sureties  on. — Where  it  does  not  appear  that  such  ad« 
ditional  bond  was  executed  as  merely  subsidiary  to,  or  security  for,  the* 
original  bond,  a  surety  on  the  additional  bond  is  primarily  bound  for 
a  breach  thereof,  either  separately  in  a  suit  thereon  against  him  alone, 
or  jointly  with  the  surety  on  the  original  bond,  in  a  suit  on  both  bonds, 
against  all  the  sureties.  Ib» 

3.  Same. — Eiideneey  Order  of  Introduction. — I\xteiice. — In  an  action  on  the 

additional  bond,  the  bond  itself  may  be  given  in  evidence  without  first 
establishing  its  approval  by  the  court,  as  evidence  of  the  latter  fact 
may  be  afterward  given.  /ft, 

4.  Agreed  Statement. — Evidence. — Guardian  and  Ward. — In  an  action  against 

a  guardian,  for  the  value  of  services  voluntarily  rendered  by  the  plain- 
tiff in  maintaining,  educating  and  caring  for  the  ward,  over  and  above 
the  value  of  the  latlcr's  services,  the  cause  was  submitted  to  the  court 
for  decision,  on  an  agreed  statement  of  facts  as  to  the  extent  and  char- 
acter, but  not  as  to  the  value,  of  any  of  such  services. 
Held,  the  defendant  denying  the  plaintiff's  right  to  recover,  and  there  being 
no  evidence  introduced  as  to  such  value,  that  the  finding  should  be  ill 
favor  of  the  defendant.  Brown  v.  Eogers.  449 

HIGHWAY. 

Remonstrance, — Asseatmient  of  Damages. —  Verdict. — Judgment  on  VerdieL — 
Discretion  of  County  Commisgioners. — Parties. —  Waiver. — A  remonstrant 
a^inst  the  opening  of  a  highway,  who  claimed  damages  which  were 
disallowed,  appealed  to  the  Circuit  C^urt,  wherein  the  cause  was  dock- 
eted in  his  name  as  plaintiff,  and  in  the  name  of  the  board  of  commis- 
sioners as  defendant,  and  the  cause  was  tried  by  a  jury,  who  returned  a 
verdict  "for  the  plaintiff,"  that  he  would  *'be  damaged  by  the  location 
and  opening  of  the  contemplated  road,  in  "  a  specified  sum. 

Held,  that  the  verdict  was  in  favor  of  the  remonstrant. 

Heldy  alBO,  that  a  motion  made  by  such  board,  that  judgment  be  rendered 
against  the  petitioners  for  such  damages,  was  properly  overruled. 

Held,  also,  that  a  motion  made  by  such  board,  that  the  cause  be  remanded 
to  them,  with  directions  to  open  the  road  on  payment  by  the  petition- 
ers of  the  damages  assessed,  was  properly  overruled. 

Held,  also,  that  a  judgment  'Hhat  the  cause  be  remitted  back  to  the  com- 
missioners, to  carry  out  the  findings  of  the  jury"  therein,  was  proper. 

Held,  also,  that  in  such  action  the  petitioners  were  the  proper  plaintiffs, 
and  the  remonstrant  the  proper  defendant. 

Held,  also,  that  such  board  was  neither  a  proper  nor  necessary  party  to  the 
action,  but  having  appeared  thereto,  and  joined  in  the  trial,  without 
objection,  they  can  not  first  raise  such  (question  in  the  Supreme  Court. 

Held,  also,  that  the  board  might,  in  their  discretion,  order  the  payment  of 
such  damages  out  of  the  county  treasury.  Jamieson  v.  The  Boai-d,  elc^ 
56  Ind.  466,  overruled  Logan  v.  Kiser,  25  Ind.  393,  on  this  point. 

Held,  also,  that  such  damages  might  be  paid  by  the  petitioners,  at  their 
option,  but  that  such  highway  can  not  be  opened  until  they  are  paid. 

The  Board  of  CcmmWs,  etc.,  v.  Small,  318 

HUSBAND  AND  WIFE. 

See  Conveyance,  3  to  5 ;  Decedents'  Estates,  1 ;  New  Trial,  6 ;  Baii<- 

ROAD,  1 ;  Trusts. 

INDEMNITY. 
See  Promissory  Note,  13. 

INFANT. 
Aditm  by  Next  Friend, — Amendment. — Practice, — Where  the  defendant  in  an 


INDEX.  619 

action  pleads,  that  the  plaintiff,  though  an  infant,  had  not  commenced 
his  action  by  next  friend,  the  court  may  allow  a  responsible  person  to 
appear  as  next  friend,  and  file  the  proper  undertaking,  eyen  over  the 
ODjection  of  the  defendant  Greenman  v.  Cohee^  201 

INFORMATION. 
See  ELBCTI0N3, 1  to  7. 

INJUNCTION. 
See  Cities  and  Towns,  3  to  11 ;  Bailboad,  19. 

INSTRUCTION  TO  JURY. 
See  Attorney,  2;  Conveyance,  2 ;  Practice,  12,  20  to  22, 31;  Tbebfass,  1« 

Harmle88  Refusal. — Where  the  substance  of  an  instruction  asked  and  re« 
'used  is  embraced  in  one  given,  such  refusal  is  harmless. 

Crandall  v.  Fini  NatH  Bank,  etc^  349 

INSURANCR 

Aj^ieation  for  Policy. — Gontraet. — Notice  of  Aceqpkmee  of  Bisk. — On  applica- 
tion to  a  fire  insurance  company,  for  a  policy  of  insurance,  a  contract 
was  executed  on  behalf  of  the  company,  signed  by  its  officers  and 
a^ent,  acknowledging  the  receipt  of  the  amount  of  the  premium,  and 
stipulating  that  "  A  policy  of  insurance  will  be  immediately  prepared 
and  forwarded  by  said  company,  in  accordance  with  the  terms  of  the 
application,  should  the  same  be  approved.  If  the  application  be  not 
approved,  the  applicant  is  to  be  notified  to  that  effect  without  delay, 
when  the  insurance  shall  cease  and  the  premium  shall  be  retumea. 
But  it  is  expressly  understood  and  agreed  that  the  risk  is  accepted  and 
made  binding  upon  the  company  for  the  term  of  thirty  days  "  from  the 
date  of  the  application,  *'  unless  the  applicant  is  sooner  notified  of  its 
rejection.  If  the  applicant  receives  no  notice  that  the  risk  is  rejected, 
the  insurance  will  cease  at  the  end  of  thirty  days,  unless  a  regular 
policy  has  been  issued,"  etc. 

In  an  action  to  recover  for  a  loss  occurring  after  the  expiration  of  th0 
thirty  days,  no  policy  having  issued,  and  no  notice  rejecting  ^the  risk 
having  been  given, 

Held,  on  demurrer  to  the  complaint  for  insufficiency,  that  the  risk  ceased  at 
the  expiration  of  the  thirty  days,  and  that  the  company  is  not  liable. 

Held,  also,  that  the  failure  of  the  company,  for  more  than  thirty  days,  to 
give  such  notice,  was  no  valid  reason  why  the  applicant  should  not 
insure  in  some  other  company  if  he  desired. 

Held,  also,  that,  in  the  absence  of  notice  thereof  to  the  plaintiff  or  his  agent, 
it  was  ineffectual  to  allege  that  such  risk  had  been  accepted. 

Barr  v.  Im.  Cb.  (^N,  A^  488 

INTEREST. 

See  Promissory  Note,  18. 

INTERROGATORIES  TO  JURY. 
See  Practice,  31,  32. 

JUDGMENT. 

See  Attorney,  3 ;  Bankruptcy  ;  Constable,  2 ;  Decedents'  Estates,  6 ; 
Highway  ;  Justice  op  the  Peace,  3 ;  Liquor  Law,  4 ;  Mechanic's 
Lien,  5 ;  Mistake  ;  Promissory  Note,  18 ;  Railroad,  20 ;  Set-Off. 

JUDICIAL  NOTICE. 
See  Clarke's  Grant,  1 ;  Township,  2. 

JURISDICTION. 
See  Bankruptcy;  Bastardy,  2;  Mandate,  7;  Will,  1,  2, 3,  5,  9, 10. 
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JURY,  TRIAL  BY. 
See  Elections,  8,  9 ;  Practice,  20,  21,  22. 

JUSTICE  OF  THE  PEACE. 
See  Bastardy,  2 ;  Constable,  3 ;  Practice,  24 ;  Set-Off. 

1.  Amendment, — Attorney's  Fees. — On  appeal  from  a  justice  of  the  peace  to 
the  circuit  court,  in  an  action  on  a  promissory  note  stipulating  for  9,U 
torney's  fees,  it  is  not  error  to  permit  an  amendment  to  the  complaint, 
averring  the  amount  of  attorney's  fees  claimed.         Phillipe  t.  Cbor,  345 

2.  Same. — Evidence  Admissible  Wiihovi  Plea. — An  answer  in  such   action, 

which  does  not  set  up  the  statute  of  limitations,  a  set-off,  or  matter  in 
abatement,  is  unnecessary,  as  all  other  defences  are  admissible  in  evi- 
dence without  plea.  lb. 

3.  Same. — Joint  Judgment  by  Justice. — Execution. — The  fact  that  a  justice  of 

the  peace  renders  a  joint  judgment  against  the  defendants,  in  an  action 
on  a  promissory  note  which  itself  designates  them  as  principal  and 
surety,  is  not  error;  as  the  justice  in  such  case  must  designate  such 
suretyship  on  any  execution  issued  upon  such  judgment.  lb, 

LAW  OF  PLACE. 
See  Promissory  Note,  17, 18. 

LEASE. 
See  Descents,  5. 

LEVY. 
See  Chattel  Mortgage,  2 ;  Constable,  1. 

LIEN. 
See  Attorney,  3. 

LIQUOR  LAW. 

1.  Town  can  not  Require  License. — Neither  the  general  law  of  this  State  for 
the  incorporation  of  towns,  approved  June  11th,  1852, 1  R.  S.  1876,  p. 
874,  nor  the  act  of  March  17th,  1875,  regulating  the  sale  of  intoxicating 
liquors,  1  R.  S.  1876,  p.  869,  authorizes  a  town  incorporated  under  the 
former  act  to  require  a  license  to  sell  intoxicating  liquors. 

Walter  v.  Town  of  Columbia  OUy,  24 

2.  Same. — Ael  of  1875. — Section  6  of  the  latter  act  does  not  authorize  a 

town  to  require  such  a  license,  but  simply  limits  the  amount  that  may 
be  charged  by  the  town  for  such  a  license.  lb. 

8.  Same. — There  is  no  valid  law  in  this  State  authorizing  a  town  to  re- 
quire such  a  license.  lb. 

4.  Ael  of  1873,  Section  5. — Forfeiture  of  License. — Limitation. — The  fact  that 

a  person  holding  a  license  under  the  act  of  February  27th,  1873,  Acts 
1873,  p.  151,  regulating  the  sale  of  intoxicating  liquors,  had  been  duly 
convicted  of  a  violation  of  any  of  its  provisions,  of  itself  worked  a  for- 
feiture of  his  license,  without  the  aid  of  any  supplemental  or  other 
judgment  declaring  such  forfeiture,  and  rendered  nim  ineligible  to  re- 
ceive another  license  under  such  act  for  the  period  of  five  years  from 
the  date  of  such  conviction.  Golden  v.  Binghaniy  198 

6.  Same. — Repeal  of  Statute.— Act  of  187b.— License. —  Unfitness. — The  fact 
that  such  licensee  had  been  so  convicted  is  not  ground  for  refusing  him  a 
license  under  the  provisions  of  the  act  of  March  17th,  1875, 1  R.  S.  1876, 
p.  869,  on  the  same  subject,  as  the  limitation  imposed  upon  him  by  sec. 
tion  5  of  the  act  of  1873  is  not  recognized  by  the  act  of  1875.  16, 

6.  Same. — Immorality  or  Unfitness. — The  fact  that  an  applicant  for  a  license, 
under  the  act  of  March  17th,  1875, 1  R.  S.  1876,  p.  869,  regulating  the 


INDEX.  621 

sale  of  intoxicating  liquors,  o<tea8ionally  indulKCB  in  a  drink  of  intoxi- 
cating liquor,  does  not,  per  ae.  constitute  that  immorality  or  unfitness 
which,  by  such  statute,  precluaes  him  from  receiving  a  license. 

Odder  Y.Sbeppca-d,  219 

7.  Same, — Intoxication, — Evidence  of  intoxication  of  the  applicant  in  the 
remote  past  is  not  of  itself  sufficient  to  establish  an  allegation,  that  he 
is  "  in  the  habit  of  becoming  intoxicated."  lb. 

8.  Town, — Ordinance  Requinng  License  to  Retail. — Vduntary  Payment, — 
Duress, — In  an  action  against  an  incorporated  town,  to  recover  back 
money  paid  to  the  defenaant,  by  the  plaintiff,  for  a  license  to  retail  in- 
toxicating liquors,  as  required  by  an  ordinance  of  such  town,  the 
plaintiff  alleged  in  his  complaint,  that,  *'by  reason  of  threats  and  men- 
aces," made  bv  the  "defendant's  officers,  to  prosecute  him  under  said 
ordinance,  and  in  fear  of  arrest,  fine  and  imprisonment,"  etc.,  he  had 
involuntarily  paid  the  same. 

HeLd^  on  demurrer,  that  such  payment  was  voluntary,  and  that  therefore 
the  complaint  is  insufficient  on  demurrer. 

Colglaiaer  v.  Town  of  Salem,  445 

LOTTERY. 

1.  Contract  in  aid  of  Void. — Gmning. — Every  scheme  for  the  division  or  dis- 
position of  money  or  other  property  by  chance,  or  any  game  of  hazard, 
IS  prohibited  in  this  State  by  law,  an^  every  contract  in  aid  thereof  is 
against  public  policy  and  tlierefore  void.  Rothroek  v.  Perkinsonf  39 

2.  Same. — Conirnet  Made  After  the  Drawing. — A  contract  by  the  holder  of  a 

ticket  in  such  a  scheme,  with  one  having  no  connection  with  the  original 
purchase  of  such  ticket,  made  after  the  rights  of  such  holder  have  been 
determined,  whereby,  for  a  valuable  consideration,  he  disposes  of  any 
specified  part  of  the  money  or  property  which  he  may  have  gained  by 
means  of  such  scheme,  is  valid.  lb, 

MANDATE. 
See  Clarke's  Grant,  5;  Notice,  1,  2;  Sheriff's  Sale,  1 ;  Turnpike,  2. 

1.  Process, — Service  of. — County  Commissionei's. — Statute  Construed. — In  an  ac- 

tion against  a  board  of  county  commissioners,  to  compel,  by  mandate, 
the  performance  of  an  official  duty,  it  is  contemplated  by  section  740 
of  the  practice  act,  2  R.  S.  1876,  p.  297,  that  the  original  of  the  writ 
shall  be  delivered  by  the  sheriff  to  the  defendant. 

Board  of  Comm^i-Sy  etc.,  v.  The  State,  ex  reL  Lewis,  75 

2.  Same. — Service  of  such  writ,  in  such  case,  on  the  president  of  the  board, 

is  sufficient,  without  any  service  thereof  upon  the  other  members,     lb, 

3.  Same. —  Waiver, — If  service  be  necessary,  in  such  case,  on  the  other  mem- 

bers of  the  board,  it  is  sufficient  to  read  and  deliver  to  them  certified 
copies  of  the  writ  but  delivery  of  such  copies  may  be  waived.  lb. 

4.  Same, — Sheriff^s  Return, — The  sheriff,  in  such  case,  should  make  his  re- 

turn of  service  on  the  defendant  upon  a  certified  copy  of  such  writ.    J&. 

5.  Same. —  Writ, — Return, — A  writ  of  mandate  is  in  the  nature  of  a  com- 
plaint, to  which  the  return,  in  the  nature  of  an  answer,  may  be  filed,  lb, 

6.  Same, — iVaciice. — ^The  sufficiency  of  such  writ  may  be  properly  tested  by 

demurrer.  A, 

7.  Same. — Jurisdiction. — Relator. — Discretion  of  County  Oommisgioners.— ^Re- 
locating County  Seat. — A  writ  of  mandate  was  issued  against  the  board 
of  commissioners  of  a  county,  in  an  action  by  the  State  on  the  relation 
of  a  citizen  and  tax-payer  of  such  county,  based  upon  an  affidavit  by 
the  relator,  that,  though  more  than  a  year  prior  thereto  the  county 
seat  had  been  removed  and  new  county  buildings  erected,  the  board 
had  refused  to  remove  to  the  new  county-seat  the  books,  papers  and 
furniture  of  the  different  county  offices  and  the  circuit  court. 
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Hddj  on  demurrer,  that  the  court  had  jurisdiction  of  the  defendant  and  the 
subject-matter,  that  the  affidavit  was  sufficient,  that  such  tax-payer  was 
a  proper  relator,  and  that  the  board  had  no  discretion  in  relation  to 
the  removal  sought  for.  lb. 

8.  Same, — Answer. — An  answer  in  such  case,  alleging  that  the  board  had 
set  aside  its  order  for  the  removal  of  the  county-seat  because  of  fraud 
and  irregularity  in  the  procuring  of  such  order,  in  insufficient,  because 
such  board  has  no  power  to  afterwards  set  aside  an  order  for  the  relo- 
cation of  the  county-seat.  lb. 

9.  Same. — Any  defence  to  the  making  of  an  order  for  the  relocation  of  a 
county-seat  must  be  made  at  the  tipc  the  petition  therefor  is  pending.  lb. 

10.  Same. — Pleading. — The  return  to  the  writ  may  traverse  the  facts  therein 

alleged,  as  well  as  set  up  matter  in  avoidance.  lb. 

11.  Same. — Practice. — A  return  in  such  action  by  the  members  of  the  board 
personally,  and  not  as  ft  board,  is  insufficient,  and  may  be  struck  out 
on  motion.  /6. 

12.  AUemaiioe  Writ, — CompUivni. — Praetvce. — An  alternative  writ  of  mandate 
constitutes  the  plaintiflT's  cause  of  action  or  complaint,  to  which  the 
defendant  may  demur  or  plead,  as  in  an  ordinary  action.  * 

The  Board  of  CommWa,  ete.y  v.  The  Stale,  ex  ret.  TUw,  379 

13.  Same. — Return. — Answer. — The  defendant's  return  to  such  writ  consti- 
tutes his  answer,  in  which  he  may  set  up,  in  separate  paragraphs,  the 
general  denial  and  any  affirmative  matters  of  defence,  and  to  these 
affirmative  paragraphs  the  plaintiff  may  demur  or  plead.  lb. 

14.  Same. — Approval  of  Sheriffs  Bond. — Duty  of  County  Commissioners. — It  is 
the  duty  of  the  proper  board  of  county  commissioners,  or  a  majority, 
either  in  term  time  or  in  vacation,  without  a  precept  therefor,  to  meet 
in  the  office  of  the  auditor  of  the  county,  within  ten  days  after  the  com- 
mencement of  the  term  of  office  of  the  sheriff  of  such  county  and  his  re- 
ceipt of  his  commission,  to  approve  his  official  bond.  And  in  case  of 
their  failure  to  approve  a  sufficient  bond  presented  by  him,  they  may 
be  compelled  so  to  do,  or  show  cause  why  they  should  not,  by  an  alter- 
native writ  of  mandate.  lb. 

16.  Same. — Board  of  Canvaxsers  of  Election. — Certificate  of  Qerk. — CommiaUm 
Issued  by  Governor. — In  an  action  by  the  State,  on  the  relation  of  one 
claiming  to  be  sheriff,  to  compel  the  board  of  county  commissioners,  by 
mandate,  to  approve  his  official  bond,  the  defendant  made  a  return,  al- 
leging that  a  third  person  had  been  declared  by  the  board  of  canvassers 
elected  sheriff,  and  had  received  from  the  clerk  of  such  board  a  certifi- 
cate thereof,  and  had  entered  upon  and  was  then  lawfully  discharging 
the  duties  of  sheriff;  that  there  was  no  vacancy  in  the  odice ;  that  the 
relator  had  never  been  elected  or  appointed  sheriff;  and  that  he  had 
procured  his  commission  from  the  Governor  on  false  and  fraudulent 
affidavits  and  representations,  varying  the  declaration  of  such  can- 
vassers and  the  certificate  of  their  clerk. 

JSddf  on  demurrer,  that  the  answer  is  sufficient. 

Held,  also,  that  the  commission  issued  by  the  Governor  was,  at  most,  merely 
prima  facie  evidence  of  its  own  recitals,  and  was  not  conclusive.        Jo, 

MEASURE  OF  DAMAGES. 
See  Attokney,  2 ;  Contract,  3 ;  Conveyance,  2, 

MECHANIC'S  LIEN. 

1.  Action  Against  Owner. — Notice. — Limitation. — A  sub-contractor  furnish- 
ing materials  or  performing  labor  in  the  erection  of  a  building  niay, 
under  section  649  of  the  practice  act,  give  to  the  owner  the  notice  re- 
quired by  such  section,  of  his  contractor's  indebtedness,  at  any  time 
while  the  owner  is  indebted  to  such  contractor ;  and  an  action  to  en- 
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force  his  remedy  under  sach  section  is  not  affected  by  the  limitation  of 
one  year,  prescribed  in  section  651  of  such  act 

School  Town  of  Primcdon  v.  GAhari^  187 

2.  Saime, — Pleading.'^Exhibit, — Sach  notice  is  not  the  foundation  of  such 

action,  and  is  not  a  necessary  part  of  the  complaint.  lb. 

3.  Same, — Demand. — Demand  for  payment  in  such  case,  preyious  to  com- 
mencing such  action  against  the  owner,  need  not  be  averred  in  the  com- 
plaint. Jb, 

4.  Same, — Eetoppd. — Agent. — Attorney. — Pleading. — In  an  action  by  a  sub- 

contractor, against  an  owner,  under  section  649  of  the  practice  act,  an 
answer  by  way  of  estoppel,  that,  after  the  service  of  the  necessary 
notice,  the  plaintiiTs  agent  and  attorney  had  notified  the  defendant,  that 
the  plaintiff  had  abandoned  his  rights  thereunder,  is  insufficient  on  de- 
murrer, where  there  is  no  averment  that  such  agent  had  authority  to 
give  such  notice  of  abandonment,  or  that  the  defendant  was  injured 
thereby.  lb. 

6.  J^rfice. — Motion  for  Judgment  on  Pleadings. — ^Where,  in  an  action  to  en- 
force a  mechanic  s  lien,  one  paragraph  of  the  complaint  declares  upon 
a  written  contract,  and  another  on  the  common  count,  a  motion  for 
judgment  for  the  defendant  on  both  paragraphs,  on  the  ground  that 
the  evidence  shows  that  the  plaintiflf  had  not  complied  with  the  terms 
of  the  contract  sued  on,  should  be  overruled.  Kealing  v.  VosSy  466 

6.  Ifolice  of  Lien. — Description  of  Property. — Where  the  notice  of  an  inten- 
tion to  hold  a  mechanic's  hen  contains  such  a  description  of  the  prem- 
ises as  that  they  can  be  definitely  ascertained  and  located,  such  de- 
scription is  sufficient.  lb. 

MINES. 
See  Descents,  5. 

MISJOINDER 
See  Action  ;  Railroad,  19,  20. 

MISTAKE. 

SeformaHon  of  Mortgage  and  Decree  of  Foredomxre. — Negligence. — Notice. — A 
mortgage  on  a  tract  of  real  estate  described  as  the  "west  middle 
division  "  of  a  certain  quarter  section  having  been  foreclosed,  the  mort- 
gagee commenced  an  action  against  the  mortgagor  and  one  to  whom 
the  latter,  prior  to  such  foreclosure,  had  made  an  assignment  for  the 
benefit  of  his  creditors,  of  whom  some,  after  the  recording  but  prior  to 
the  foreclosure  of  the  mortgage,  had  obtained  judgments  which  were 
liens  on  his  real  estate.  The  complaint  alleged  such  facts,  and  also 
that  such  mortgage,  which  was  given  to  secure  a  prior  existing  indebt- 
edness, was  intended  to  cover  a  certain  tract  of  land  belonging  to  the 
mortgagor,  in  such  quarter  section,  known  as  the  "  home  farm,"  but 
that,  by  the  inadvertence  and  mistake  of  the  parties  to  the  mortgage, 
and  of  the  scrivener  who  drew  the  same,  the  description  above  set  out 
was  inserted ;  that  such  mistake  was  not  discovered  until  after  such 
foreclosure ;  and  that  such  judgment  creditors  and  the  defendants  had 
notice,  as  to  what  property  was  intended  to  be  mortgaged.  Prayer, 
that  the  mortgage  and  decree  be  reformed  so  as  to  properly  identify  the 
mortgaged  property. 

Hcldy  on  demurrer,  that  such  mistake  was  the  result  of  negligence  on  the 
part  of  the  mortgagee,  was  a  mistake  of  law  and  not  of  fact  which  can 
not  be  relieved  against,  and  that  the  complaint  is  insufficient. 

First  Natn  Bank,  etc.,  v.  Qough,  147 

MITIGATION  OF  DAMAGES. 
See  Attorney,  1. 
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MORTGAGE. 
See  Chattel  Mortgage  ;  Decedents'  Estates,  7 ;  Mistake. 

1.  Rdease  of  Procia^  by  Fraud. — CongtnuAive  Notice. — When  a  mortgagee 
has  duly  entered  s^atisfuction  of  his  mortgage  of  record,  even  though 
induced  so  to  do  by  fraudulent  and  false  representations  of  the  mort- 
gagor, such  record  ceases  to  be  constructive  notice  of  the  existence  of 
such  mortgage.  Elzler  v.  EcanSy  56 

2.  Same. — Actual  Notice. —  Wriiten  Aeknoidedgment  thai  Release  is  Void. — Sub- 
sequent Purchaser. — Sheriff^s  Sale, — A  written  notice  by  the  mortgagor  in 
such  case,  afterward  attached  b^  him  to  the  record  of  such  satisfied 
mortgage,  reciting  that  the  consideration  for  such  release  has  failed, 
and  that  therefore  the  mortgage  is  still  in  force,  is  constructive  notice 
to  no  one;  and  a  subsequent  purchaser  of  the  mortgaged  property, 
without  actual  notice  of  the  non-payment  of  the  mortga^,  takes  the 
same  free  therefrom,  even  though  he  claim  by  virtue  of  a  title  based  on 
a  sheriff's  sale  made  subsequent  to  the  entry  of  satisfaction.  lb, 

3.  Same. — Purchaser  With,  From  Purchaser  Without,  Notice. — Where,  subse- 
quent  to  such  entry  of  satisfaction,  one  having  no  actual  notice  of  such 
non-payment,  purchases  the  mortgaged  property  at  sheriff':*  sale,  an  as- 
signee of  his  certificate  of  sale  takes  the  property  free  of  such  mortgage, 
though  at  the  time  of  taking  such  assignment  an  action,  to  which  he 
was  a  party  defendant  with  the  mortgagor,  was  pending  to  foreclose  the 
mortgage,  and  had  actual  notice  of  its  non-payment.  i&. 

4.  Complaint  for  Foreclosure. — Defect  Cured  by  Verdict. — In  an  action  for  the 
foreclosure  of  a  mortgage,  the  complaint  contained  a  description  of  the 
mortgaged  premises,  and  also  of  the  mortgage  and  the  notes  secured 
thereby,  but  contained  no  allegation  that  copies  of  such  instruments 
had  been  filed  therewith. 

The  defendant  appeared  to  the  action,  but  refused  to  answer,  and  failed  to 
except  to  the  judgment  rendered  against  him. 

Held,  on  an  assignment  of  error,  in  the  Supreme  court,  questioning  the  suf- 
ficiency of  the  complaint,  that  such  copies  may  have  been  filed,  and 
that,  alter  verdict  and  judgment,  the  complaint  is  sufficient. 

Scott  V.  Zartman,  328 

5.  Fbredosure. — Complaint. — Description  of  Mortgaged  Premises. — ^The  fact 
that,  in  an  action  to  foreclose  a  mortgage  covering  several  different 
tracts  of  real  estate,  some  of  such  tracts  are  insufficiently  described  in 
the  complaint,  does  not  render  the  complaint  insufiicient,  if  the  de- 
scriptions of  the  remaining  tracts  be  sufficient.  JRapp  v.  2^t«,  372 

6.  Same. — Admissions. —  Waiver  of  Evidence. — Where,  on  the  trial  of  an  ac- 

tion to  foreclose  a  mortgage  executed  by  one  who  had  subsequently 
married  his  co-defendant,  it  is  admitted  by  the  defendant,  that  they 
had  intermarried  after  the  execution  of  the  mortgage,  and  that  it  haa 
been  duly  recorded,  it  is  unnecessary  to  introduce  the  mortgage  itself 
in  evidence.  J^. 

7.  Promissory  Note. — Qmrch. — A  valid  mortgage  on  real  estate  may  be  ex- 
ecuted in  the  name  of  a  church  society,  by  the  president,  secretary  and 
other  members  of  its  board  of  trustees,  to  secure  an  indebtedness  due 
from  such  church,  evidenced  by  a  promissonr  note,  executed  in  like 
manner.  The  Board  of  Trustees,  etc.,  v.  Shidste,  511 

8.  Same. — Name. — Presumption. — In  an  action  to  foreclose  such  a  mortgage, 
brought  against  the  board  of  trustees  of  such  church,  it  is  presumed 
that  the  corporate  name  of  such  church  is  the  one  in  which  the  mort- 
gage was  executed.  lb, 

9.  Same. — Defence. —  Want  of  Tiile  in  Cliurch  Trustees. — It  is  no  defence  in 
such  action  to  allege  that  the  board  of  trustees  who  executed  the  mort- 
gage had  no  title  to  the  premises  mortgaged.  lb. 
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10.  Same, — Poaiial  Answer.— Induding  Ptnonal  Debt  of  Trustees. — An  answer 
in  such  action,  pleaded  to  the  whole  complaint,  alleging  that  the  note 
in  suit  included  a  personal  debt  due  from  a  trustee  to  a  third  person, 
of  which  the  plaintiff  had  notice,  is  insufficient  on  demurrer.  Jb. 

NAME. 
See  MoBTGAOE,  8. 

NE  EXEAT.  • 

1.  Adian  on  Reeoffniumce,^^  Complainl, — In  an  action  on  a  valid  recognisance, 
duly  taken  by  the  sheriff  in  a  valid  ne  exeat  proceeding,  the  complaint  set 
out  such  recognizance  and  the  proceedings  in  such  ne  exeat  cause,  and 
averred,  as  a  breach  of  the  recognisance,  that  the  recognizors  had  made 
default  in  such  cause,  that  judgment  by  default  had  been  rendered 
therein  against  the  debtor,  that  execution  had  been  issued,  and  that,  such 
debtor  not  having  been  found,  the  execution  had  been  served  on  his 
surety  in  such  recognizance. 

Held,  on  aemurrer,  that  the  complaint  is  sufficient.     Ittxgerald  v.  Gray,  109 

2.  Same. — Abatement  of  Action. — Appeal  to  Supreme  Court. — An  answer  in 

such  action,  that,  prior  to  the  commencement  thereof,  proper  steps  had 
been  taken  towaras  perfecting  an  appeal  of  such  ne  exeat  cause  to  the 
Supreme  Court,  is  not  sufficient  to  abate  the  action.  lb. 

3.  Same. — Stay  of  Proceedings. — The  perfecting  of  such  appeal  might  be 
ground  for  obtaining  a  temporary  suspension  of  the  action  on  the  re- 
cognizance, lb, 

4.  Same. — Process. — Beec^isanoe. — Sheriff. — The  taking  of  a  recognizance  by 

the  sheriff,  and  entering  it  on  the  order  of  arrest  in  une  exeat  proceeditur, 
is  no  necessary  part  of  the  issue,  service  or  return  of  such  order.      lb, 

NEGLIGENCE. 
See  Mistakb;  RAiiiROAD,  12, 13. 

NEW  TRIAL. 
See  Practice,  8,  9, 19,  28;  Supreme  Court,  3,  5, 11. 

1.  Newly-DisDovered  Evidence. — OumtUative  Evidence. — A  new  trial  of  a  canse 
will  not  be  granted  on  the  ground  of  alleged  new]y*discovered  evidence, 
which  is  merely  cumulative.  DoddsY.  Vannoyj  89 

2.  Complaint  for,  After  Term. — A  complaint  for  a  new  trial,  filed  after  the 
term  at  which  trial  was  had,  must  show  that  the  causes  relied  upon  for  a 
new  trial  were  not  discovered  until  after  such  term. 

Trustees,  etc.,  v.  Reynolds,  104 

3.  Motion  at  Term. — Where  causes  for  a  new  trial  are  discovered  during 
,the  term,  they  should  be  presented  during  that  term  by  motion.         lb. 

4.  Netdy'Discovered  Evidence. — A  complaint  for  a  new  trial,  on  the  ground 
of  newly-discovered  evidence,  must,  to  be  sufficient,  set  out  all  the  evi- 
dence, written  and  documentary  as  well  as  oral,  as  fi^ven  on  tlie  former 
trial,  and  not  a  mere  statement  of  its  substance  or  enect  lb. 

5.  Same. — Demurrer. — Where,  from  the  evidence  incorporated  in  such  com- 
plaint and  alleged  to  be  all  that  was  p^ven  on  the  trial,  it  appears  that 
other  evidence  was  given,  the  complaint  is  insufficient  on  demurrer ;  as 
the  demurrer,  in  such  case,  does  not  admit  the  truth  of  the  allegation 
so  contradicted.  .    lb, 

6.  Motion  for^  after  Default. — Admissions. —  Weight  of  Evidence. — I^irtition  — ^ 
In  an  action  for  the  partition  of  real  estate  of  a  decedent,  brought  by 
the  widow  against  his  children  by  a  former  marriage,  wherein  the  de- 
fendants, with  knowledge  of  a  rumor  that  the  plaintiff  was  not  the  law- 
ful wife  of  the  decedent,  suffered  default,  an  application  was  made  by 

Vol.  LXL— 40 
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the  defend  ants,  after  a  decree  for  partition  was  rendered,  bnt  before 
the  report  of  the  commissioners,  for  a  new  trial,  which  was  sabmitted 
on  conflicting  evidence  as  to  an  alleged  admismon  bj  the  plaintiff,  that, 
at  the  time  of  her  marriage  with  the  decedent,  she  had  a  husband  still 
living  and  undivorced. 
Hddf  that  the  Supreme  Court  can  not  say  that  it  was  error  to  overrule  such 
motion.  Miller  v.  MiUer^  471 

NOTICE. 

See  Bakkbuftcy;  Insurance;  Mechanic's  Lien,  1,  6;  Mistake;  Mobt- 
OAGE,  1,  2,  3 ;  Promissoby  Note,  8 ;  Sufbeme  Coubt,  8, 10, 13 ;  Tbes- 

PASS,  3. 

1.  Adjourned  Term  of  Court, — Time, — Publieaiion, — Notice  of  the  holding  of 
an  adjourned  term  of  court,  published  once  in  a  newspaper  of  the 
county  of  general  circulation,  prior  to  the  convening  of  such  term,  is 
sufficient  under  the  statute,  Acts  1877,  Beg.  Sess.,  p.  28,  though  the 
time  elapsing  between  the  giving  of  the  notice  and  the  meeting  of  such 
term  be  but  two  days.       Board  of  CommUsj  rfc,  v.  State,  ex  rel.  Levm,  75 

2.  Same, — Proof  of  Notice, — Where  such  notice  is  ordered  to  be  published 
in  a  certain  ** newspaper  of  general  circulation,  published  in"  the  proper 
county,  an  affidavit  by  the  publisher  of  such  newspaper  that  such  notice 
was  published  "  in  the  issue  of  said  paper  "  of  a  date  preceding  such 
term,  is  sufficient  proof  of  notice.  Jb, 

OHIO  FALLS,  TOWN  OF. 
See  Clarke's  Gbant,  3. 

OPEN  AND  CLOSE. 
See  Pbactice,  1. 

PARENT  AND  CHILD. 
See  Advancement,  2. 

PARTIES. 

See  Clarke's  Grant,  4,  6 ;  Fobcible  Entby  and  Detainer,  1 ;  High- 
way ;  Mandate,  7 ;  Pabtnership,  2,  3 ;  Pleading,  1 ;  Pbactice,  4, 
5,  6,  7,  29 ;  Railboad,  19,  20 ;  Shebiff's  Sale,  1 ;  Will,  7,  8. 

PARTITION. 
See  Advancement  ;  New  Tbial,  6. 

PARTNERSHIP. 

See  CoNTBACT,  2 ;  Decedents'  Estates,  2 ;  Pleading,  1. 

1.  Amgfnment  of  Chose  in  Action  by  Surviving  JPartner. — Insolvenqf, — A  sur- 
viving partner  is  entitled  to  the  exclusive  possession  and  control  of  all 
of  the  partnership  assets,  including  choses  in  action,  and  may  assign 
the  latter  in  the  legitimate  settlement  of  the  partnership  business,  not- 
withstanding such  partnership  and  its  individual  members  may  be  in- 
solvent. WilltKm  V.  NiehoUm,  241 

J.  Same, — Partieti, — Adminigtrator, — The  surviving  partner  is,  and  the  ad- 
ministrator of  the  deceased  partner  is  not,  a  proper  party  defendant  in 
an  action  on  a  partnership  chose  in  action  assigned  by  the  former  by 
delivery  merely.  /i. 

3.  Same, — Application  by  Creditors  to  be  Made  Pirtiee, — In  an  action  by  the 
assignee,  on  a  chose  in  action  of  an  insolvent  partnership,  which  has 
been  assigned  by  a  surviving  partner,  it  is  presumed,  where  the  con- 
trary does  not  appear,  that  such  assignment  was  maae  in  the  bona  fide 
settlement  of  the  partnership  business ;  and  where,  in  such  action,  cred- 
itors of  the  insolvent  partnership  apply  to  be  made  parties  to  the  action 
and  file  a  counter-claim  asking  the  application  of  the  proceeds  of  such 
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choee  in  action  to  the  payment  of  their  debts,  and  the  counter-claim 
does  not  allege  that  such  assignment  was  made  in  bad  faith,  in  which 
the  assignee  participated,  it  is  insufficient  and  may  be  struck  out  on 
motion.  Ih. 

PATENT  RIGHT. 
See  Promissory  Note,  23. 

PAYMENT. 

flee  LiquoR  Law,  8 ;  Promissory  Note,  19 ;  Set-Off;  Sheriff's  Sale,  7. 

Bayment  after  Suit  Brought. — Payment  of  a  debt  sued  for,  made  after  the 
commencement  of  the  action,  may  be  pleaded  in  bar  of  the  further 
maintenance  of  the  action.  Herod  T.  Snyder^  453 

PETITION  FOR  REHEARING. 
See  Supreme  Court,  13. 

PLEADING. 

See  AcnoN;  Attorney,  1;  Bankruptcy;  Bastardy,  2;  Cities  and 
Towns,  3  to  6,  8,  9, 12, 13,  15,  16, 17 ;  Clarke's  Grant,  5 ;  Contract, 
2 ;  Conveyance,  5 ;  Ditches  and  Drains,  1 ;  Elections,  1  to  6 ;  Jus- 
tice of  the  Peace  ;  Liquor  Law,  8 ;  Mandate,  5  to  13 ;  Mechan- 
ic's Lien,  1 ;  Mistake;  Mortgage,  4,  5,  9, 10;  Ne  Exeat,  1 ;  New 
Trial,  2,  4,  5;  Partnership,  3;  Practice,  1  to  7,  30;  Principal 
AND  Agent,  4 ;  Promissory  Note,  3,  6,  7, 11, 14, 15, 20, 22,  24 ;  Rail- 
road, 4,  7,  9, 11, 15,  16 ;  Real  Estate,  Action  to  Quiet  Title;  Set- 
off ;  Sheriff,  1 ;  Sheriff's  Sale,  7 ;  Supreme  Court,  1,  4 ;  Town- 
ship, 2 ;  Turnpike,  5 ;  Will,  2,  3,  7,  9, 10. 

!•  Drfeet  of  Bcurties. — ExhibU. — Partnership, — A  complaint  against  a  member 
of  a  co-partnership  alleged,  that,  at  the  request  of  the  defendant,  the 
plaintiff  had  rendered  services  of  a  certain  value  in  the  settlement  of 
the  partnership  business ;  that  such  co-partnership  had  been  dissolved, 
and  the  finifl  settlement  of  the  partnership  business  placed  in  the  hands 
of  the  defendant,  pursuant  to  a  written  agreement  of  dissolution,  made 
part  of  the  complaint  by  copy,  whereby  the  defendant  had  agreed  to 
pay  off  the  partnership  debts  upon  realizing  sufficient  means  out  of  the 

Sartnership  assets ;  and  that  sufficient  means  had  been  realized  by  the 
efendant,  out  of  such  assets,  to  pay  all  of  the  partnership  debts. 
Hdd,  on  demurrer  for  a  defect  of  parties  defendants,  that  such  exhibit  forms 
no  part  of  the  complaint,  and  can  not  be  looked  to  in  determining  the 
demurrer,  that  the  complaint  discloses  a  good  cause  of  action  against 
the  defendant  alone,  and  that  the  other  member  of  the  co-partnership 
is  not  a  necessary  party  defendant.  Way  v.  Fravel^  16z 

3.  I^xrtial  Answr. — In  an  action  to  compel  an  accounting  for  money  al- 
leged to  have  been  received  by  the  defendant  from  two  persons,  jointly 
or  severally,  for  the  benefit  of  the  plaintiff,  an  answer  only  denying 
the  receipt  of  such  money  from  a  particular  one  of  such  persons  is  an 
answer  to  part  only  of  the  complaint,  and,  when  pleaded  to  the  whole 
complaint,  is  insufficient.  Sanders  v.  Loy,  29S 

8.  Written  Causes  (^  Action. — Copies. — There  are  two  classes  of  written 
causes  of  action  in  this  State;  one  of  which  must  be  filed  with  the  com- 
plaints as  exhibits,  and  the  other  of  which  must  be  accurately  described 
therein.  Gomett  v.  Tofen,  388 

PRACTICE. 

See  Bell  of  Exceftionb  ;  Elechons,  4 ;  Quardian  and  Ward,  3 ;  In- 
fant; Mandate,  6, 11, 12 ;  Mechanic's  Lien,  5;  New  Trial;  Part- 
nership, 3;  Promissory  Note,  9, 11. 15, 18,  22;  Railroad,  4, 14,  20; 
Set-Off;  Supreme  Court,  1,  3,  4,  6,  8  to  16;  Venue,  Change  of; 
WiLL^  2,  5. 
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1.  Open  and  Close. — Where  the  answer  to  a  complaint  neither  expresBly 
denies^  nor  confesses  and  avoids,  the  allegations  of  the  complaint,  and 
amounts  only  to  an  argumentative  denial  thereof,  the  plaintiff  is  en- 
titled to  the  open  and  close.  Rothroek  v.  Ferkm&aa^  39 

2.  Trial  Withoui  Isme, — Where,  without  objection,  a  party  alleging  affir- 
mative matter  goes  to  trial  without  requiring  an  issue  to  be  formed 
thereon,  he  can  not  afterward  ask  judgment  thereon  as  by  confession. 

Bom  v.  Smithj  72 

5.  Same. — ^Where,  without  objection,  the  parties  to  an  action  go  to  trial 

without  an  issue  having  been  formed  on  a  pleading  alleging  affirma* 
tive  matter,  the  same  will  be  afterward  regarded  as  having  been  con- 
troverted as  fully  as  if  a  denial  thereto  had  been  filed. 

Dodds  V.  Vannoyy  89 

4.  D^ect  cf  Jhr^ies. —  'Dttmurrer, — An  objection  to  a  complaint,  that  there  is  a 
defect  of  parties,  should  be  taken  by  demurrer,  where  such  defect  appears 
upon  the  face  of  the  complaint.  Thamxa  v.  TFbocf,  132 

^.  /Sbn«. — AwKioer. — Where  such  defect  does  not  appear  upon  the  face  of  the^ 
complaint,  the  objection  should  be  taken  by  answer.  Jh, 

6.  Same, —  Wavo&r. — Such  objection,  if  not  so  made  in  the  court  below,  is 

thereby  waived,  and  can  not  be  raised  for  the  first  time  in  the  Supreme 
Court  on  appeal.  !&. 

7.  Oapaeity  to  Site. — Demurrer, — The  capacity  of  a  plaintiff  to  sue  can  not 
be  tested  by  a  demurrer  questioning  the  sufficiency  of  the  complaint. 

The  State,  ex  rel,  etc,,  v.  Soirf,  143 

8i  JoitU  VerdiBt. — Joint  Motion  for  New  TriaL — No  question  as  to  the  sepa- 
rate right  to  a  new  trial  of  one  of  several  parties  against  whom  a  ver- 
dict has  been  rendered  is  raised  by  a  joint  motion  therefor  by  all. 

Firtt  NatU  Banky  etc.,  v.  CW/«ry  153 

9.  ObfetHon  to  Evidence, — ^The  grounds  of  objection  to  the  admission  of  evi- 
dence must,  unless  apparent  on  its  face,  be  stated  to  the  court  at  the 
time  objection  is  made,  and  not  merely  in  a  motion  for  a  new  trial.  lb, 

10.  Exception, — BUI  of  Exceptions, — The  fact  that  exception  was  taken  to  the 

admission  or  rijection  of  evidence  must  appear,  not  only  in  a  motion 
for  a  new  trial,  but  by  a  bill  of  exceptions.  25. 

11.  Exclusion  of  Evidence, — ^The  evidence  expected  to  be  elicited  by  a  ques- 
tion put  to  a  witness  and  excluded  must  be  stated  to  the  court  at  the 
time  the  question  is  asked,  to  make  such  exclusion  available  as  error,  lb, 

12.  Scone, — Where,  at  the  request  of  a  party,  instructions  are  given  to  a 
jury,  he  can  not  complain  that  the  same  are  contradictory.  Jb, 

13.  Trial  by  Rrferees, — Special  Finding, — Where  a  party  to  an  action  which 
has  been  referred  to  referees  desires  that  the  facts  shall  be  found,  and 
the  conclusions  of  law  stated,  separately,  the  better  practice  is  to  have 
the  order  of  reference  require  the  referees  to  make  such  finding ,  but 
he  may  make  his  request  for  such  finding  to  the  referees  themselves, 
and  it  is  their  duty  to  comply  therewith.  Way  v.  FS-avd,  162 

14.  Same, — Error  of  Refer ees,— Bill  of  Exceptions, — Where  such  request  is  made 
to  the  referees  and  refused,  he  muRt,  to  make  the  refusal  available  as  • 
error  and  part  of  the  record,  except  thereto  at  the  time,  and  file  his  bill 
of  exceptions,  duly  signed  and  sealed  by  the  referees.  lb, 

15.  Same, — Report  of  Referees, — Time  of  FUing,— -Discretion  of  Omrt, — ^The 
court  ordering  such  reference  may,  in  its  discretion,  especially  where 
no  objection  is  made,  allow  the  referees  to  file  their  report  at  a  day  sub- 
sequent to  that  on  which,  by  the  order  of  reference,  it  should  have  been 
filed.  lb. 

16.  Trial  Without  Jssue,^  ITatucr.-— Where  a  party  alleging  affirmative  mat- 
ter goes  into  trial  without  requiring  an  issue  to  be  formed  thereon,  he 
thereby  waives  the  want  of  an  issue.    Inglis  v.  The  Staie^  ex  reL,  etc.,  212 
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17.  Sincerity  of  Offer  to  IVove. — Ihxictice. — The  sincerity  of  a  party  to  an  ac- 

tion in  offering  to  prove  certain  material  facts  relating  to  the  matter 
in  issue  can  be  testeid  only  in  the  court  where  such  offer  is  made,  and 
not  In  the  Supreme  Court  on  appeal.  Floyd  v.  Miller,  224 

18.  Bill  of  Exceptions. — Statement  of  Fads  by  Judge, — Affidavit — It  is  the  duty 
of  the  judge  who  presided  at  the  trial  of  a  cause,  in  signing  a  bill  of 
exceptions,  to  see  that  the  same  embodies  a  full  and  fair  statement  of 
all  the  circumstances  connected  with  any  action  taken  by  him  on  the 
trial,  which  is  complained  of  as  error,  and  his  own  actions,  being  pe- 
culiarly within  his  own  knowledge,  need  not  be  presented  or  made 
known  to  him  by  affidavit.  ^es  v.  Johuon^  257 

19.  Motion  for  New  Trial. — A  motion  for  a  new  trial,  for  any  of  the  causefl 
set  out  in  the  first  specification  of  section  352  of  the  practice  act,  need 
not  be  supported  by  affidavit.  lb, 

20.  Dimgreemenl  of  Jury. — The  provisions  of  section  331  of  the  practice  act, 
in  relation  to  the  duty  of  the  court  where  a  jury  disagrees,  are  manda- 
tory, and  not  merely  directory.  lb. 

21.  Farther  Instrueiiana  to  Disagreeing  Jury. — A  court  has  no  right,  during 

the  absence  and  without  the  knowledge  of  the  parties  or  their  attor- 
neys, to  enter  the  jury  room  and  instruct  the  jury  as  to  any  matter  of 
law  or  fact  upon  which  they  disagree.  lb, 

32.  JReeeiving  Verdict^  or  Instrueting  Jwry,  on  Sunday. — A  verdict  may  be  re- 
ceived, and  a  court  may  instruct  a  jury  which  has  disagreed,  on 
Sunday.  lb. 

28.  Bin  of  Exceptions. — Evidence. — Testimony. — A  statement  in  a  bill  of  ex- 
ceptions purporting  to  contain  the  evidence  given  on  a  trial,  that  the 
same  contains  all  tne  **  testimony ''  given,  is  not  equivalent  to  a  state- 
ment that  it  contains  all  the  evidence.  McDonald  v.  Elfes^  279 

24.  Demurrer. — Justice  of  the  Peace. — Where  a  demurrer  presented  before  a 
justice  of  the  peace  is  not  renewed  in  the  Circuit  Court  on  appeal,  no 
question  in  relation  thereto  cnn  be  made  in  the  Supreme  Court  on  ap- 
peal. The  Detroit,  E.  R.  A  1.  R,  R.  Co.  v.  BaHon,  293 

25.  Verdict. — Special  Finding. — Judgment  non  Obstante. — To  authorize  judg- 
ment upon  the  special  findings  of  a  jury,  notwithstanding  their  general 
verdict,  there  must  be  a  clear  inconsistency  between  them.  lb, 

26.  dejection  to  Evidence. — The  grounds  of  an  objection  to  the  admission  of 
evidence  must  be  stated  at  the  time  the  objection  is  made. 

Fhittips  V.  Cbr,  345 

27.  Bill  of  Exceptions, — Exception, —  When  Taken. — A  statement  in  a  bill  of 
exceptions,  that  the  several  exceptions  mentioned  therein  had  been  re- 
served '^at  the  proper  time,"  is  equivalent  to  a  statement  that  such  ex- 
ceptions had  be«n  taken  '*at  the  time"  the  decisions  excepted  to  were 
made.  Crandull  v.  First  NaCl  Bank,  etc.,  349 

28.  Question  of  Law  Reserved. — New  Trial. — Supreme  Court. — The  Supreme 
Court  can  not  review  a  question  of  law  reserved  during  the  trial  of  a 
cause,  under  section  347  of  the  practice  act,  unless  the  error  com- 
plained of  is  made  a  ground  of  a  motion  for  a  new  trial. 

Earner  v.  The  State,  ex  rel.,  etc.,  360 

29.  Afjplieation  to  Make  New  I^rties, — In  an  action  on  account  for  ^oods  sold 

and  delivered,  an  application  by  the  defendant,  to  have  a  third  person 
made  a  party  to  the  action,  alleged,  that  such  goods  had  been  sold  and 
delivered  by  the  plaintiff  to  such  third  person,  who  in  turn  had  sold 
and  delivered  the  same  to  the  defendant,  and  received  his  pay  therefor. 
JSdd,  that  the  facts  alleged  would,  if  proved,  constitute  a  complete  defence 
to  the  action,  and  that  such  third  person  was  not  a  necessary  party 
thereto.  Lomaz  v.  McKinney,  374 

80.  Damrrtr, — Molkn  to  Make  Pleading  Certain, — Where  a  substantially 
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good  cause  of  action  is  indefinitely  stated  in  a  pleading,  the  defect  can  be 
reached,  not  by  demurrer,  but  by  a  motion  to  make  certain. 

Bojfce  V.  Bradiff  432 

81.  Venire  De  Novo, —  Uncertainty  in  Anmoers  to  Interrogatories. — A  party  to 
an  action  having  requested  "the  eourt  to  submit  to  the  jury"  certain 
interrogatories  annexed  to  such  request,  and  the  court  having  in- 
structed the  jury  as  to  the  form  of  their  verdict,  but  without,  alluding 
to  such  interrogatories,  the  jury  returned  a  general  verdict  for  the  op- 
posite party,  and  also  answers  to  the  interrogatories. 

Held,  on  motion  for  a  venire  de  lUyco,  for  uncertainty  in  such  answers,  that 
such  interrogatories  form  no  part  of  the  record  on  appeal  to  the  Su- 
preme Court. 

Held,  also,  that  there  was  no  error  in  the  refusal  of  the  court  below  to  re- 
quire such  answers  to  be  made  definite. 

Held,  also,  that  a  venire  de  novo  should  not  be  awarded  merely  because  of 
the  failure  of  the  jury  to  return  a  definite  answer  to  an  interrogatory. 

OffU  V.  DiU,  438 

32.  Interrogatoriee  to  Jury. — Special  Verdict, — Where  interrogatories  pro- 
pounded to  and  answered  by  a  jury  do  not  cover  all  the  matters  in 
issue  in  the  cause,  the  answers  can  not  be  regarded  as  a  special  verdict. 

Kealing  v.  Vow,  466 

83.  Superior  Court, — Supreme  (hurt. — Amgnment  of  Error. — On  appeal  from 

the  Marion  Superior  Court  to  the  Supreme  Court,  the  only  proper  as- 
signment of  error  is,  that  the  Superior  Court,  in  general  term,  erred  in 
its  judgment.  MUler  v.  The  State,  ex  rd.,  etc.,  503 

84.  Same. — An  alleged  error  of  the  Superior  Court,  in  special  term,  which 
is  not  assigned  on  appeal  to  the  general  term,  can  not  be  assigned  in 
the  Supreme  Court  on  appeal.  i6. 

35.  Supreme  Court. —  Weight  or  Want  (^  Evidence. — ^Where,  from  the  record, 
evidence  is  lacking  on  some  point  necessary  to  support  the  judgment 
rendered,  such  judgment  will  be  reversed  by  the  Supreme  Court,  not- 
withstanding the  fact  that  the  other  material  points  are  fully  sustained 
by  the  evidence.  P.,  C.  &  St.  L.  B.  W.  Co.  v.  Morton,  539 

PRESUMPTION. 
See  Advancement,  2;  Conveyance,  1 ;  Mobtoage,  8;  PitOMiaBORYNaTE,  4. 

PRINCIPAL  AND  AGENT. 

See  Attorney,  3 ;  Contract,  1 ;  Mechanic's  Lien,  4 ;  Proiossoby  Note, 

1,  2,  23,  25 ;  Railroad,  1 ;  Trespass. 

1.  Dernand. — Where  a  debtor  places  in  the  hands  of  his  creditor  a  chose  in 

action  in  favor  of  the  debtor  against  a  third  person,  which  the  creditor 
agrees  to  collect,  and  out  of  the  proceeds  thereof  pay  himself  and  ac- 
count to  the  debtor  for  the  residue,  the  creditor  is  the  agent  of  the 
debtor  and  is  not  liable  to  an  action  for  such  residue  until  demand  there- 
for has  been  made.  Dodds  v.  Vannoy,  89 

2.  Same.— Statute  of  LimitaUons. — The  statute  of  limitations  does  not  b^n 

to  run  in  such  case  until  such  demand  has  been  made.  lb. 

3.  Obligation  Executed  by  Officer  of  Corporation. — An  officer  of  a  corporation 
who  executes  an  obligation  for  the  payment  of  money,  which,  on  ita 
face,  does  not  show  his  representative  capacity,  is  personally  bound 
thereby,  though  it  show  that  it  was  executed  as  a  compromise  between 
such  corporation  and  some  third  person.  Willaon  v.  NiehoLson,  241 

4.  Samt. — Pleading. — An  answer  in  an  action  on  such  an  obligation,  against 

such  officer,  alleging  that  he  had  executed  the  same  in  his  representa- 
tive, and  not  in  his  individual,  capacity,  but  which  does  not  aver  his 
authority  to  bind  such  corporation,  or  that  the  obligation  waa  executed 
on  account  of  its  business  or  indebtedness,  is  bad.  Ih, 
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PBINCIPAL  AND  SURETY. 

See  GuABDiAN  and  Wabd,  2;  Justice  of  the  Peace,  3;  Pbomissobt 

Note,  1,  2, 10, 12, 13, 14 ;  Shebiff,  1. 

PROCESS. 
See  Mandate,  1  to  4 ;  Ns  Exeat,  4. 

PROMISSORY  NOTE 

See  Clabke's  Gbant,  6  to  8 ;  Decedents'  Estates,  2,  7 ;  Justice  of  thk 
Peace  ;  Mobtgaoe,  7  to  10 ;  Pbincipal  and  Agent,  1,  3, 4 ;  Tendeb. 

1.  Blanks. — Prineipal  and  Surdy. — Where  a  surety  on  a  promisBory  note 
left  blank  as  to  the  payee  entrusts  the  same,  in  that  condition,  to  the 
principal,  he  thereby  authorizes  the  latter  to  insert  the  name  of  what- 
ever payee  he  chooses.  Armttrong  v.  Harahman^  52 

2.  Same, — Endorser  of  Note  Blank  as  to  Ba.yee, — ContrUnUion. — Where  a  third 
person  endorses  such  note  by  writing  his  name  on  the  back,  and  the 
principal,  in  neffotiatins^  the  note,  inserts  the  name  of  such  endorser 
as  payee,  the  liability  of  the  latter  is  simply  that  of  an  endorser,  and 
not  that  of  a  co-surety,  and  on  payment  of  the  note  by  the  surety  he 
can  not  compel  such  endorser  to  contribute.  lb. 

3.  Verbal  Extension  (f  Time, — Common  Law, — Equity, — In  an  action  on  • 
promissory  note,  the  defendant  answered,  that,  for  a  consideration,  the 
plaintifif  had  verbally  agreed  to  extend  the  time  of  payment  for  a  defi- 
nite period,  which  had  not  yet  expired ;  and  he  also  answered,  that, 
on  the  verbal  promise  of  the  plaintiff  to  extend  the  time  of  payment 
for  a  reasonable  period,  the  rate  of  interest  in  the  note  had  been  in- 
creased. 

JJe/d,  on  demurrer,  that,  in  such  action,  only  the  common-law  powers  of 
the  court  were  called  into  exercise,  and  that  neither  of  such  answers  is 
a  bar  to  the  action. 

Hddy  also,  thai  a  court  of  equity  might  refuse  to  enforce  a  contract,  over  such 
a  veroal  agreement.  NeUon  v.  Wiite,  139 

4.  ^Alteration, — Attorneys  Fees. — A  promissory  note  containing  a  conditional 

stipulation  for  the  payment  of  attorney's  fees,  executed  prior  to  the  act 
of  March  10th,  1875,  1  R.  S.  1876,  p.  149,  and  secured  by  mortgage, 
was,  after  that  date,  altered  by  the  consent  of  all  parties  by  increas- 
ing the  rate  of  interest,  and  then  executed  by  an  additional  maker  as 
surety  for  the  former,  whereupon  such  mortgage  was  duly  released. 

Held,  on  appeal  by  the  principal  alone,  that  such  alteration  did  not,  as  to 
nim,  merge  the  note  as  originally  executed  into  a  new  one,  and  that  he 
is  liable  for  attorney's  fees. 

Held,  also,  that,  from  evidence  establishing  such  facts,  a  jury  might  infer 
that  part  of  the  consideration  for  the  increase  of  the  rate  of  interest 
was  tne  release  of  such  mortgage.  lb. 

5.  Atiomei^s  Fees,— An  unconditional  stipulation,  in  a  promissory  note,  for 

the  payment  of  attorney's  fees,  is  valid. 

Sitiker,  Davis  &  Co.  v.  Fteteher,  276 

6.  Aeiicn  against  Endorser, — Copy  of  Endorsement, — A  promissory  note  and 

an  endorsement  thereof  are*  different  instruments;  and,  in  an  action 
against  an  endorser,  on  his  endorsement,  the  complaint  must  contain, 
not  only  a  copy  of  such  endorsement,  but  also  an  allegation  referring 
thereto.  And,  where  such  an  allegation  is  wanting,  the  complaint  is  in- 
sufficient, and  can  not  be  deemed  amended,  on  appeal  to  the  Supreme 
Court.  75. 

7.  Ihrol  Agreement  Contradicting. — A  contemporaneous  parol  agreement, 
that  a  promissory  note  stipulating  for  the  payment  of  a  certain  sum, 
to  a  certain  person,  at  a  specified  time,  should  never  be  paid,  but 
should  be  applied  on  a  debt  due  from  a  third  person  to  the  maker,  ia 
no  defence  to  an  action  on  such  note.  McDonald  v.  Eljes,  279 
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8.  Jh^oUe  in  Bank. — Waieer  (^  Notice  of  Non^BtymenL — The  right  of  an  en- 
dorser of  a  promissory  note  payable  in  bank,  to  notice  of  its  non-pay- 
ment, may  be  waived  by  a  stipulation  contained  in  8uch  note. 

Booker  y.  Morris,  286 

9.  Same. — Fraud.  —  Failure  of  OontideraHon. — Beseinion. —  VerdieL — Special 

Finding. — In  ap  action  by  an  aaaignee,  against  the  maker,  on  a  prom- 
issory note  payable  in  a  bank  in  this  State,  wherein  fraud,  failure  of 
consideration  and  rescission,  of  which  the  plaintiff  was  alleged  to  have 
had  due  notice,  were  set  up  as  defences,  the  jury  trying  the  cause  re- 
turned a  general  verdict  for  the  defendant,  and  also  found  specially 
that  the  plaintiff  bad  purchased  the  note  in  suit  before  its  maturity, 
for  a  valuable  consideration,  and  without  any  notice  or  knowledge  of 
any  defence  thereto. 
ffeld,  that  such  special  findings  were  inconsistent  with,  and  controlled,  the 
general  verdict,  and  the  plaintiff  was  entitled  to  judgment. 

Bremmerman  v.  Jennings,  334 

10.  Principal  and  Surely. — ^nc^orser. — One  who  places  his  name  on  the  back 
of  a  promissory  note,  at  the  time  of  its  execution,  designating  himself 
as  surety,  is  liable,  originally  and  jointly  with  the  maker,  as  a  surety, 
and  not  as  an  endorser.  Phillips  v.  Ooz,  345 

11.  Payable  in  Bank. — ComplavU. — Averment  Contradieting  Copy. — In  an  ac- 
tion by  an  assignee,  against  the  maker,  on  a  promissory  note  payable  at 
a  place  designated  therein  as  ^'Citisen's  State,  of,"  etc.,  ns  appeared  by 
a  copy  thereof  attached  to  the  complaint,  it  was  alleged  m  the  com- 
plaint, that  the  note  was  payable  at  the  "  Citizen's  State  Bank,  of,''  etc. 

Held,  on  demurrer,  that  the  all^ation  that  the  note  was  payable  in  such 
bank  is  controlled  by  the  copy  of  the  note,  and  might  have  been  struck 
out  on  motion,  but  can  not  be  reached  by  demurrer;  and  that  the  com- 
plaint is  sufficient.  Crandall  v.  First  NatU  Bank,  349 

12.  Same. — Alteration, — Additional  Surety  vnthout  Knotoledae  of  Original. — The 

fact  that  the  payee  of  a  promiraory  note  procures  tne  execution  of  the 
same  by  an  additional  surety,  without  the  knowledge  or  consent  of  the 
original  surety,  is  not  such  an  alteration  as  will  discharge  the  former, 
though  he  executed  the  same  solely  because  of  the  apparent  liability 
of  the  latter,  who  was  availing  himself  of  such  alteration  as  a  defence,  /o. 

18.  Principal  and  Surety. — Fraud. — Indemnity. — Evidence. — Where  a  surety 
on  a  promissory  note  alleges,  that  his  signature  was  procured  by  means 
of  fraudulent  representations  made  to  him  b^  the  payee,  it  is  compe- 
tent for  the  plaintiff  to  show  that  he  had  received  a  mortgage  from  the 
1>rincipal  indemnifying  him  against  loss  as  surety.  And  it  is  a  harm- 
ess  error  as  to  him,  in  such  case,  that  the  plaintiff  also  shows  that 
there  is  a  prior  mortgage  on  the  same  premises  to  another,  so  as  to 
show  the  sufficiency  of  such  indemnity.  lb. 

14.  Same. — Oross-C6mplaint  by  Surety. — In  an  action  on  a  promissory  note, 

against  several  alleged  makers,  a  so-called  "answer"  by  one  of  the  de- 
fendants, alleging  that  he  was  merely  surety  for  his  co-defendants, 
and  asking  relief  accordingly,  amounts  only  to  a  cross-complaint 
against  his  co-defendants.  Brouming  v.  MerriU,  425 

15.  Same. — Appearance. — Allegations  of  Comjdaint  Deemed  True. — Where,  with- 
out filing  any  additional  pleading,  such  defendant  submits  the  cause  for 
trial,  every  material  allegation  of  the  complaint  must  be  taken  as 
true.  lb. 

16.  Parol  Evidence  Establishing  Character  of  Liability. — Maker. — Guarantor, — 
Where  a  person,  other  than  the  payee,  endorses  a  promissory  note  in 
blank,  at  the  time  of  its  execution,  he  thereby,  prima  facie,  assumes  the 
liability  of  an  endorser  only,  but  it  may  be  shown  by  parol  evidence, 
that  his  liability  is  that  of  a  joint  maker,  or  of  a  guarantor.  lb. 
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17.  LoM  of  Place, — The  maker  of  a  promissory  note  payable  in  another 
State  is  liable  according  to  the  laws  of  that  State.  lb. 

18.  Same.  —  Interest, — Law  of  Foreign  State, — Excemte  Damages. — Modifying 

Judgment. — Bemittitur, — Practice  tn  Superior  Court. — In  an  action,  in  the 
Superior  Court,  on  a  promissory  note  payable  in  another  State,  and 
bearing  interest,  but  stipulating  no  rate,  interest  was  calculated  on  the 
fiote,  and  provided  for  in  the  judgment,  at  the  rate  of  seven  per  cent., 
though  there  was  no  allegation  in  the  complaint,  nor  evidence  on  the 
trial,  as  to  the  rate  of  interest  allowable  in  such  case  by  the  law  of 
such  State. 
Held,  that  it  was  within  the  sound  discretion  of  the  Superior  Court,  on  ap- 
peal to  general  term,  to  remand  the  cause  to  special  term,  with  direc- 
tions to  allow  the  plaintiff  to  remit  the  interest  allowed  in  the  judg- 
ment exceeding  six  per  cent.,  and  to  direct  that  the  judgment  be  so 
modified  as  to  bear  interest  at  that  rate.  lb, 

19.  I^iyable  in  Bank. — Poiyment. — In  an  action  by  an  assignee,  on  a  prom- 
issory note  payable  m  bank,  it  is  a  sufficient  defence  to  answer  pay- 
ment of  such  note  before  its  assignment,  and  the  plaintiff  had  notice 
thereof  prior  to  such  assignment.  (yi-omwell  v.  Yandes,  495 

20.  Same. — PtiyaUe  in  Bank. — Denial  of  Execution. — A  denial,  under  oath,  of 

the  execution  of  a  promissory  note  payable  in  bank  is  a  sufficient  an- 
swer to  a  complaint  thereon.  Woollen  v.  Vankirk,  497 

21.  Same. — Fraud. —  Want  of  Consideration. — Sham  Assignment. — Fraud  prac- 

tised by  the  payee  on  the  maker  in  procuring  the  execution  of  such 
note,  a  want  of  consideration,  or  that  the  assignment  thereof  was  a 
sham,  is  no  defence  to  an  action  thereon  b^  an  assignee  thereof  for 
value,  before  its  maturity,  and  without  notice  of  any  defence,  where 
such  assignee  is  not  alleged  to  have  had  notice  thereof.  lb. 

22.  Same. — False  BepresevUations.— Warranty. — In  a  suit  upon  a  promissory 
note,  by  the  payee  thereof,  against  the  maker,  the  latter  answered,  alleg- 
ing that  such  note  was  obtained  by  fali$e  representations,  made  by  the 
agent  of  the  payee  to  such  maker,  concerning  the  qualities  of  a  sewing 
machine,  for  which  such  note  was  executed  ;  and  also  that  such  agent 
warranted  "  that  it  was  a  good  machine  and  would  work  all  right," 
alleging  a  breach  of  the  warranty. 

Held,  that,  as  an  answer  of  fraud,  such  pleading  is  insufficient  in  not  alleg- 
ing that  the  representations  were  fraudulently  made,  and  that  the  agent 
of  such  payee  knew,  at  the  time  he  made  them,  that  they  were  false. 

Held,  also,  that,  admitting  that  the  warranty  is  well  pleaded,  the  defendant 
was  not  injured  by  the  ruling  of  the  court  sustaining  a  demurrer  to 
such  answer,  it  appearing  that  a  warranty  of  the  machine  was  set  up  in 
another  paragraph  of  answer,  upon  which  issue  of  fact  was  taken  and 
trial  had.  Shook  v.  Singer  M*fg  Co.,  520 

2S,  Patent. — Act  Bespeeting  Foreign  Corporations  and  their  Agents. —  The  pro- 
visions of  the  act  '*  respecting  foreign  corporations  and  their  agents  in 
this  State,''  1  R.  S.  1876,  p.  373,  do  not  apply  to  a  foreign  corporation 
which  is  the  owner,  either  as  patentee  or  assignee,  of  letters-patent  issued 
by  the  United  StatcH*,  or  to  its  agents  in  this  State,  connected  with  the 
manufacture,  use  or  sale  of  the  invention  described  in  such  letters- 
patent.  Jj^. 

24.  Beat  Property.  ^-  Parehase-Money. —  Conveyance. — Eviction. — Beseission. — 
In  a  suit  by  the  assignee  against  the  maker,  upon  a  promissory  note, 
which  stipulated  that  it  was  given  for  the  purchase-money  of  certain 
real  estate,  and  '*  if  title  defec;iive,  note  void,"  the  defendant  answered, 
that  such  note  was  given  to  the  assignor  of  the  plaintiff,  in  part  con- 
sideration of  the  undivided  two-thirds  part  of  certain  described  land 
which  defendant  had  purchased  of  plaintiff  and  said  assignor,  for  which 
he  had  received  their  joint  warranty  deed,  and  that  defendant  had 
been  evicted  from  one-half  of  the  land  so  purchased.    The  plaintiff 
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replied  that  he  and  his  aiwignor  each  owned  an  undivided  third  part 
of  such  land ;  that  defendant  purchased  aaid  assignor'a  interest  therein, 
for  a  certain  gum,  and  executed  the  note  sued  on  to  secure  the  payment 
of  the  purchase-money ;  that  defendant  also  agreed  to  purchase  plain- 
tiff's interest  in  said  land  for  a  like  sum,  and  to  execute  to  him  a  note 
to  secure  the  purchase-money,  but  did  notdeliTcr  such  note  or  pay  such 
money :  that,  without  performing  his  agreement,  defendant  fraudulently 
induced  plaintiff  to  execute  the  deed  mentioned  in  hist  answer,  which 
deed,  in  a  proceeding  against  the  defendant  in  the  proper  court,  had 
been  declared  fraudulent,  void  as  to  plaintiff,  and  inoperative  to  convey 
title  from  l)im ;  and  that  defendant  still  held  the  interest  in  said  land 
conveyed  to  him  by  said  assignor. 

Held,  that  it  was  not  necessary  to  allege  in  the  complaint,  that  the  title  to 
the  land  mentioned  in  the  note,  and  for  which  said  note  was  given,  was 
not  defective  as  to  the  assignor  of  said  note.  Such  fact,  being  alleged, 
was  mere  surplusage,  as  the  subject  of  title  in  such  connection  was  a 
matter  of  defence  entirely. 

Held,  also,  that  the  reply  was  good. 

Held,  also,  that  it  was  incompetent  for  the  defendant  to  retain  the  title  con- 
veyed to  him  by  plaintiff's  assignor,  and  to  rescind  only  as  to  the  pur- 
chase-money. Bringham  v.  Leighiy,  524 

25.  Blanks. — Prineipal  and  Agent. — Where  a  promissory  note,  left  blank  as 
to  amount,  to  whom  payaole,  and  when  and  where  payable,  is  entrusted 
b^  the  surety  to  the  principal  who  filled  out  the  same,  payable  to  a 
different  person,  and  at  a  different  time  and  place  from  what  had  been 
agreed  upon  between  them,  the  surety,  by  thus  entrusting  the  note 
signed  in  blank  with  his  principal,  maae  the  latter  his  agent  lor  the 
purpose  of  filling  up  the  blanks,  and  is  bound  by  the  note  as  thus 
nllcKl  up.  Gotki-upt  V.  Williamson,  599 

PROSECUTING  ATTORNEY. 

See  Elections,  1  to  3. 

PUBLICATION. 

See  Notice. 

PUIS  DARREIN  CONTINUANCE. 
See  Set-Off. 

QUO  WARRANTO. 
See  Elections. 

RAILROAD. 
See  CrnEB  and  Towns,  1  to  4 ;  Common  Carrier  ;  Supreme  Court,  2. 

1.  Oarryino  PasKnger  I^jot  Station.-- Evidence. — Husband  and  Wife. — In  an 
action  by  a  married  woman  and  her  husband,  against  a  railroad  com- 
pany, to  recover  damages  for  putting  her  off  at  a  wrong  and  improper 
place,  evidence  that  she  was  so  put  off  at  the  request  of  her  husband, 
made  without  her  knowledge,  is  inadmissible,  she  perha^M  not  being 
bound  thereby.  The  Baltimore,  P.  &  C.  R.  W.  Co.  v.  Piiky,  22 

2.  Killing  Stock. — Liability  of  Leasee. — Prior  to  the  amendment  of  March 

14th,  1877,  AcU  1877,  Spec.  Sess.,  p.  61,  the  owner  of  stock  killed  by  a 
railroad  run  and  operated  by  a  lessee  in  its  own  name  had  no  remedy 
under  the  statute.      The  Pitttkurgh,  C.  &  St.  L.  R.  W.  Co.  v.  Currant,  38 

3.  Same. — Erroneous  Evidence. — In  an  action  against  a  railroad  company, 

to  recover,  under  the  statute,  for  the  value  of  stock  alleged  to  have 
been  killed  by  the  defendant's  cars  on  its  railroad,  where  the  same  was 
not,  but  ought  to  have  been,  securely  fenced,  it  is  error  to  admit  evi^^ 
dence  that  such  killing  had  been  done  by  the  defendant's  cars  on  the  rail- 
road of  another  company.     The  Gneinnati,  HAD.R.  R.O0.  t.  Bunnell,  183 
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4.  Same. — Improper  Amendment  of  OmtplairU. — It  is  alBO  error  to  permit  the 
plaintiff,  over  the  objection  of  the  defendant,  to  so  amend  his  com- 
plaint as  to  conform  to  such  erroneous  evidence,  where  such  action  is 
commenced  in  the  circuit  court.  lb', 

6.  Same. — Railroad  Run  in  Lesaee^s  Name. — A  railroad  company,  running 
the  railroad  of  another  company  in  the  name  of  the  former,  is  not 
liable,  under  the  statute,  for  stock  killed  on  such  railroad.  75. 

6.  Same. — Liability  of  Lessee. — A  railroad  company  is  not  liable,  under  the 

statute,  for  stock  killed  by  it  on  a  railroad  belonging  to  another  com- 
pany, run  by  the  defendant  in  its  own  name. 

The  Cincinnati^  H.  d  D.  R.  R.  Co.  v.  Norris,  285 

7.  Same. — Action  against  Owner  and  Lessee. — In  a  joint  action  under  the 
statute  against  one  railroad  company  as  the  owner,  and  another  as  the 
lessee,  of  a  certain  railroad,  to  recover  for  stock  alleged  to  have  been 
killed  by  the  cars  of  the  latter  whilst  running  such  railroad,  the  com- 
plaint must,  to  be  sufficient  as  to  the  lessee,  allege  that  the  lessee  was 
running  such  railroad  in  the  name  of  the  owner. 

The  JeffersonviUe,  M.  &  I.  R.  R.  Co.  v.  Doumey,  287 

8.  Same. — Damages. —  When   Company  Liahle. — In    an    action   under  the 

statute,  against  a  railroad  company,  for  killing  stock,  the  evidence 
showed  that  the  cars  of  the  defendant  struck  one  only  of  two  animals, 
which  were  tied  together,  and  dragged  them  both  along  the  track  so  as 
to  kill  both. 
Hdd,  that  the  plaintiff  was  not  entitled  to  recover  for  the  animal  which 
had  not  been  struck  by  the  cars  of  the  defendant.  Ih, 

9.  Contract  to  Fence. — Trespass. — In  an  action  against  a  railroad  company 
for  dnmagefl,  the  complaint  alleged,  that,  in  consideration  of  the 
promise  of  the  defendant  to  keep  stock  out  of  the  crops  of  the  plaintiff 
the  latter  had  granted  the  former  leave  to  enter  upon  his  farm  and 
construct  its  line  of  road  across  such  farm,  but  that  the  defendant  had 
permitted  stock  to  enter  upon  and  destroy  such  crops. 

Heldy  that  the  action  is  one  upon  contract,  and  not  for  a  tort. 

The  Cincinnati,  W.  &  M.  R.  R.  Co.  v.  Harris,  290 

10.  Same. — Conveyance. — The  conveyance  in  such  case  gave  to  the  defendant 
the  '* right  to  construct  and  maintain  a  railroad,"  etc.,  "across''  the 
plaintiff's  land,  in  consideration  that  the  defendant  would  fence  its 
"  road  in  six  months'  time,"  etc. 

Held,  that  an  entrance  by  the  defendant  under  such  conveyance  was  not  a 
trespass. 

Hdd,  also,  that  the  company  was  not  bound  to  maintain,  but  might  re- 
move, the  plaintiff's  fences,  and  was  not  obliged  to  fence  its  road  until 
six  months  after  the  completion  thereof.  lb. 

11.  Killing  Stock, —  Venue. — In  an  action  under  the  statute,  against  a  rail- 
road company,  for  killing  stock,  the  venue  is  sufficiently  laid,  where 
the  complaint  shows  the  killing  to  have  occurred  in  the  county  where 
the  action  is  brought.     The  Detroit,  E.  R.  &  I.  R.  R.  Co.  v.  BarUm,  293 

\2.  Same. — Negligence. — Transitory^  Action. — An  action  against  a  railroad 
company  lor  n^ligently  killing  or  injuring  stock  is  not  local,  but  tran- 
sitory, ii. 

13.  Same. — Contributory  Negligence. — The  fact  that  an  owner  of  an  animal 
"knowingly  permitted"  it  to  run  at  large  is  not  such  contributory  neg- 
ligence on  his  part  a-)  will  defeat  an  action  by  him  against  a  railroad 
company  for  the  "wilful"  killing  of  such  animal.  lb. 

14.  Killing  Stock. — Appearance. — Evidence. — Supreme  Court. — In  an  action 
against  a  railroad  companv,  under  the  statute,  for  killing  stock,  in  run- 
ning and  operating  a  railroad  alleged  to  belong  to  the  defendant, 
where,  though  there  is  no  evidence  given  as  to  the  ownership  of  such 
railroad,  there  is  no  evidence  to  the  contrary,  yet  if  the  defendant  ap- 
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pear  and  contest  the  cause,  the  Sapreme  Court,  on  appeal,  will  not  set 
aside  a  verdict  for  the  plaintiff,  on  account  of  the  mere  absence  of  such 
affirmative  evidence.  The  Evansville,  etc.,  R,  R,  Ch.  v.  Snapp,  303 

26.  Same. — Complaint. —  Venue. — In  an  action,  under  the  statute,  against  a 
railroad  company,  for  killing  stock,  the  complaint  alleged,  that  the 
killing  charged  had  occurred  in  the  county  where  the  action  was 
brought,  and  that,  at  the  point  where  the  stock  entered  upon  the  de- 
fendant's railroad  and  was  killed,  such  road  '^was  not  securely  fenced." 

Heldf  on  demurrer,  that  the  complaint  sufficiently  lays  the  venue  and  shows  ^\ 

that  snch  road  was  not  *^  securely  fenced  in." 

The  ZklroU,  etc.,  R,  R.  Co.  v.  BlodgeU,  315 

16.  Same. — ConiplainL — Fence. — Motion  in  Arrest. — In  an  action  under  the 
statute,  commenced  in  the  circuit  court,  against  a  railroad  company, 
for  killing  stock,  the  complaint  alleged,  that,  *'at  a  place  on  the  track 
of  said  railroad,  where  the  same  wa.s  not  securely  fenced,"  the  defend- 
ant, **bv  its  servants,  locomotives  and  cars,  ran  upon,  against  and 
over"  the  stock  and  killed  it. 

Mddj  on  motion  in  arrest,  that,  as  the  defect  in  the  allegation  as  to  fencing 
could  be  and  was  supplied  by  the  evidence  and  cured  by  the  verdict, 
the  complaint  is  sufficient.      The  Louisville,  etc.,  R.  W.  Co.  y.  i6^tn,  460 

17.  Same. — Evidence  as  to  Fence, — Where  the  evidence  given  on  the  trial  of 
such  an  action  shows  that  the  stock  killed  had  entered  upon  the  track, 
over  a  line  of  fence  that  was  generally  insecure,  it  is  not  necessary  that 
ft  also  show  that  the  particular  part  thereof  over  which  the  stock 
passed  was  insecure.  lb, 

18.  Same. — Expert. — It  is  proper  for  the  plaintiff  in  such  case  to  enquire  of 
competent  witnesses  whether  such  fence  was  such  as  good  husbandmen 
usually  kept.  lb, 

19.  Tax  in  Aid  of. — Interest  of  Company. — Directors, — Injunction, — Parties. — 
Under  section  17  of  ''An  act  to  authorize  aid  to  the  construction  of 
railroads  by  counties  and  townships,"  etc.,  1  R.  S.  1876,  p.  736,  a  rail- 
road company  does  not  have,  and  can  not  acquire,  an^  legal  right  to, 
or  interest  in,  a  tax  voted  in  aid  thereof  by  a  township,  which  it  can 
enforce  by  legal  process,  until  such  tax  has  been  levied  and  collected 
and  a  valid  subscriptiQn  made  on  behalf  of  the  township.  And  in  a 
suit  by  citizens  and  ttix-payers  of  such  township  to  enjoin  the  collection 
of  a  tax  assessed  to  raise  money  for  investment  in  the  capital  stock  of  a 
railroad  company,  neither  such  railroad  company  nor  the  directors 
thereof,  as  such,  are  proper  or  necessary  parties  defendants,  and  it  is 
error  for  the  court  below,  on  petition,  to  admit  such  directors  as  par* 
ties.  Jager  v.  Doherty,  528 

20.  I^netiee, — Appeal — Final  Judgment. — Under  section  550  of  the  practice 
act,  as  amended  by  an  act  approved  March  14th,  1877,  Acts  1877, 
Spec.  Sess.,  p.  59,  an  appeal  can  be  taken  to  the  Supreme  Court  only 
by  a  party  to  the  final  judgment  of  the  court  below.  And  the  directors 
of  such  railroad  company,  having  been  erroneously  admitted  as  parties 
defendants,  are  strangers  to  the  record ;  and,  no  final  judgment  having 
been  expressly  rendered  against  them,  they  are  strangers  to  such  judg- 
mentj  and  an  appeal  presented  to  the  Supreme  Court  by  them  will  be 
dismissed  on  motion  of  the  appellee.  lb, 

KATIFICATION. 
See  Attorney,  3. 

RE.VL  ESTATE,  ACTION  TO  QUIET  TITLE. 

1.  ComphinL — ^In  an  action  to  qniet  the  title  to  real  estate,  a  oomplaint 
which  shows,  prima  facie,  that  the  plaintiff  is  entitled  to  immediate  pos- 
session of  real  estate  of  which  the  defendant  la  anlawfully  in  posses- 
aion,  is  sufficient  on  demurrer.  jBose  v,  Neem,  484 
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2,  Same. — SUxiemeni  of  Title. — It  is  proper  to  allege  in  the  complaint  the  real 
title  of  the  parties,  so  far  as  the  same  is  known  to  the  plaintiff.         lb, 

KECCX5NIZANCE. 
See  Ne  Exeat,  1,  4. 

REDEMPTION. 
See  Sheriff's  Sale,  4  to  7. 

REFEREES. 
See  Practice,  13  to  15. 

REFORMING  WRITING. 
See  Mistake. 

RELATOR. 
See  Mandate,*?;  Sheriff's  Sai.e,  1,  2;  Township^  2. 

REMITTITUR. 
See  Promissory  Note,  18. 

REPLEVIN. 
See  Chattel  Mortgage,  2;  Exemption  from  Ezecution,  3. 

RES  ADJUDICATA. 
See  Supreme  Court,  13. 

RESCISSION. 
See  Conveyance,  5 ;  Promissory  Note,  9,  24. 

SET-OFF. 

Fteading. — Judgment  by  Justice. — Payment. — Costs. — Practice. — In  an  action 
wherein  a  judgment  rendered  by  a  justice  of  the  peace,  for  the  defend- 
ant and  against  the  plaintiif,  for  a  certain  sum  as  damages,  and  a  cer- 
tain other  sum  as  costs,  was  pleaded  as  a  set-off,  the  plaintiff  replied, 
that,  as  to  such  costs,  he  had  paid  the  same  to  such  justice,  who  had 
paid  the  same  to  the  persons  entitled  thereto. 

Held,  on  demurrer,  that  the  reply  is  sufficient. 

Heldf  also,  that  such  justice  had  a  right  to  so  receive  and  pay  over  such  cost9. 

Held,  also,  that,  by  such  payment,  such  judgment  was,  pro  iaiUo,  extinguished. 

Held,  also,  that  payment  made  after  the  tiling  of  such  set-off  could  be  pleade(}. 

Held,  also,  that  an  objection  that  such  reply  sliould  have  been  pleaded  puis 
darrein  continuance  is  not  presented  by  the  demurrer,  the  appropriate  rem- 
edy being  by  a  motion  to  strike  out.  Herod  v.  Snyder,  453 

SHERIFF. 

See  ExEMPnoN  from  Execution;  Mandate,  4,  14,  15;  Ne  Exeat,  4; 

Sheriff's  Sale. 

1.  Action  by  Surety y  against  Sheriffs  for  Failing  to  Sell  Property  of  Principal. — 
Attachment. — Personal  judgment  having  oeen  rendered  against  a  princi- 
pal and  his  surety,  as  such,  and  also  a  judgment  for  the  sale  of  certain 
attached  property  of  the  principal,  the  surety,  having  replevied  the 
judgment,  afterward  commenced  an  action  against  the  sheriff  in  whose 
hands  execution  on  such  judgment  had  been  placed,  alleging  that  the 
sheriff  had  negligently  and  wrongfully  allowed  such  property  to  be 
taken  from  him,  whereby  the  plaintiff  had  been  compelled  to  pay  a 
much  larger  sum  than  he  otherwise  would.  * 

Held,  on  demurrer,  that  an  answer  that  the  property  had  been  replevied  by 
another,  and  adjudged  to  be  his,  in  an  action  of  which  the  plaintin 
had  due  notice,  is  sufficient. 
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Hdd,  also,  that  an  answer  alleging  that  the  property  in  controversy  be- 
longed to  a  third  person,  omer  than  the  principal,  is  sufficient. 

Wells  V.  Baldwin,  265 

2.  Bettum  can  not  be  AUaehed  CoUateralfy. — C^k — An  execution  defendant, 
whose  real  estate  has  been  sold  on  execution  or  decree,  can  not  im- 
peach or  question  the  truth  of  such  return  in  an  action  against  the  ex- 
ecution plaintiff,  who  became  the  purchaser,  and  the  clerk  of  the  court, 
to  set  aside  such  sale.  Fry  v.  CkJlaspie,  478 

SHERIFFS  SALE. 
See  MoRTQAQE,  2. 

1.  MandaU. — Parties. — Relator. — Sale  of  Land  on  Exeeulion. — Action  to  Cbmpd 
Sheriff  to  Convey. — An  action  against  a  sheriff,  to  compel  him  to  execute 
to  the  purchaser  a  deed  for  real  estate  sold  by  such  sheriff  on  execution, 
should  be  brought  in  the  name  of  the  State  of  Indiana,  on  the  relation 
of  such  purchaser,  and,  upon  filing  his  complaint,  the  relator  should 
move  for  an  alternative  writ  of  mandate  requiring  the  defendant  to  exe- 
cute and  deliver  such  deed,  or  show  cause  why  he  should  not. 

Jessup  V.  Carey f  584 

2.  Same. — Waiver. — Where,  without  objection  by  the  defendant  in  the  Cir- 

cuit Court  or  in  the  Supreme  Court  on  appeal,  the  defendant  appears 
and  answers  a  complaint  filed  by  the  purchaser  in  his  own  name  ag 
plaintiff,  objection  to  the  form  of  the  action  is  thereby  waived.  /6, 

8.  Same. — CertWxUe  cf  Purchase. — It  is  the  duty  of  the  sheriff,  on  making  a 
sale  of  real  estate  on  execution  or  decree,  and  on  receipt  of  the  pur- 
chase-money therefor,  to  execute  to  the  purchaser  a  certificate  as  re- 
quired by  section  2  of  the  act  of  June  4th,  1861,  2  R.  S.  1876,  p.  220, 
note  a.  .  lb. 

4.  Same, — Sheriff's  Deed. — It  is  the  duty  of  the  sheriff,  at  the  expiration  of 
one  year  from  the  date  of  the  sale  of  real  estate,  to  execute  and  deliver 
to  the  purchaser  a  deed  for  the  same,  if  it  shall  not  previously  have 
been  redeemed.  76. 

6.  Same. — Purchaser  after  Sheriffs  Sale. — Right  to  Redeem. — One  who  receives 
a  deed  of  conveyance  of  land  decreed  to  be  sold,  executed  by  the  holder 
of  the  legal  title  subsequently  to  a  sale  thereof  by  the  sheriff  on  such 
decree,  is  entitled  to  redeem  the  same  prior  to  the  expiration  of  a  year 
from  such  sale.  76. 

6.  Same. —  When  Year  of  Redemption  Expires. — The  year  for  such  redemption 

does  not  expire  until  midnight  of  the  last  day  thereof.  76. 

7.  Same. — Piyment  to  Clerk  by  Cheek. — Pleading. — The  fact  that  the  clerk  of 

the  court  receives  and  collects  a  check  on  a  bank  for  the  amount  nec- 
essary to  redeem,  from  one  having  the  right  to  redeem,  and  places  the 
same  to  his  own  credit  in  a  bank  ns  such  clerk,  does  not  necessarily 
render  such  redemption  invalid.  And  where  such  facts  appear  from 
the  complaint  in  an  action  to  compel  the  sheriff  to  execute  a  deed  to 
the  purchaser,  the  complaint  is  insufficient  on  demurrer.  76. 

SPECIAL  FINDING. 
See  Practice,  13, 14,  25,  32 ;  Pkomissgry  Note,  9. 

SPECIAL  VERDICT. 
See  Practice,  32. 

STATUTE  CONSTRUED. 
See  Mandate,  1. 

STATUTE  OF  FRAUDS. 
See  Contract,  1. 
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STATUTE  OF  LIMITATIONS. 
See  Bankbuftcy  ;  Mechanic's  Lien,  1,6;  Principal  akd  Aqent,  2, 

STREETS  AND  ALLEYS. 
See  Cities  and  Towns,  12, 17. 

SUBMISSION. 
See  Will,  5. 

SUNDAY. 
See  Practice,  22. 

SUPERIOR  COURT. 
See  Practice,  33,  34 ;  Promissory  Note,  18. 

SUPREME  COURT. 

See  Bill  of  Exceptions,  3 ;  Clarke's  Grant,  1 ;  Constable,  1 ;  Mort- 
gage, 4;  Ne  Exeat,  2,  3;  New  Trial,  6;  Practice,  6. 17,  24,  28,  31, 
33,  34,  35 ;  Promissory  Note,  6 ;  Railroad,  14,  20 ;  Will,  2,  7, 10. 

1.  Motion  to  Strike  out  I^rt  of  Pleading, — Error  in  overruling  a  motion  to 
strike  out  part  of  a  pleading  is  unavailable  on  appeal  to  the  Supreme 
Court.  The  Ballimore,  R  &  C.  i2.  W,  Cb.  v.  PKi/ey,  22 

2.  iMxmne  Damagea. — Where  damages  in  favor  of  the  plaintiff  are  as- 
sessed by  a  jury,  the  Supreme  Court,  on  appeal,  will  not  disturb  the 
verdict  of  the  jury,  merely  because  such  damages  seem  excessive.     76. 

3.  Oauae  for  New  Trial. — A  cause  for  a  new  trial  can  not  be  considered  by 
the  Supreme  Court  on  appeal,  where  the  same  has  not  been  assigned 
in  a  motion  for  a  new  trial.  Fitzgerald  v.  Gray^  109 

4.  Pleading  Struck  Out. — Bili  of  Exceptions. — A  motion  to  strike  out  a  para- 
graph of  a  pleading,  and  the  action  of  the  court  thereon,  must,  to  con- 
stitute part  of  the  record  on  appeal  to  the  Supreme  Court,  be  em- 
bodied in  a  bill  of  exceptions.     School  Town  of  Princeton  v.  Qehhart,  187 

5.  Evidence. — New  Trial. — Where,  on  appeal  to  the  Supreme  Court,  the  evi- 
dence is  not  in  the  record,  no  question  in  relation  thereto  is  presented, 
in  considering  the  overruling  of  a  motion  for  a  new  trial.  lb, 

6.  Practice. — To  present  to  the  Supreme  Court,  on  appeal,  a  question  as  to 
the  action  of  the  court  below,  where  a  champertous  contract  inciden- 
tally appears,  there  should  be  a  motion  to  dismiss  for  that  cause,  and 
exception  taken  at  the  time  to  the  action  of  the  court  thereon. 

Greenman  v.  CbAee,  201 

7.  Weight  q/"  Evidence. — The  Supreme  Court,  on  appeal,  will  not  set  aside 
the  verdict  of  a  jury  merely  because  the  evidence  is  conflicting,  if  any 
of  it  tends  to  sustain  the  verdict.       Evansville,  etc.,  IL  R.  Co.  v.  iStapp,  303 

8.  Submiasion  of  Appeal  Without  Notice. —  Waiver. — An  appeal  having  been 

taken  to  the  Supreme  Court,  of  which  the  appellee  had  knowledge,  and 
there  submitted  on  his  alleged  default,  though  without  lawful  notice 
to,  or  appearance  by,  him  or  his  attorney,  the  latter  then  procured 
from  the  clerk  ot  the  Supreme  Court  the  transcript  and  the  appellant's 
brief  in  the  cause,  receipting  therefor  as  attorney  for  the  appellee,  and 
retained  possession  thereof  for  about  two  years,  without  asking  to  have 
such  submission  set  aside  until  after  the  cause  had  been  decided  ad- 
versely to  him. 
Hdd,  that  the  appellee  had  waived  his  right  to  have  the  submission  set 
aside  and  the  appeal  dismissed.  Archey  v.  Knighty  311 

9.  Bill  of  Exceptions, — Motion  to  Dismiss  Oauae. — To  make  the  overruling  of 

a  motion  to  dismiss  an  appeal  to  the  circuit  court  from  an  order  of  a 
board  of  commissioners,  part  of  the  record  on  appeal  to  the  Supreme 
Court,  such  motion  and  ruling  must  be  embodiea  in  a  bill  of  excep- 
tions. The  Board  of  Oomm'rSj  etc,  v.  Small,  318 
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10.  Appeal, — Notice  of, — Where  a  part  only  of  several  co-parties  appeal  to 
the  Supreme  Court,  those  not  joining  therein  are  entitled  to  notice 

*    thereof  notwithstanding  they  may  have  made  default  in  the  court  be- 
low, and  are  made  nominal  co-appellees  in  the  Supreme  Court. 

Herzogg  v.  OhamberSf  333 

11.  Oontinuanee, — New  Trial, — Asaignment  of  Error. — Error  in  refusing  a  con- 
tinuance is  ground  for  a  motion  for  a  new  trial,  but  can  not  be  assigned 
independently  as  error,  on  appeal  to  the  Supreme  Court. 

Weaierfield  v.  /S^^enoer,  339 

12.  Bwrden  of  Pro(^, —  Weight  of  Evidence. — ^The  burden  of  proof  as  to  merely 
affirmative  matter  of  defence  is  on  the  defendant,  and  the  Supreme 
court,  on  appeal,  will  not  reverse  a  finding  affainst  the  defendant,  in 
such  case,  on  the  mere  weight  of  conflicting  evidence. 

Crandall  v.  First  NqjCI  Bank,  349 

13.  Beinglating  Appeal. — Notice, — Bes  Aidjvdicala, — Petition  for  Behearing. — 
When  it  is  made  to  appear  to  the  Supreme  Court  that  notice  was  giveit 
to  the  opposite  party  of  a  motion  to  reinstate  an  appeal  which  had 
been  dismissed,  an  order  reinstating  such  cause  is  res  adjudicata^  and  no 
question  as  to  the  giving  of  such  notice  can  be  presented  on  petition 
lor  a  rehearing.  Blair  v.  Lanning,  499 

14.  Triers  of  Fact,  —  Exclusion  of  Evidence. — Where,  on  appeal  to  the  Su- 
preme Court,  the  judgment  in  a  cause  is  reversed  on  the  ground  thatf 
certain  evidence  offered  by  the  appellee  and  admitted  was  ^'  incompe- 
tent and  should  have  been  excluoed,''  it  is  for  the  triers  of  the  facts 
alone,  when  such  cause  has  been  remanded  for  a  new  trial,  to  determine 
the  effect  of  the  exclusion  of  such  incompetent  evidence  on  the  ultimate 
decision  of  the  same.  CbmpbeU  v.  Coon,  516 

15.  Same. —  Weight  <^  Evidence, — In  such  a  case,  it  is  the  duty  of  the  triera 

of  the  facts  to  reconcile  the  conflicting  evidence,  and  to  determine 
which  of  the. witnesses  is  the  more  credible;  and  if,  on  appeal  to  the 
Supreme  Court,  there  is  evidence  in  the  record  tending  to  support  the 
finding  or  verdict,  it  will  not  be  disturbed  upon  the  mere  weight  of  the 
evidence.  i6." 

16.  Assignment  of  Error, — Exception, — An  objection  by  the  plaintiff  in  this 
court,  that  the  judgment  below  in  favor  of  the  defendant  was  not  war^ 
ranted  by  the  latter's  answer,  to  which  judgment  no  exception  wils 
taken  in  the  court  below,  can  not  be  presented  for  the  first  time  in  the 
Supreme  Court,  by  an  assignment  of  error.  Bt, 

SUEPLUSAGE. 
See  Conveyance,  5 ;  Promissory  Note,  11,  24. 

TAXES. 
See  CrriEB  and  Towns,  3,  5  to  11 ;  Bailroab,  19. 

TENDER. 

I^vmissory  Note  Payable  in  "Oood  Endoi-sed  Notes." — In  Bank, — In  an  action 
on  a  promissory  note  executed  by  A.  to  B.,  payable  at  maturity  *'  in  good 
notes  then  due,*'  *  "  to  be  endorsed  by"  A.,  the  latter  pleaded  a  tender, 
at  maturitv  of  such  note,  of  a  matured  promissory  note  of  a  sufficient 
amount,  which  was  fully  secured  by  a  mortga^  on  real  estate,  and 
was  executed  by  an  insolvent  maker,  payable  in  oank  to  and  endorsed 
in  blank  by  C,  with  the  endorsement  thereon  by  A.  to  B.,  that  it  was 
'*  with  the  understanding  that  all  the  parties  liable  on  this  note  must  be 
exhausted  before  recourse  "  could  be  had  against  A. 

Held,  that  such  tender  was  good.  Polk  v.  Frash,  209 

TORT. 

See  AcnoN ;  Common  Carrier,  1. 

TOWNSHIP. 

1.    Civil  and  School, — Trustee, — A  township  embraces  two  distinct  corpora- 
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tions,  to  wit,  the  civil  township  and  the  school  township,  existing  within 
the  same  territoiy  and  having  the  same  trustee,  who  is  hound  bj  a 
single  official  bond.  Inglis  v.  The  Stale^  ex  rel.^  etc.,  212 

X  Same, — Action  on  Bond, — Behtor, — Joint  Recovery  for  Different  Funds, — Ju- 
dieial  Notice, — Demurrer, —  Uneerlainly, — Bill  of  DoLrticulars. — In  an  ac- 
tion on  the  relation  of  one  described  as  "the  trustee  of"  a  certain 
township,  on  the  official  bond  of  his  predecessor,  the  complaint  alleged, 
that  such  predecessor  had  defaulted,  at  the  expiration  of  his  term,  in 
paying  over  to  the  relator  moneys  in  his  hands  belonging  to  the  town- 
ship, road,  school  and  school-house  funds,  amounting  to  a  certain  sum, 
but  failed  to  specify  the  amount  due  to  each  fund  separately. 

Held,  on  demurrer,  that  the  breach  alleged  is  sufficient,  that  the  courts  of 
this  State  take  judicial  notice  that  the  trustee  of  the  civil  is  also  trus- 
tee of  the  school  township,  and  that  the  designation  of  the  relator's  of- 
ficial character  is  sufficient  to  enable  a  recovery  to  be  had  on  account 
of  all  of  such  funds. 

Heldf  also,  that  uncertainty  in  failing  to  designate  separately  the  amount 
due  to  each  fund  can  not  be  reached  by  demurrer,  but  only  by  a  motion 
to  make  certain  or  for  a  bill  of  particulars.  lb. 

8.  Same. — Bailee. — Liability  for  Ia>8S  of  Funds. — School  Superintendent. — 
Onmly  Commissioners, — A  township  trustee  is  not  a  mere  bailee  of  the 
funds  of  his  township,  but  is  absolutely  liable  for  a  loss  thereof,  under 
any  circumstances;  and,  in  an  action  on  his  bond  for  such  funds,  it  is 
no  defence  that  he  had  deposited  the  same  in  a  solvent  bank  of  deposit 
which  had  afterward,  during  such  deposit,  become  insolvent,  though 
such  deposit  was  made  pursuant  to  the  advice  of  the  State  and  County 
Superintendent  of  common  schools,  or  of  the  board  of  county  commis- 
sioners, lb, 

4.  Same. — Action  Instituted  Without  Bequest  of  County  Commimoners, — An  ac- 
tion on  the  relation  of  a  township  trustee,  on  the  bond  of  a  defaulting 
predecessor,  may  be  instituted  without  the  request  or  direction  of  the 
Doard  of  couniy  commissioners.  lb, 

TRESPASS. 
See  Railroad,  9, 10. 

1.  Conversion, — Sale  by  Agent  in  Violation  of  his  Insti^etians. — Harmless  Evi- 
dence and  Instruction  to  Jury. — ^The  owner  of  certain  personal  property 
placed  the  same  by  itself,  without  the  knowledge  or  consent  of  A.,  on 

§  remises  belonging  to  the  latter,  intended  bv  him  exclusively  for  the 
elivery  of  personal  property  of  that  class,  which  B.  was  delivering  to 
him  by  virtue  of  a  special  contract  between  them.  Such  owner  in- 
structed C,  who  was  filling  a  like  contract  between  himself  and  B.,  no'> 
to  sell  or  deliver  such  property  to  either  A.  or  B.,  without  receiving  the 
pay  therefor ;  but  C,  without  b^ing  paid  therefor,  sold  and  delivered  the 
same  to  6.,  informing  him  of  the  owner's  direction  in  relation  to  the 
pay,  and  B.,  pursuant  to  such  contract  with  A.,  who  had  no  notice  of 
the  owner's  claim,  delivered  the  same  to  A.,  and  received  pay  therefor. 
A.  afterward,  with  notice  of  the  owner's  claim,  shipped  such  property 
to  a  distant  point  and  converted  the  same  to  his  own  use,  whereupon  the 
owner  commenced  an  action  against  him  for  damages  for  trespass. 

Heldf  that  the  title  to  the  property  remained  in  the  plaintiff;  that  C.  was,  at 
most,  a  special  agent,  ana  had  exceeded  his  autnority ;  and  that  the  de- 
fendant was  liable. 

Hdd,  also,  that  evidence  of  a  statement  made  by  G.  to  B.,  in  A.'s  absence,  as 
to  the  plaintiff's  direction  in  relation  to  the  pay,  though  immaterial, 
was  harmless. 

Held,  also,  that  an  instruction  to  the  jury,  incidentally  alluding  to  "  the 
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plaintiff's  title"  to  the  property,  assumed  the  existence  of  no  fact 
sary  for  the  plaintiff  to  prove. 
Hdd,  also,  that  an  instruction  more  favorable  to  the  party  complainii^ 
thereof  than  is  warranted  by  law  is  harmless  as  to  him. 

Rich  V.  Johnaon^  24<( 

2.  Same. — The  placing  of  the  property  on  the  premises  of  the  defendant, 
without  his  knowledge  or  consent,  was  a  mere  trespass  committed  by 
the  plaintiff,  and  did  not  constitute  a  delivery  to  the  defendant,  and 
possession  thereof  so  remained  in  the  plaintiff*  as  to  enable  him  to  main- 
tain an  action  of  trespass  de  bonis  asporialis.  lb 

3.  Same. — Potoer  of  Agent. — Notice  to  Purchaser. — Oustom. — The  agency  of  C 

in  such  case  was,  at  most,  a  special  agency,  limited  by  the  instruction 
of  the  plaintiff^;  and  in  any  event,  in  the  absence  of  a  custom  to  the 
contrary,  it  was  his  duty  to  sell  for  cash  only,  without  any  instruction 
so  to  do  from  the  plaintiff,  and  of  that  the  purchaser  was  bound  to 
take  notice.  76. 

TRUSTS. 

1.  Implied  Trust  Rf suiting  ftvm  Paytnsnt  of  Purdtase- Money. — Prior  to  the  act 
of  June  17th^  1852,  1  R.  S.  1876,  p.  915,  relating  to  trusts,  it  was  a  rule 
of  law  in  this  State,  that  where,  upon  the  purchase  of  real  estate,  the 
conveyance  thereof  was  taken  in  the  name  of  one  person,  and  the  pur- 
chase-money therefor  was  paid  by  another,  a  resulting  or  presumptive 
trust  resulted  in  favor  of  the  latter.  Lochenour  v.  Lochenour,  595 

2.  Same. — Husband  and  Wife. — Where  such  conveyance  was  taken  in  the 
name  of  the  wife,  and  the  purchase-money  was  paid  by  the  husband, 
no  such  trust  resulted  to  the  latter,  but  the  whole  title  vested  in  the 
wife.  lb. 

ti.  Same. — Agi'eement  of  Wife  to  Hold  for  Husband. — An  agreement  in  such 
case,  by  the  wife,  to  hold  the  land  in  trust  for  her  husband,  was  one 
which  under  section  5,  p.  312,  R.  S.  1838,  she  had  no  power  to  make, 
and  was  therefore  ineffectual.  lb. 

TURNPIKE. 

1 .  Constitutional  Law. — Act  Reviving  Rights  Under  Repeated  Statute. — The  act 
of  March  2d,  1877,  Acts  1877,  Reg.  Scss.,  p.  72,  in  relation  to  gravel 
roads,  etc.,  is  constitutional,  and  repeals  the  act  of  March  13th,  1875, 
Acts  1875,  Reg.  Ses?*.,  p.  80,  on  the  same  subject,  so  far  as  the  same  re- 
lates to  the  act  of  May  14th,  1869,  "authorizing  the  assessment  of  lands," 
etc.,  Acts  1869,  8i)ec.  Scss.,  p.  73.  5/ate,  ex  rel.j  ett.j  v.  Stxmi,  143 

2.  Same. — Mandate. —  County  Auditor. — Compelling  Cdleclion  of  Assessments, — 
By  such  act  of  March  2d,  1877,  supra^  the  right  to  collect  certain  assess- 
ments made  under  the  act  of  May  14th,  1869,«Mpra,  prior  to  March  13th, 
1875,  is  revived,  and  the  county  auditor  may  be  compelled,  by  mandate, 
in  the  cases  s}>ecified,  to  place  such  as^sessments  on  the  tax  duplicate  for 
collection.  76. 

3.  Same. — Ministetial  Duties. — The  duties  of  the  county  auditor,  in  such 

ca.He,  are  purely  ministerial  and  not  judicial,  he  having  no  authority 
to  determine  as  to  whether  or  not  such  assessments  are  valid.  lb, 

4.  Same. — Questioning  Vaiidity  of  Assessments. — The  validity  of  such  assess- 
ments can  not  be  questioned  until  placed  on  the  tax  duplicate  for  col- 
lection, lb. 

5.  Same. — Suit  by  Corporation, — Pleading, — In  an  action  for  such  purpose 
by  a  gravel  road  company,  it  is  not  necessary  for  the  complaint  to  alie|i:e 
every  fact  necessary  to  its  original  organization.  J&. 

UNITED  STATES  COURTS. 
See  Bankjbuptcy. 
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VARIANCE. 
(See  Promissory  Notb,  11. 

VENIRE  DE  NOVO. 
See  Practice,  31. 

VENUE. 
See  Railroad,  11,  12, 15;  Wfll,  1. 

VENUE,  CHANGE  OF. 

Clicmge  from  Judge. — When  Party  Himself  Must  Make  and  File  Ajfidavit  for. — 
An  affidavit  for  a  change  of  the  venae  of  a  cause  from  the  judge,  made 
upon  the  grounds  mentioned  in  specification  7,  section  207,  2  R.  S. 
1876,  p.  116,  must  be  both  made  and  filed  by  such  party  himself,  and 
not  by  his  attorney.  SleveM  v.  Burr,  464 

VERDICT. 

See  Highway  ;  Mortgage,  4 ;  Practice,  8,  22,  26,  32 ;  Promissory  Note, 

9 ;  Supreme  Court,  7. 

WAIVER. 

See  Highway;  Mandate,  3;  Mortgage,  6;  Practice,  3,  6,  16;  Prom- 
issory Note,  8;  Sheriff's  Sale,  2;  Supreme  Court,  8;  Will,   2,  10. 

WARRANTY. 
See  Conveyance  ;  Promissory  Note,  22,  24. 

WEIGHT  OF  EVIDENCE. 
See  New  Trial,  6 ;  Practice,  35 ;  Supreme  Court,  7, 12, 15. 

WIDOW. 

See  Decedents'  Estates,  1,7;  Descents,  5. 

Will. —  Widow^s  Right  to  Five  Hundred  Dollars. — Tlie  widow  of  a  testator  is 
entitled  to  five  hundred  dollars,  in  personal  property  or  money,  out  of 
his  estate,  as  provided  by  statute,  in  addition  to  any  devise  made  in 
her  behalf  by  the  will.  Nelson  v.  FTi/son,  255 

WILL. 

See  Descents,  5 ;  Widow. 

1.  Contesting  Validity  of — Venue. — Jurisdi(*lum. — An  action  to  contest  the 
validity,  and  resist  or  set  aside  the  probate,  of  a  will  must  be  brought 
in  the  circuit  court  of  the  county  whereof  the  testator  was  an  inhabitant 
immediately  previous  to  his  death,  or,  if  he  was  not  an  inhabitant  of 
this  State,  in  the  county  in  which  he  left  a.SHets,  or  into  which  his  assets 
might  have  come.  Harris  v.  Harrinj  117 

2.  Srane. —  Wait^\ — A ssignment  of  Error. — I^actiee. — The  j u r i sd iction  of  the 

court  over  the  subject-matter,  and  the  sufficiency  of  the  complaint,  in 
such  action,  are  not  w^aived  by  a  failure  to  demur  or  answer,  but  may 
be  questioned  by  a  motion  in  arrest,  or  an  assignment  of  error  on  ap- 
peal to  the  Supreme  Court.  lb. 

3.  Same, — Pleading. — Motion  in  Arrest. — An  allegation  in  the  complaint  in 
such  action,  that  the  decedent,  "  who  was  a  resident  of "  the  county 
wherein  the  action  was  brought,  had  "  departed  this  life,  on,"  etc.,  in 
another  State,  **  while  tem^wrarily  absent  from  this  State,"  and  that  the 
decedent,  "  at  the  time  of  his  death,"  was  "  the  owner  of  personal  prop- 
erty in  "  such  county,  is  sufficient  on  motion  in  arrest.  lb. 

4.  Same. — Foi'eign  Will  Probated  in  Foi'eim  State. — Application  to  Record  in 
this  State. — Where  a  person  interested  in  a  will  duly  executed  and  ad- 
mitted to  probate  in  another  State  produces  in  a  circuit  court  of  this 
State,  for  nling  and  record,  a  copy  of  such  will  and  of  the  record  of  the 
probate  thereof  in  a  county  court  of  such  other  State,  duly  certified  to 
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and  anthenticated  by  the  clerk  and  judge  thereof,  the  validity  of  such 
will  can  not  be  contested,  nor  the  probate  thereof  set  aside,  in  this 
State,  for  any  cause.  lb, 

5.  Sume, — IVaetiee. — Motion  to  Withdraw  Submuntion. — The  question  of  the 

jurisdiction  of  the  court  over  the  subject-matter,  and  of  the  sufficiency 
of  the  complaint,  in  an  action  to  contest  the  validity  of  a  will  so  pro- 
bated can  not  be  tested  by  a  motion,  made  by  ^he  defendant  at  the 
close  of  the  evidence,  to  withdraw  the  submission  of  the  cause.         lb, 

6.  Samt,-—(J(mxiUvJtimal  Law.— The  act  of  February  Ist,  1859,  2  R.  8.  1876,  J 

p.  579,  note  2,  entitled  *'An  act  supplemental  to  an  act  entitled  *An  act  *    . 

prescribing  who  may  make  a  will,' ''  etc.,  is  of  doubtful  constitution—  \ 

ality,  but  it  does  not,  in  any  event,  apply  in  a  case  where  a  copy  of  a  i 

foreign  will  and  of  the  record  of  the  probate  thereof  is  sought  to  be 
filed  and  recorded  in  a  court  of  this  State.  lb.  . 

7.  SaiM, — Pleading. — Muvjoinder  (^  Ihriies. — The  administrator  of  the  estate  J 

of  a  deceased  testator  can  not  maintain  an  action  to  contest  an  alleged  '\ 

will  of  such  decedent,  or  to  resist  or  set  aside  the  probate  thereof, 
jointly  with  the  heirs  of  the  decedent,  where  the  complaint  shows  no 
joint  cause  of  action  in  the  plaintiffs ;  and  the  complaint  in  such  case 
18  bad  on  motion  in  arrest,  or  on  an  assignment  of  error  in  the  Su- 
preme Court  on  appeal,  questioning  its  sufficiency.  lb. 

8.  Oontesting  Validiiy  (/. — Ihrties. — Erecuior. — The  executor,  and  the  testa- 
tor's widow  when  named  beneficially  in  a  will,  are  necessary  parties 
defendants  in  an  action  to  revoke  the  probate  and  contest  the  validity 
of  such  will.  Th(ma8  v.  Wood,  132 

9.  Complaint. — Jurisdiction. — The  complaint  in  such  action  should  allege,  ] 
as  a  jurisdictional  fact,  either  that  the  testator  had  died,  or  left  assets,  | 
in  the  county  where  such  action  is  brought,  or  that  assets  belonging  ' 
to  his  estate  had  come  into  such  county.                                                76, 

10.  Same, —  Waiver. — Evidence. — Eitoi'  Cured. — Supreme  Court. — A  failure  to 

allege  some  of  such  jurisdictional  facts  may  be  urged  against  the  com- 
plaint, for  the  first  time,  in  the  Supreme  Court  on  appeal ;  but  if,  from 
the  evidence  in  the  record,  any  of  such  jurisdictional  facts  be  estab- 
lished, such  defect  is  unavailable  as  error.  lb„ 

WITNESS. 
See  Advancement,  1 ;  Attorney,  2 ;  Decedents'  Estates,  1. 
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